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3 ‘*Y COMPTROLLER GENERAL OF THE UNITED STATES

"t WASHINTY 8 D.C. 50568

SR 7~
- 33

B-177942 July 18, 1973

Sellers, Conner & Cuneo
1625 K Street, He W,
"ﬂShingtong Do C. 20006 .'.'

Attention: Robert L, Ackerly, Rsquire

Gentlcgcn: ’

This is in reply to your telegram of February 2, 1973, and
subsequent corresobondence, protesting on behalf of Drenel
Induscrlies, Iacovyorated, ecainst the award of a contract to
any other firm by the Dafense funjyly Agency undey invitation
for bids (IID) ilo, D5A700-73-B-1440, issued by the Defense
Construction Supply Center, Columbus, Ohio,

The solicitation was for 13 forklift trucks to be used for
shipboard missile handling by the United States Havy., At bid
opening on January 31, 1973, i’ was found thst Westera Gear
Corporation bld §$36,893 per tivuthk while Lrexel, the only other
bidder, bid $48,500 per truck. Dreiel protestad any atavd to
Western GCear, however, because of llestern Geer's failure to
submit a first article test report under a previously awarded
contract for 62 forkiift trucks similar to thysec called for by
the instant IF3, Award has not been made,

Contract lNo, DSA700-~71-C-8662 was awarded to VWestern Gear
on June 3, 1971, and required the sutnission of a first article
test veport by February 29, 1972, Drexel protested this auward,
tlleging, inter alia, that Vestern Cear would not be nble to
verform and would not ueet the date for first article testing,
Although Vestern Gear did not submit a flrst articie test
report by the required date, we closed our file on the protest
because we viewed the matters in issuc as prinmavily involving
contract administration responsibilities. B~173195, Hay 4, 1972,
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On July 10, 1972, DSA {ssued a modification to the contract which
noted Western Gear's failure to subnit the test report, recited

the necessity "for che coatractor to redesign the truck," reduced
the contract price by $10,000,060, added liquidated damages
provisions, aud established liarch 8, 1973, as the new final date

for submissiun of the first artigle test rewort, \Vestern Gear
submitted the repcrt on February 26, 1973, but tho raport was not
approved. The company subsequently submitted a revised test report,
which was approved on llay 7, 1973,

You claim that the above facts indicate that Western Gear "is
not a responsive and resyonsible offeror'" under the current IFB,
You also express doubt that Vlestern Gear wzs able to coxrect the
deficiencies contained in the oviginal first article test report
in the short period of time betueen rejection of the first report
and- approval of the ravised report, The essence of your position,
as stated at a meeting held in our Office on June 20, 1973, 4is
that Western Gear huas proven thet it lacks both the expericnce
and the ability to perrorm, and therefore, us a matter of laow,
it must be rezarded as nonresponsible,

The record in the instant cass reveals that Western Gear was
fnitially unable to parfoem in accordance with the requiranients
of contract llo, DSA700-71-C-8662, but that it has now rfurnished
a first article test vepart which Is ageepratla to LSA and to the
Navy and +hich the llavy reports '"shows complisnce with the subject
contract,"” Thave is nothing in the record, aside froa your
expression of doubt, walcl, suggests that the lavy Is not correct
in this rezard, D3A also reports that Wastern Sear hes raceived
a favorahble pre-award survey and that the company has been
determined ‘o be a responsitle bidder,

ASPR 1-902 providas thav contracts shall be awarded to
"responsible prospective contractors only." ASPR 1-903,1, which
sets forth mlnipun stendards for a finding of responsibility,
fncludes the feollowing:

(111) hove a satisfactory record of performsance
(contractors who are seriously deficient in
current contract perfonnancs, when the nuanber of
contracts and the extent of deficlency of cach -
are considered, shall, in the absence of evidence
' to the contrary or clreuastances properly beyond

the control of the contractor, he presumed to be

unable to mecet this requircment), % *
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We have always reparded the determination of a bidder's respousibility,
in accordance with the standards of ASPR 1-903 et seq., to be
primarily a matter within the broad discration of contracting
officials, and wo have consistently declined to question the validity
of that determination in the absence of a showing of bad faith or &«
reasonable basis therefox, 423 Comp, Gen, 228 (1963); 4€ id, 371
(1966), As we explained in the former casei

* % % Deciding a prospecctive coantractor's probadle
abllity to perform 8 contract to ba awarded involvas
a forecast w % <t a wmatter of judgnent. Such Jjudgment
should of coursse be based on fact cnd reached in good
faith; hovever, {t is only propar that {t be left
largely to the sound,adainiastrative discretion of the
contractinz offlicers involved whio should be in the
best position to aciess responsibility, who nust bear
the major brunt oi any difficultlies experienced In
obtalning required periormance, and vho must maintain
day to day rclations with the controctor on the
Covernnent's behalf., 3% Comp, Gea, 733, 7ll. * & %

We do not believe that there has been a showing in this cese
that the determlustion as to Vestarn Cear's rasponsiblility wes
unronasoiiable or the result of bad faith., Vhat is indicated here
15 that Vestexn G:ar initially hed significeat difliculity in
mecting conivact vequireaents &nd that the contract wes modificed
as 3 vesult, However, this foct does woi wutomacically render
the compeny nonresponsible for fucure procuzeients, since 'the
failure to perforin satiufactorily under one prior contract is an
fusuiflclenr basis fov vejection of & bid," B8-106403, fpril 23,
1969, See &lso B-170077(1), Januury 20, 1973, The finding of
responsibility in the {nstant procuvemcnt reflects DSA's ballef
that \lestern Gear is capable of periorming in acvordance with
the provisions of the IF., The rvecord effords us no busls for
disagreeing with *hat determination,

In our earlier consideration «° this matter, we noted our
ongoing intceest” in contract No. ) A700-71-C-8562 and Western
Gear's performance thereunder, L'a‘JIJJ, suyza, I view of
DSA's acceptance of Western Grar's revised first article test
report, we do nol plan te maintain furlher active intarest in .
the matter,
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‘ For the rcasons stated abcve, your protest is denied,

Sincerely yours,
: Pavl G, Dexbling

For tho Comptroller General
of the United States






