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International Container Scrvica, Ina,
PO, Box ?
Bellevue, Vashington 98009

Attantiont NHe. R B, Glynn
Sacretaxy-Treasurer

Gentlenent

. Reference i.o mde to yocur letter of March 21, 1973, and prior
correspondence, protesting againat the sward of a contract to SDC
Cold Storaga, & division of Yarueat Capital Co., Inc. (hereinafter
$DC), under requaast for proposals (RFP) DSA 137~73~R-0196, isgued
by the Defensa Porsonnel Support Centor (D"sc), Alsneda, California,

Your proteat essentially zoncerns the question of whather you
vere a responsible proapectiva contractor end the manner in which 4t
was datermined that you wore not. You generally deny deficiencies
vhich were cited in an uafavorable preaward survey; and upon which the
contracting officer brsed his determination of . uresponsibility.
Yurther, you stats that tha cuestion vt vour responsibility should
have beon referrod to the Small Business Adninistration (sBA) for
possible isacance of a certificate of compotency (COC). In this .
regerd, you dispute the contracting officar's vievw that deficiencies
concerning "safety" and "eanitation” are not included in the defsni-
tion of "capaeity." You further contend that the axacution of a
certificate of urvency on Dacamber 27, 197, was without any basis,
eince the currait contract did not expiro until January 31, 1973,
end it could have been extended to allow sufficicnt tinme for reforral
to 8BA and for correction of any deficiencica. You also point out
that vhatever urgency existed was dus to tha Guvernnment's unnaton.l
action in extending the closing date for reaneipt of propossls fron’
Octobar 235, 1972, to November 29, 1972. .

The RFP was issuad Beptember 15, 1972, for one year's refrigerarad
warchouse sexvices involving the receipt, otorage, asssmbly, and -dis~
tribution of perishcble and nonperishable food in and from the Seattls,
Washington,arsa, including export transnortation. 7Three proposals
wers Toceived and after cvaluation it wes datermined that the ICS
proposal was Jmul: in price, ard the SDC p=opossl vas sacond lowest.
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On December 4, 1972, the contracting officer requested DCASR-Seattle
to conduct a preawvard survey of ‘ICS8, The results of the nutvey,
dated Decenher 22, 1972, were unfaverable. Tha contracting oflficar
has summarized the findings as follows:

® & & In bricf, the preawvard findings established that -
the offeror was dotcermined to be unsatiafactory as to
“Production Capability" because it could not perform any
proposed contract without extensive use of overtinma charges,
vhich tho £{m intendad to pass ea to the Coveranment,
Under tha heading of "''Plant Facility and Equipment" the
offeror was determined unsatisfactory by reason nf six
1istod deficiencies; principal among thaer being a finding
that the tcciperature in all freosores is not maintained at
0° P, or bolow, as required, a finding that the prenises
wvera in violation of fire regulations of thie City of Scattle,
and a finding that the ceiling in the chill room wus
supported hv portablo jacks, which 1f hit by a forkilift
might allos the ceiling to collapsa, Uncor tha headingo
of "Transportation" and "Ability to Meet Required Schodules"
the nfforor waa found to be uneatisfactory for four reasons,
eignificant among thou reasons being that the proposed
facilitics were equipped to handle only 7 trucks, a3 opposed
to a requirexent of the solicitation that the csatractor be
in a position to simultaneously load or unload uwot less thea
12 trucks (D-6a, pago 12), & capability to handle only
1 rail cay, aa opposad to a proviasion in the solicitation
roquiring tha capability to sizultancously load or unload
not less than 4 rail cars (D-6h, pugo 12) end, evon 1if £t
wzs econonically feasible to coastruct mors cxtenmsive truck
loading and unloading platforms, tha effect of such would
. be to allow no manouverability of trucks within the preaince
and thet trucks would be required to block city streots «nd
eidevallis, loroovaer, the facility was frund to contain only
one door lcading into the warehouse, wherein all of this
high volune of trafific would be required to mova both in and
out, aimmltaneously, Under the heading of "Scnitation" there
vas found to be not less than nine specificd unsatisfactory
conditiono sipgniricant snong thenm being a finding that insu-
, 1ation was peoliug off the walls in the chill room, an
insdequute chill inspaction roon requiring oxtensive modifice-
+ tion, poor lighting, debris on dock mreas and interior floors,
broken windows, lack of rovered dock sreas, and no opportunity
at this location for Veterinary Inspectors to tronsport oamplos
from raceiviig rooms to inspection rooma without interfering
with aparations or transporting fo. lstuffs outside and thus
exposing thoa to the aloments, ;
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Based upoa the results of the presward survey, the countracting
officey deternined on Docexbar 27, 1972, that ICS was not a vespon~
sible prospective contractor, Since ICS vaprasented in ite proposal
that it woe a snall business concern, the contracting officer also
considered the question of whether the determination should be
referrad to 8AA for the possible issuance of a COC, In this regard,
Amed Services Procurement Regulation (ASPR) 1-~703,4(c) provides
that 4f the proposai of a small buainess concern is to be rejected
solely because the contracting officer has deteormined the concern to
be nonreaponsible as to rapacity or credit, the matter ehall be -
rveferrold to the SRA, In the inatant case, the contracting officer
has stated that his determination of nonresponsibility was predicated .
primarily upon health, safety, and sanitation factore, The contracting
officer doubted that the standards of ASPR 1-003,2(b), which provides
that procurcment of foods s requircd to be mado emly from thoso
sourges vhich meat certain sanitation requirenents, fell within the
meaning of "capacity," He vreasoned that since nsither tha words
"satoty" nor "eanitation" appear within the definition of "capacity”
in ASPR 1~705.4, the dotormination of nonresponsibility was not based
solely on lack of capacity or credit, and thus refarral to S3A was
not roquired, In any avent, he found that award had to be made
vithout further delay, and prepared a cortificate of urgency, dated
Docember 27, 1972, which waas duly approved by the Comnander, Sub-
sistence Regionul Readquarters, Oakland, and forvarded to 5BA. Award
vas made to 5DC on January 2, 1973.

ASPR 1-703.4(a) dafines "capacity" as "the overcll ability of a
prospective small business contractor to moet quality, quantity, and
time rejuirments of a proposed contract and includes ability to
parform, organigation, experience, techniecal knowlecdge, skills,
"kaow=how,' technical ecquipment, and facilities or the ability to
obtain thema, & # #" 1In addition, the regn'ation cross-roferences
Veapacity" with ASPR 1-903,2, which deals with additional standards,
including standards ior the procuremeat of food (ASPR 1~-203,2(b)).

Upon review of the preawvard survey and the deterzination of nonrespon-
oibility, it appears that all of the deficicncies cited, including
those regerding hoalth, eafety, and sanitation, volata to ICS' "overall
ability & #» # tc maet quality, quantity, and time xequiremonts."
B-171168, May 4, 1971. It thercfore appears that thes nonresponsibility
of ICS related to its deficiencies in the arcam of capucity or credit,
Such being the case, the contracting officer was roquired uader

" ASPR 1~705.4(c)(iv) to prumptly refor the mattor of ICS' responsibility

to 8BA for COC consideration unless e cettificate of urgency indicating
the epecific reasons vhy am award muct be made without tho del
incident to raferral was promptly filed with §$3A. :
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Coucarning the matter of urgency, the contracting officer states
that, undar thu-terms of the prior contract for wareshouss scrvices
with 8DC, the Govarnment rosarvad the right, in the event &ward was
made to anothar concern, to place fraczer aad cooler ltems at the
nev location beginning January 16, 1973, so that etock could be buile
yp at that location and inventory deploted at the incumbent contractor'n
varehouse, lle further states that it is considered essential to make
an svard at least 45 days prior to the date tha Government must
exorcise this option end, for that reason, rveccipt of proposals wss
scheduled for October 23, 1972, with a projected award date of
Novauber 25, 1972, The §5 day locad tizo is neccseary so that all con~
tracting officers within DPPSC can ba informed of the Seattle storage
location in ampls time to assure that all supply contracts on FOB
destination terms reflact the proper consiguce point. If the correct
inforuation is not furnished in a tiocly manner, the contracting
officer statcs that a chaotic situation could result; huadreds of
chango orders to oxisting contracts would te requirved and many rail
aad truck deliverics night be misrouted to an incorract conscignee point,

The closing date for raceipt of propossls ves extended fronm
October 25, 1972, to Novenber 29, 1972, because of a significant
smendment to the Service Contraect Act, This anendoment required the
contracting officar to obtain a new wage determinstion fron the NDopart-
went of Labor, which was receivad on Novezbaer 20, 1972, Althouzh this
delay doubtless contributed to the circunstances which later gave
rina to u detoraination of urgency, it was duo to factors beyond the
control of the contracting officer or tho procuring agency. Furthermores,
1t does not appear that the preavard survey or tha contracting vificer's
consideratior of 4t3 results wero eccozplished in a dilatory rnezaner,

In short, thn contracting officer wes faced on Daceaber 27, 1972, with
the dscision whether to refer the mattar of ICS' responsibl)ity to

SBA or to as«cute a cartificate of urgency. At that tiwme, only 20 days

renained baforo January 16, 1973, the date for the Covernment to
exercise its option to place storage itens at a nev location. As you
point out, 1f awvard vere eventually made to SDC, there would Lu no
chaotic eituation, eince all deliverics would continus to be routad

to the incumbent contractor. However, the contracting officer had

to consider the possibility that referral to §BA might result ia the
{ssuance of & COC and an award to ICS, in which event it appcars that .
the adainistrative difficultiea refcrrad to abova could epaily heve
occurred. With respect to your contention that the current contract
should have beea extended to allow sufficient time for referral to
SRA, the contracting officer has indicated thet, as the RFP provided .
fur a econtract term commencing Pebruary 1, 1973, and ending January 31,
1974, with estimated requirements for the 12 wonth period, it was
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emeseidered that any coutract svarded after the contract cocr:.
data vould be of questionable legal validity. Basaed upon th:
going, the contracting officay decided to issua a certificel.
urgency and to procesed with award to 8DC., As a genoral rule,
0%fico will not quostion aduinistrative determinations of ur
ptocurenent, B~167686, Octobex 14, 1969, Our revicw of the

as & vihole affords no basis for concluding that the <ontract:
officer's dacision to make an sward without incurring the dc’
::G;n SBA referral vas unjustified or unveasonable, D~16209: .

. ‘

With regard to the question of your responsibility, it
been tha rule of our Office to accept the contracting office.
detemination of responsibility, unless it is showm by convi:
evidence that the finding was arbitrary, capricious, ov mot !
substantial avidence., 51 Corp, Cen. 233 (1971)3 43 Coap. Cu-.
On the present racord, we £ind no basis to question the dcte:.
of nonrespoasibility.

Accordincly, the protest is donied.

Btncoral.y yours,

. Paul 0, Dembling
Aciind coaptroller Ceneral
of tha United States





