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17633 . July 10, 1973

Alton Iron Works, Ins,
P.0. Box 150
Albertoon, Now York 11507

Attentions Mr. Theodore J. Hoffber
YTreoasurer .

Sentlowmens

Wo reder to your letter dated Februcry 14, 1973, end previous
cotraspondence, protosting agsivat tho awvard of s soutract to the Star
( : ¥Yoawfacturing Company (Star) under requeots for proposals (WUT) DSAG00-
T 13-R=2574 end ~)919, iosund by tho Defese General Supply Center (DGSC),
Rictond, Virginia,

RFP D8/A400-73-R=-2574, 1ssued on llovuauber 14, 1972, war a public
exigeney procurenant for 1,542 bot cups fn accordance with tho following
des:riptions .

¥SN 7310-151~6569

¥y CUP, BLICIRICS

115 YoLTS, A0D0 CYCLR

TIE CUP 1UST BR CQUITPTD WITH A TICRMOSTAT THUAT
SILLL LITRANUPT TUE CIRAENT WIER TUE TI.PERATURE
OF TNL LIQUID CONTALITD WITIIN TUL CUP 1S
REETVESN 170 DEG AND 190 DG ¥, ALSO THZ CUP
BUST DE UL APPROVID, W/COVER

STAR MFG, FSCM 90362, P/H 3~115C

- Paragraph CB in the favitaticn indicatal that epecifications, plans, or
. dravings wero not availoblie. 7Two offers were received by the iloveater 24,
1972, opening date. You subnitted tha low offcr of $29,220.90 aand Star
(the manufecturer referenced in the description ebove) offered a price ob
$32,395.85. ULovewor, your offer wae for your copy of the Star product
specifiod 4in the molicitation., By lottor dated Decewber S, 1972, you
)} were irformed that "# # & dua o the vcry urgent mecd for ths lot Cups,
> tine was not available to the Contracting Officer to have your siternate ‘
offor evaluated for vossible averd in thiy instancza.' 71herefore, award '

Q was made to Star.
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B-177633 '

Your pooition is that the award violated paragraph 1-1206 of the

* Atned Sarvices Procurcment Repulation (ASPR) dn that the brand name prod-

uct in the purchase description was not followad by tha vords “or equal,"
You contend that this unsynopsized procurencnt was a aubterfugae by LGSC

to avolid aarding any contract to your commy. You state that you wera
tha low biddar on a provious procurenent “for ensontfally the some ftem.”
DGSC cancoled the invitation by citing tha nced for necesaary chaapes in
the epecifications which were nevar accomplished and then proceaded to
procure tho ites wnder the part nuabay you allepe that your cowmpetitor had
assigt.ed to its hot cup. ‘“his cup had bome the samo Yedoral stock number
as that product proviously supplicd by your concern under a prior contract,
You naintsiu thct the Snall Buweinose Adoinistration regulations required
that any purchase of this item made within 6 wonthe of the dete of the
certificete of coopotency (COC) pertaining to you had to be made frow you.

You wore awarded contract D5AL00=72-C~-1647 on September 29, 1971,
undar en sdvortiscd procurement soliciting bids on 2,470 clectric food
warning cupa in accordance with the folloving descriptiomi '

FSH 7310-211-4600

CUP? FOOD WARMING ELECTRIC

St-eal outer shall, chromium plated «‘coppar
innor shaell ~ power data, 115 volts, AC,
400 cycles

FPirat Article Anproval Requtred

Mil, £PEC 1MIl~L=-71303C Dtd 27 Jan 71

TYPB 11

Dalivery was required by Janunxy 24, 1972, dut was extcndod to Mey and
June 1972, vhen optionn were exorcised which incressed tho quantity by
1,233 wnita. lMoanwhile, invitation for bilda (IZ3) DEALOI~T72-B-6576 trao
issusd on April 21, 1972, for 1,135 food warning cups in accordance with
the sams description. After bid opening on oy 12, 1972, inforuation was
recoived fron a consigneo that the cups you furnished undor contract
DSALOD~72-C~1647 were not satisfactory., DCSC mada additiomal L{este of
the cupa which disclosed two possiblo sreas of nonconformance to tha
specifications end four arcas ia vhich chenges vare desired 4n tha spec—
ffication. Apparently, it was possiblo for s bidder to conform to the
spocification yet still submit an unsatiofactory 4itcm. %Yhsrefore, 4t
was determinad that thae later IFD should bo canceled sinca the military
epocification MIL-t~21303C dsted Januory 27, 1971, was inadequata end
that the procuremeit of the quantity and type of cup to mect the nseds
:: the Govoroasnt should be solicitcd under xovised purchese icfornatioe.
ta.
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1776353 '

In accordsrce with a Detarmination and Findings dated August 10, 1972,

* muthorizing negotiation duo to public exigency, RIP DSAA00=73-R~1919 wus
fosued wn Auguet 25, 1972. The contract was awarded to Star on Septomber 21,
1972, for 3,000 hot cups in mccordance with tho {dantical descripcion con-
firnod 4n RFP DSA400-73-R-257A, The protest on tho awvard made under RIP ~191¢
is esscntially tho same as that made undex RFP =2574.

The provisions of 10 U,8.C. 2304 (a)(2) permit negotiations of contracts
4f ¢the public exipency will wot pernit the delay incidont to advertising,
ASPR 1-1003.1(c)(iv) exerpte a procuvrenent fron tbo requircmant for publica-
tion 4n the synopsis 1f 4t 18 "% & & of such urgency that the Goverament
would ba seriously injured by ‘the delay involved in permitting the dato eet
for receipt of bide, proposals, or quotations to be more than 15 calendar
dsys from the date of trananittal of tho synopeis or the dste of issuance
of the solicitation, whichaver is esrlier,"

Although uso of the “'public exigency” exception does not in and of
4teoclf cloak the contracting officer with authority to procure items on a
monconpetitive basia, he 1s vested with a considerable amount of discretion
C) .to deternmine the snount of conpetition consistent with the exigency of the
situaticn, Our Oifice doos not qucotion the contrecting officer's decision
to nalke a sole-source avard unless it is clecay £ron the vritten record thst
be acted 1in aun arbitrary or capricious mamner in abuse of that discretion,

Sae 44 Couwp. Gen. 590 (1965)0

Tu the fuitant nase 1t was determined that 4t was not feanible to
perait procurcccit by competition sinca thore was no definitive cpecification.
Due to the urgency, we will not questior. the decioion to limit the procuro~
mont to a satisfactory product of a specificd mapufacturar or the doternina-
tion that tine was not available to permit the evaluation of thue altermata
product you offared. Since tha record establishes the public oxipgancy for
sach negotiated yzocu~enent of the hot cups, ws sce no legal basis upon
which we may object to those administrative deterninations,

With zespect to the COC isoued by SBA, we pote that it was issusd for
the oontract to be awsxdsd undor the advertised procurement which was cap-
celed because of the nocesuity to revise the specification, and that the
SEA regulstion 4n 13 CFR 124.8-15 provides that the COC has application to
the “specific Covormment procuremsnt contract” for vhich 4t 40 iagucd,
Yoreovar, the COC doas not pacs yponthe adequacy of the specifications,
tut only upon tho capccity and credit sepecte of your respousibility as a

gontractor, . .
O Io view of the foregoing, the protest is denied,
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Vhile {t {9 unfortunate that ths epecification revision has required

s0 much tine, wvo hava becn advigsed that DSA has received the proposed nov
nodification to rmilitary specification MIL~1+21303C end upon ito accoptance
should bo able to reestablish procurenent of this iten by formal advertising,
Inu a acparate lettex of today to DSA, ve have urged cthat, in viev of the
tina that has olapscd since the specificatiou wvas Jetcrmined to bo ungatis~
factory for cozpatitive procurcnonte, if an appropriate specification that
provides for conpetitive procurewert has not now bocen approved, steps be
taken to accomplish such approval before thera ere any furthst procurements
of the item fnvolved.

. | 8incerely yours,
' ' | Pawl G. Dembling

Rcng’ Cerptroller General
' of the Unitel States





