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COMPMYROLLER GENERAL OF THE UNITED STATES , , D ‘s
WARHINGTON, D.C. 20348 3

5178143 -~ July 9, 1973

Mr, Robert J, Canavan, General Counsel
National Assoclation of Government Employees
283 Doxchester Avenus

Boston, Massachusetts 02127

Pasr Mr, Canavang

Peference is made to your letter of May 8, 1973, and priov corre-
spondence concerning claim number 2-2334927 in which you, as sttorney
for My, larl L, Oucns, submit additional information and request review
and ‘teconsidaration of a settlerant by our Transportation end Claims
Divisica, drted March 15, 1968, Under the settlement all woges earned
froa private cmployers by My, Oweas during his unjustified scparation
were deducted from the computation of back psy with tha result that no

(" . balance vas due the claimant,

The record in thia case reflects that the Chairnan, Board of
Appeals and Review, Civil Service Commission, instructod the Boston
Naval Shipyard tc retrvoactively resiozs lir. Oucns to hic former poal-
tion of boilermaker from which he had becn weroneously separated on
August 30, 1965, Mx, Owens retvrued to active duty on June 13, 1966,
and he subsequently submitted a claim to his agency for back pay due
him during the period August 30, 1965, to June 12, 1906, le disagraed
with his sgency's determination that ull outsid: earnings should be sot-
off apgainst his back pay awsrd and his claiu wa' referred to our Trans-
portation and Claims Division for settlement,

In essence, Mr, Owens' position is that he performed outsids anploy-
ment long befnre his erroncous separation, that such supplemental employ-
ment was necesssrily outsida his tegular working hours at the Naval ahipe-
yard, and therefore only psy for outside employment during the period of
separation for the regular 40-hour workweek ahould be setoff sgainst the

back pay computation:

. Restoration of sn employes to his former position after cancella-
tion of an unvarranted parsomnel action involves adjustments in the
ssount of back pay and other bencfits due the ecuployee as requizsd by
S U.8,C. 3596, Saction 550,804(e) o title &, Code of Federai Regula~
tions (CFR) sets forth in part how the back pay .due au employes is to be

() ecapated and providess
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(o) In computing the amount of back pay due an
employea under this jection and section 5596 of title 3,
United States Code, the agency shall deduct the amounts
earned by the emplioyee from other employment during the
pericd covered by the corrected personnel action., The
sgency shall include as othor employment only that

- employment engsged in by the employee to take the place

of the employment from which the employeas was separated
by the unjustified or unwarranted personnel actiom,

Fedaral Personnel Menual Supplement 990-2, Book 350, Hubchapter 8,

at subparagraph £, further explains the requiremsnt of the above regula-
tion as followss

£, JAmount of entitlement, Whon an employes has besn
separated from his position by an unjustified or unwarvanted
personnel action which is corrected, tho amount of his enti-
tlement is the difference between the amount his Government
iacome should have been and the amount which he actually
esrned in an employment obtained to take the place of hia
Government employment. If the employce had beon demoted by
an unjustified or unwarranted personnel ection which is
corvected, the amount of his entitlcment is the difference
batween the amount his income should have been in the proper
grado and the amount of his income in the lower grade, If
the employes ware already working in a part-time job at the
tins of his removal, suespymaicva, or furlough fxom his
Governmen’; employment as a resul” of the unjustified or
unvarrented personnel action, the part~time job is not

othar cmploynent within the meaning of section 5596 of

title 5, United States Code, bescause it doas not take the

place of the Covernment ecployment., If the employee ware

able to axpand his part-time job to a full-time job, or

were to take a second part-time job, as a sudbstitute for
Government employment, only those hours worked en the fulle

tice job in axcess of the aggregate of the houras worked on ‘

_the part-time job, or only the houre worked on the second ..
‘partetime job, as the case may be, are cousidered as other

eaployment in place of Government employment, In other
words, the only earnings from other employment that veed
ot be deducted from back pay are sarninga £Tam outeide
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enployment the employce already had Lafore the unjustified
suspension or separation, (See Comptzoller General deci-
sion B~148637, dated January 29, 1968.) An agency ehould
obtain a statemant or affidavit from the employee covering

his outside sarnings.

You have supplied infoimation concerning Mr. Owens' non-Covermment
esployrent history from January 1964 through June 1966 which inciudes
the separation and the period preceding At, Mr, Owens' enplzyment record
for this time frama 2s sumsariced as followss

Earminge During Quarter

loyer Year January- Aprile Julye October=
March June September December

(' . Molieil Haintenance |
¢ Co.y Malden, Mess, 1964 $449.C0 $143,30 -
1966 $1,311.23 610,00 - -

Vaniel Veisberg 1965 - $30,00 430,00 -
Roxbury, M-se. p
H., C. Butks Co, 1965 - - 1,691,2% |-
Boston, Mass.
Generxal Ship & L1966 1,327.5¢ - - -

Bogine Wotl'+ ‘ac,
Zest Boston, Mass.

The foregoing raveals that Mr, Owens engaged in outsidn partetime
exployment prior to the time he recaivad notice of his impending separa-
tion, It is therefore spparent that under the above-quoted regulation
aad instructinug all outside earnings should not have been deducted frot

the buck psy. . '

Hr, Owens' rocord of overtime work during the period of separation
is as follovss _ .

Employer Hours excoeding | Wages
O Weletl Maintenance Cos 193 | 4680, 30
M, G Durks Co, 97,23 320,93

Gsneral Ship & Enging VWotks Ime 124,50 ' 68,3
| ’ o " totel ‘ir.gﬁf_og'
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In vigu of the information now of record, it is our view that the
above amount should not have been deducted from the back pay. Accord-
ingly, a sottlemart will be fasuad in Mr, Owens' favor by our Trange
fortation and Cleims Division un the basie of the foregoing.

Sincerely yours,

‘B&El G. Denbling

fcvingd  Comptxolisr Geueral
of the United States

ccts Boston Naval Shipyard
Department of the Navy
Boston, Massachusetts





