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OCMPTROLLER GENENAL OF THE UNITED STATES
WABHINGTON, D.C, i3

3-177397 June 27, 1973 3 l 3 L

Ordnanze Research, Inc.

c/c Sellers, Conner and Cuneo
Attorneys and Counasslors

1628 K Stract, N. W,
g..hinatoﬂ. D. C. 20006

Attention: Whilden 8, Parker, Cagq.

GCantleman:

Wa rifer to your telefax of Noveaber 6, 1972, and suboequent
correspendance concerning your protest nnder Request for Proposals
(RFP) No, F0B635-72-R-0162, issued by the Department of thu Air
Force on May 26, 1972, for design, davelopment, testing, and
fabrication of target markors (long duration). Since this is a
n.gotiateal procurenent befrre award, we ave restricted in our
recitation of the facts, .

You maintain that the Department improperly failed to give you
encugh time to submit a proposal on a cost basis., For the reasons
discussed below, we cannot agres with youx complaint,

The RFP, as issusd, provided that offerors were required to
subnit fixed~pr'ice proposala; that proposals to use a differant
type contract should set fnrth specifically why thi type of contract
proposed would be more beneficial to the parties; and that the
Department would finally determine tha type of contract during
nagotiatione.

Tour concern and several other coapanies submitted vropusals
by July 6, 1972, the amended closing date for the submission of
proposals. Thecaafter, the Department made a technical evaluation
of the proposals., The avaluators subsequently decided that the pro-
posals of your company and other concerns should be clarified: there-
fora, by letter of August 25, 1972, the contracting officer requested
of Jerors to answetr several quastions, The letter also provided that
the written wunsvars and any revisions tu an offeror's proposal ware
to be subaitted on a fixed-price basis by September 6, 1972,
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" " All offerors submitted tha raquestod written information; oral
discussions were theveaftar held with offerors in October 1972,
With respact to the final negotiations held with your company on
Octoher 13, 1972, you state that you discovared that the Department
hed negotiated with other cfferors on a cost basis, rather the~ on

e fixed-price basis proposed by your company; that you requested

axtension of the final cloeing date sat for veceipt of best and
f£inal offers un October 16 in order to prepars your own cost pro-
posal; and that tl.a Department did not consent to yvur request.

The contracting officer disagrees with your statement, He .

reports that the Department's negotiator advised you that he had
sat October 16, 1972, as the closing date for receipt of other
offerors' final responses; that he then offered ic extand the
Octobar 16 closing date to give you additional f.ime t) subait a
proposal on a cost basis; that you chose not to submit a revised
proposal on a cost basis; and that in view of your decision the
closing date was not changed,

After hent and final proposals wers recaived on Qctober 16,
the Department made its last technical aevaluation in November 1972,
In brief, the avaluators decided that tha costs proposad by some
offerors wers unrealistic; that thas risk attending the usa of a
£ixedi-price contract wouid be unscceptable; and that a ccst-typa
awvard should therefore be made,

Clearly, there £s an irrecouncilable conflict between your
allegationr. about Lhe opportunity given yuu to submit a revised
proposal on a cost basis and the administratively vaported facts
on that issue, Although you contend that the affidavit, which
you have subnitted, atating your version of the facts shuuld
veésolve the dispute in your favor in the absence of an affidavit
supporting the administrative position on these circumstances,
it is not our practice %o salicit sworr statements from either the
protesting concern or the procuring agency in such matterr, Cone
sequently, we must reject your argument that inferances as to the
corractness of your statement of the facts may be drawn from thae
absence of an uffidavit supporting the administrative version of
the facts, Without any probative evidence cther than the state-
mant from each side, wa Are required to sccept the administrative
version of the facts,

L.
+1n this regard, you acknowledge that other Department officials
subssquently offered to allow you to submit a cost proposal for the
. procurement in Noveaber 1972. You maintain, howsver, that this ofier -
was hypothetical since these officials said that the pendency of your
protest with this Office pracluded the Departmant from taking action,
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Our reading of ths Department's Noveabar 15, 1972, memo of
this subssquent offer does not support your view, Paragraph 3 of
the memo, a copy of which has been given to you, states that the
pendency of the protast raquired the procuring activity to await
a %decision from higher suthority as to the outcoms of the protest
and any actions to be taken."” In our view, this statemsnt meant
that tha procuring activity could not take any action, without the
approval of higher authority, which would advarsely affect your
protest; but wa do not balieve it meant that the activity could not
take action to ramove the basis for the complaint, that is, the
alleged failurma of your concern to receive an equitable opportunity
to subait a cost proposal, Indeed, we are not aware of any statutory
or regulatory prohtbition against a procuring activity recognizing
the merits of s proteast, and affacting remedial action befors an
award, notwithstanding the pendency of a protest with this Offica.
In this connection, ase paragraph 2-407.8(b) of the Armed Services
Procurenent Regulation (ASPR),, On this record, we cannot conclude

. that you wera denied an squitatle opportunity to submit a cost

proposal for the raquiremant,

You also argue that the RFF required offerors to submit fixed-
priced proposals, Assuming, for the purpose of discussion, that
your interpretation is correct, we must disagree with the suggestion,
{mplicit in your avguzent, that the Department could not change the
contract typs during negotiations, ASER 3-803.1(e) provides, in
thias regard, that whein, during negotiations, a substantial change
occurs in the Government's reguirements, such change shall be made in
writing as an amendment to the request fcr proposals, and a copy shall
be furiiished to sach prospsctivs contraclor, Although a formal amend-
ment, advising offerors to subait proposals on a cost basis, was not
fesued her s, wa must conclude that this defect was technicul in
nature only since all offarors vere given an squitable opportunity
to submit cost proposals. . .

You also quantion the selection of a cost-type contract for this
procu_sment, Tie record shows, in this ragard, that on:iHovember 6,
1972, the Assistant for Procurement, Directorats of Procurement and
Production, detarmined, under ‘the authority of 10 U.5.C., 2306(c), that
it would ba impracticable to obtain the requiremsnt except under a
cost-type contract, This determination was based on findings that
the vork to ba perfirmed involvad such uncertainties in contrazt pere
formance 80 as to precluda use of & fixed-price award; that definite
drawings or spescificaticns wara unavailable; and that the developmental
and research work involved was not artiraly specific. We believe these
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findings were prompted, in part, by the stated raluctance of several
offercrs to enter into a fixed-price contract for tha requiremsent
without further definition of the statemant of work, Although you
submitted a fixed-price proposal, the evaluators determined that you
wers Ynot fully aware of tha job ahead" and that you had seriously
underastimated ultimate costs for tha work as follows:

1t 4» unanizously agreed by the evaluation team

and this office that ORL is not fully aware of

the job atiead of tham, * * % In light of the .
fact that ORI has no configuration management '
division as such, an? has underbid other bidders .

by at least 1002 in data coats, there is a high

probability that configuration drawings could ba

substandard, In that:case, tne Government wuld

have to go into their production run either with

ORI to maintain technical continuity or with sub-

standard essential data (i,e,, Form X Cate o, g

drawings) to a more suitable prxiuction contractor.

Ohviously we would have to remake the essential

data at our own expense or place U2l {n a "cost

growth" position of possibly some 515,000 to

$20,000, This would place them within $15,000 to

$20,000 of their PTA, (1n essence, w * *, ORI has ' -
underastimated their target by some $20,000 in tha .
area of data abova.) :

-3

On the prasent record, we cannot question ths judgment svidenced
by thess findings which, in our view, rsascaably support the d¢termi-
nation, or conclude that the fin:Aings are not entitled to finality -
wvnder 10 U.5,C., 2310(b).,

.. Since we do not find that a basis has been presentaed upon which
this Office can legally object to the Department's decision to award
on a cost basis, your proteat murt be denied,

Sincerely yours,

PAUL G. DEMBLING .

' : Jor the Comptroller Ganeral
of the United States






