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COMPTROLLER GENRERAL OF THE UNITED GTATES

WASHINGTON, D.C. 20543 | : 3‘0 6%

B-176085 June 19, 1973

Pierson, Ball & Doxl '
1000 Ring Building ' '
Washingten, D.C. 20036

Attentiont Lowell J, Bradford, Pasquire
- Thomas J, Kaller, Eaquire

Centlenent A TR T

By letter dated February 23, 1973, you|protested og'behnlf of
Televiso Llectronics (Televiso) the proposed award of a contract
to Reaction Instruments (Reaction) under invitantion for bids No.
WA5M~3-7075B1, 4ssued by the Fadernl.kvintion An.iniatration (FAA)
on Noventer 21. 1972._ L .

The nolicitntinn eallu for vexious quantitina of localized
machanical modulators, Anendment Ho, { to the solicitation
requires that the contractar “"Furnish sapare parts for Item 1
pursuant to Article XII1, ‘Provisioning of Spars Parts' of the
Schadule" end stipulates that the “"Bidder shall not quote a price
for this item., An ustimated price will ba established by the
Govermment at the time of award, Firm prices(s) [sic) will bs
satablishod later pursuant to ARTICLE XI(I."

Article XITII1 which 4is also part of tha tnendmnnt provides as
follows:

- Anncx.n XIII, PROVISIONING OF upm PARTS!

The contractor agrees to furnish F.0.8. Originm,
appropriate sparc parte and assemblies by the pro~
visioning method of procurement atter a vrovisioning
confersnce wvhich at the option of the Covermment,

will be held &t the contrasctor's plant, or at some
other point specified by the Contracting Officer,

Said provisioning conference ahall bes huld not later
than thirty (30) days after approval of tha replace~
able parts list(e) by the Governnent. The contractor
shall aleo make available to tha Coverment representa~
tives at the provisioning conferencna at laast one copy
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;rof sach asaenbly and datail drawving for each compomant

- pari. or assembly included in the squirment being
srovisioned, General spare components such as standaxd
resistors, capacitors and MIL and JAN components that

- .. 8r6 readily available from commcrcial sources as

" standard items will not be considered in tha provision=
dng. After the provisioning econfersnce, the Contraoting
Officer in his sole discretion nay procure all, part ov
none of such spare parts, -In the eavent tha Contracting
Officur decides to procure all or part of such spaxa
parta, fair and reasonable prices and terms of delivery

. therafor shall be established by agreement betveen the
contract{or] and the Contracting Offiser, BSuch agrae-
went shall be set forth in an smendment to .the comtract, & .
which amendment shall aloo incorporate the approved . -
1ist (s) of epare part.. In the event of failure %o

. agree as aforesaid, the CQutrtcting 0fficer shall
deternine fair and reasonnble prices snd terms of
delivery for such spare narts and the contractor shall
be bound thereby, subject to the contractor's right of
appeal in accordance with the nlnus- of the contract
entitled "Disputes,". . | . .

The smendment then cautionn bidderi that “FATLURR TO ACFNOVLEDGR
RECETPY OF THIS AMENDMENT WILL RESULT IN IEJECTION OF YOUR DBID AS
HON-RESPONSIVR," , .

Bids wera opensd on Decembar 21, 1972, Reaction was tha apparent
low bidder, and Teloviso was the second Jow bidder, Rsaction failed
to ncknauledga receipt of amendmant No, 1, .and the protuuter contewdp
that Peaction's bid uhould be rejectod a8 result.

Tha ¥AA corcludes, hovevcr. that nmendment Y¥o. 1 has no ixpact
upon prica, quality, quantity or delivery, and therefore, fallure
to scknowledga its receipt may be waived as a ninar informuality ox
irvegularity pursuant ¢o Federal Procurcment Regulations 1-2.405,
vhich provides in pertiuvent pnrn! L , ’

A winor inforanlity or 1rregu1|rit7 1s one whica is
woraly a natter of form and not of substance or pertaine
to soms irmaterial or inconsequential defect or wvariation
of a bid from the exuct requirexent of the invitation for
bids, the correction or waiver cof which would not be
prejudicial to other bidders. % ® ¢ Examplaa of minor
informalities or irrejularities incliuda:
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cone oo (d) Yailure of a hidder to acknowledge receipt
- of an amandoent to an iavitation for hids, but only £f1

* * ] ® 4
}. .: L . N . *
IR (2) Tha amendmont {nvolves only a matter of form
or i3 one which has e¢ither no effect or nerely a trivial
or negligihle etfact on pricc. quantity, quality. or

, - You concaud that tha tmundmant has tha “affect of ultarins thae
leogal relstionship betweon the parties,' and, therefors, 'it muat

to deemed naterial and nonacknowlodgemant cannot & % % ba waived,"
We have revigwed. the cases cited by you and the applicabls docunants
and 4t 43 our conclasion that pmendirent No, 1 does wot imposa on a
contractor any additional obligations not legally enforceable undar
the original solicitatien, We find.that other provisions of the
nolieitation, end TAA specifications iucorporated therein, give the
Covermment the sane rights as it would posaess under anendment No, 1.
chcifinasly. Aten 3 of thn original moliuitation providaa:

*g_re Parts Pcculinr for ren with ltem 1 1n accordnncc -
with attached Specification FAA~G-1375 datad 1 May 1962
ad Iasus llo, 3, FAA Parts Peculiar.Rrplacement Tnblm.
datea 15 beptanha: 19674 :

Therm tben folluwm a lisy of tho quanzities and prices ot spare parts
woich the contractor is obligated to furnish, Amandment No. 1 gives
the contracting officer rlis right o purchase additional quantitias
of these apa'e parta. However, paragraph 3.5 of specification FAA-
0-1375 gives tha Gavarumnnt a ainilax tight. It statas:

Obltgation to furnish additional parts-peculisr, ~ In
addition to the spare parts-peculiar which the contractor
is required to furnigh under this opecification FAA=G-
1375 and the applf :. - "FAA Parte~Peculiar Replacement:
Table!", the contrsa: . assumes the abligation to furnish
edditlor.el spare parce-peculiar at fair cnd resscanable
prican. The contracting officer will deivxmine the
quantity of such additi_aal spare parts-peculiar, if any,
yejuired and sama shall be incorporated in the contract
by an appropriate contract wodificatiom. The unit price -
" to bs paid by the Sovormmont for each spure pert-peculiar
shall pe fair and rassonable. In tho event the Coverimant -
and tha contractor are unsble to reach a wutual agreexent
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a8 to the unit price or prices to be paid for such
spare parts-peculiar the contracting officer will

establish the interim price or prices to bs paid and i:‘;

issue a change order thiurefor and the dispute as to

- price or prices shall bes considered a question of
fect and be determined in accordance with Clsuse 12
¥YDisputes" of the "General Provisions", Gtandaxd
Form 32,

In viow of this provision, it is our cunclusiom that amendment
No. 1 did not materially sffect prize, quality, quantity or delivery
noe did it materially alter the legal relationship batween the parties,
Thorafors, failure to acknowiedge recsipt of the smsndment may be
waived, and your protest is denied.

" -, Sincersely yours,

PAUL G. NEMBLING

.~ For tho Comptroller lenaral
- . of the Unite' Ftates
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