
COMPTROLLER GENER AL OF THE UNITED IIrATES
WASHIHQ"TNQ, D.C. 905-U

Li-178085 June 19, 1973

Plerson, BaMU & be!
IWOo Utig Buildilg
Washington, D.C. 20036

Attentiozl Lowell J. Bradford., inquire
Thomas J. ller, Equire

G~nleen: . .. . :*.| 

By letter dated February 23, 1973, youlprotosted ou behalf of
Toleviuc lectronies (Teliwiso) the proposed award of a contract
to Reaction Xustruments (Reaction) under invitation for bids No.
WAS$-3-7075B1, lsue4d by the Federal aviation Adlzttratito (FAA)
on Novonber 21, 1972,

The solicitation coUt for tmriouu quantities of localized
mechan.cal modulators. Ameneunt Ho, I to the solicitatimo
requires that the contractor "Furnish spare parts for Item 1
pursuant to Article XIII, 'Provisioning of Spare Parts' of the
Schedule" sod stipulates that the "Diddir shall not quoto a price
for thi item. An estited price will be established by the
Goverment at the tie of award. Firm prices(s) [sic] v1i W
aetablishod later pursuant to ARTICLE XItt."

Article MI which is also yart of the rneadast pravides as
follos .; 

ARTICLE XII., PIWVISIONIG OF £IPAR PARTS:

The contractor agrees to furnish F.0.1. Origin,
appropriate spare parts and asuea'lieu by the pro-
visioning method of procurement after a provisionin
conference which at the option of the Governent,
viil be hbld at tbe contractor's plant, or at some
other point specified by the Contracttnag Officer.
Said provisioning coaference shall be hb3d not later
than thirty (30) dayu after approval of the replace-
able parts last() by the Government. The contractor
shal also make available to the Coverment represeuta-
tivs at thc provisioning confereca at 2e"at one copy
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of ach anaumbly and detail drawlzmj for sach kcmptat
partv. or asmombly included in the equipment being
proviatiune. General spare componets such as staadard
resistora, capacitoru ad MIL amd JM componUnts that
are readily available from comercial sources as
itanlard ite will not be considered In the provision
US. After the provisioning conferena*, the Contracting
Officer in his, ole discretion may procure all, part or
none of such spare parts. In the event the Contracting
Offio¢r decides to procure ail or part of much opare
parts, fair and reasonable prices a terms of delivery
therafor shall be etatblinhmd by agremaut betveeu the
cantractforl and the Contracting Officer. Such agree-
ment shwll. be act forth in an aendment to the contract
which aatnduent shall-a wo incorporate the approved..
list(s) cf spare parts. In theevent of failure to
agree as aforesaid,.the Contrtcting Officer shall
determine fair and reasonabli prices nd terms of
delivery for such spare warts and the contractor shall
be bound thereby, subject to the contractor's rigot of
appeal in accordance with the clause of the contract
entitleld 'Dt sputeu.'* , ;

The amendment then cautions bidders that "FADfURf TO ACOFOLMDGE
RECUfl'T OF TIES AhitMXNT WILL RESULT I RFSECTSION OF YOUR BID AS
NON-ESPOflSIVL."

Bids were opened on December 21, 1972t Reaction was thb apparent
low bidder, and Teluviso was the second icy bidder, Reaction failed
to acknowledge receipt of amendment No. 1, ad the protester conteis
that teaction's bid nbhtuld be rejected as * result.

The hA2 concludes, bowever, that amendment Vo. 1 h5s no iSapact
upon price, quality, $;uantity or delivery, aUd therefore, aislure
to acknowledge it. rectipt may be waived as a v±n-r infortal;:ty or
irreguauirity pursuant to PFAerai Procurement Regulations 1-2.405,
which providas in pertinent part: .

A minor infornalty or ifregularit7 ts one Whieb is
merely a matter of Xorm eA not of submtance or pertains 
to some Immaterial cr inconsequential defect or variation
of a bid from the extst requirment of the Invitation for
bids, th. correction or waiver of which would nwt be
prejudicial to other bidder.. * * * Exampb'a of minor
inforualitieu or irregularities inc=tudo:

* * * * *
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,~~ . alluire of a hbider to ackwldge receipt
of &A &u&dmt to iax ivtation for MzdG. but only its fIre

I,~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~~~~~~,

; (2) The amedmet Involve o*y a mtter of form.
* ;ori-ia one whch has eilther noa ffect or bsmay atrial

or neg1i8ihl^ effect an price# qua tlty, qusltys or
delver of the itou bid upo,- 

, You contendt ohat th6'ax*4dnt Sa thQNt sf act of filtesX ShQ
lonal relationship bctwnn the parties,", mid. therf fors "it ut

doomed material and noa dcknowldg:ta cannot * * * br wac
We hava revicnid-the cases cited b7 you and tho- applicable documens
mW It Is our conclasion that =eti,%mtet Nos 1 doo4 uot; Impos onl a
confractor any addittonal obivgations not legaMly enforceabll *r
the orig(n2l Telacitenitmt Wetindcthro other proaasions of tars
voldlitateony ofl the it cWfiautions Ltorpornt.d thert, sive ce
Cowraoent tco ntnd rthatt an ltnt aosld posses under oxf derit No. 1.
Spalratllyonatip 3 of the origisntal slaitathero, "1n d s t

an tre Ptsou Pecular tforste nith IteN 1 doin accortioeon
-tith attac iod Spbcificatioln FA ote1375 datfd rab y 1962

wA Iowuls I10. 3, FAA Part~s Peculiar LUplacemet Tabsbl
datea 1. I)leptambr 19671 

'theori tbin foLic attist of Wefid qths oth proics of tpare parts
Golve the contractor ri oblzt, tid to furl.aes Au d a a 1endHe o 1ve.
the contraltitm officor tin rigit n purcate idtiovial quaeties
of Lbes spa:e partc. Hmmver, parag~raph 3.5 of specifiction FMr

*-L .5 give thS C.eut * sm rit. It. stt4s

Oblig^tiona to furn~ish additional Earte-Re tlisr. - In
addftron to the spareroto i-peculhar .telc tin contractor
it required to furanih udier thiM O p-c7f dation 3FAy96
3u5 ands the i ppl .M "FPa Partar-Pecular ReputTabs 3ct$4ch, the contatr oblig atedums te oblicatiou to furnish

Tbethe contrac&n ofcrte rih owrheadilai qatte

o eddit.oral sparet partevee, lar 3t f.5r od rspciatl
pric gi. The contreutia ofi1cer il.l demit6 e tates:
quatity of tbe spars partpe plar wtic-ptculon*. ntra
required to fu uel b his norporated ii the i ontrEct

by an approprnU&G contract e tode catiam. The unit urnic_
qto b rait by the aovd rndnt for anch opar pertapecuifanr
hall be fair av4 reasonable. In tho event the Coveruanut

and t's contractor are unable to reach a tutual agrnaent

_3_
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ma to the unit price or prisa to be paid for such
spare partspecullar the contracting officer will
establish the interim price or price. to be paid ajr
Issue a change order therafor man the dispute as to
price or pricou shall be considered a question of
fact and be determl in sccordanec with Claus. 12
"Dtsputas"l of the "General Provlsions", Stadard
torni 32.

in vtw of thX provision, it Is our cvoclusion that m swt
No. I did not saterially uffget prieo quality, quantity or delivery
Wmo? did it materially alter the legal relationship between Lbs parti.
Tbhirafors, failua to ackvundge rouipt of the suSunt y be
waived, mid your protest Ls dsn-md.

PAUL G. g)MBLWG

* For tho Comptroller Omnaral
^ . ~~~~of the Uitik! rtates

*5 
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