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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. £0348

3119¢

July 19, 1973

Lisutsrant Laneral Vallace i{. Robinson, Jyv,
Lirector, Defense Supply Agency

Daor General Robinsons

Vo veter to letter D3ARG Gated Jwne 21, 1973, from the Ansictant
Counssl, Hsadquarteras, snd prior coryespondence, ronorting on the proe.
tasts of Drexel | ndustriea, Ino. and Poattibons Cierorction, The youteats
irvolve tha cvard of o eontract ¢n J, X. (rse Cemray, the law bidder,
under invitetion for hids (IT3) Lo, TCATO0-73-3-2031, ipsuad by the
Defe¢nse Constructinn funply Center (N(¢2C), Colurbus, Oiio, for 13 copge
rato courtrach line items (CLEC) of York laft trucka, ) CLI for #'irne
article tasting end 10 data CLL!'a., I tha event we 1'old cdveree o
tha awvard to Cuco, Dryexsl, tha thind o bidder, hans wotcaled eny
avard to luti-Yalloe I'orke Litho, Inc., ths cocond loww Lidder,

For the magous which follow, we recoxrend that tho contract ewexxind
to Caso be teraineted for the convendence of tha Governant andt the pro-
cuwrerent rosolicited sinoe tho acird twras rade to other than the lovw
reovonsive bidder wider a defective Ti'd, Oce %1 Corn, Cen. 792 (1972),
and id, 635 (1972). - Termination for comnnienocy ia veirs recorrvmdod
bocaugo thare is no sndicaiion in the record bsrars va that clther the
contreetor or tho rranurerent activity contractel otlier than 4n rood
faith or with intent to deprive othor bidders of on onuval opvortunity
to compute, Bes 52 Cowp, Gens 219 (1972)5 and S1 84, k) (1972). Ve
vould appreciete névice of tha action taken v ouy rsccrmsndation.

As this decicion containg o recoveindation foi® corrective action to
da taken, it 1s veiny trancudtted by letioro of teday to the sonvrensionnl
cornittass named in costion 232 of the le~is)etive Nooxrgnnizatica Act of
1CT0, Puhlic Law 91510, In vicw thereof. your cttention in Giraeted to
gsotion 236 of the aat 4hich reouires that you subre \ritten atntements
a8 to the netion trion vith recvect to the rescewarndation, <he statoe
wents cre to be sent to the liowse and fenate “azitiveas on GCovernrent
Oporationn not latur cthen GO days efter the dite of this Yettev £1d to
the Coxuvttees on Apmropriations in connogtion with the firet remiest
for appropriotions wads by your ggoncy mare then 60 duys sftor the dete
of this lutter,
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Tho baosis fa ths Drexel nnd Peviibona protecty cwunecerny the alloe-
pation that the Care bid was nowvonponsivo to the rmvietory If3 reauircs
tent thnt the firct produstios vaits be delivoved no aardder thoy 355
daye prtor aprrovol by the Uovermment of tha first artiocle vest yeport,

e Y13 np izouad vrovided for Gubrdneicn of tho £irst myticlo
test renorb by tha eantyactor within 270 daya after date of evuyd (ALY,
aparovel, or discriroval of the toat paport by the Covermant within
30 doys thareazber, ad dalivory of the Pirot nredusiion wlts (45
doya AW,  Thug, doldveyy of tho £ivsh mrcitcticn wits s requlyed
35 dnyu after cundesion endl cymoval of Yivst erbiclo test ayonusri,
The tiv of dulivery provieim o1’ the IFH wevnod bidiors thal allwve
¢o weot the recuired coivery oschodulae wonld reowld iu o deveyzivetion
of nmrecnonsivensss. ‘Ihe 1X5C Mhster Solicitation mde pure of tha
D1 rocds, in poxtinent poart, us followxs

0. Delldvery 48 Taniyed to Lo tnudo in accoxdance with
the ochedule cat Portis Lol oreapt {hat vheve dolivery Tox
an 3w 46 phaced, Lids ry e o eny Vecie rroviiad delivery
preaasced 46 within tho pericd renuined fox tho entire cquancityr,
Diog Codling €9 reah Lia pomiiyed delivesy acheudle will Lo

h‘-..-o LX) QWP Wy ly YR G § e
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(bayn afver dote of mard)

Ao I8 of the IFB aget ot the reauirad deldvery achiodtlo o ol
valitts, orthormore, the IT3 na icotvd eonteined oo noses to Liddeyo
concoritlyys the delivery schicdulo vhich devdt wivh Ghe tie far tis
pubidpoic of tho Lirst axrticle Sest repors, &3 follas:

OIS £3 CXUTASTEN DILIVERY VI mO IiD T
T ICUSTD FOL LOOCK ICPATR BATSS AID
PUSTINTICS, AQTLLIAION T WE
DLIVIIY O 1D T218 WLl 100 175 2000w
ADLT ) TOID COTLSCTIR \LIESS ALY, O
ECIEDULLD DSLITATS TRIATIY 170 CONTACY
TS GUCH A3 IO/SSIONTD, SR3TiICAL
DOSILAATION, DaNiLnS, IUALICALTONS,
OVDRRAGS 12250028, 106 D
BILCITIOALLY 1INST ARTICIZ T03°TX, ATE .

; ACCILWTTD BY 4 DO ITRICH (2 T8

AID FAT@R APTRIVAL OF 9073 \MOUARK

' COURACTIN GFICR I3 MTALLD, ‘
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UL 31 PROVISIN (27a « OURPARAGRAML (b) [righd of offerora
to axtend tirm for firnt mrucle taat roport Bube
‘ mission/ PAY DI CUISRID, QUFENORS 10X LR INTEID
;D oD Pat oUNanSION OF rn:s'r ARITCTE
T2HY KE2ORD AR RCAUINZD IEFSI.

Amsndiont 0001 o tho LR provited, in portinent part, as £ollewss

The delivery tixs and accelorction comditions ptated
. in tho oolicitation nra firn, %ho 12 month lesd tixe botween

nscensary to mou tor.concurront deidivory of repair parts,

— - Avendrent 0022 chenzed ths dalivory schietula by reculrinz delivery
of the rirst nrodustion voita 755 deys ADA pnd al) CLTi'a by UO5 dayo
ADA as uzposed to the orisinnd IFD reauivement of €69 days ADA end U.5
dayo ADA, recuestivalys«o CO0«\ny extension, In aiddition, the fived
article tevt ranart dnto wven entenicd fyom the original 270 doyn ADA
to 330 dcwv A, 'mcn. llate 3, chovo, wis dolaved mnd tha rnuowmc;
—— pev Jiote 3 viw subi ltuted (quatad ee comploted by Casa)l

o oo PR CUNIISION OF FIUT ARRICLYS 7057 RUIORT AMD
. PELIVETY OCDIES 10 MOCUCTION LamS 1Y LU AConG AT

M EaTiZD BITRER ‘1‘.‘!" PCLLG/O& COIOIIIONS, BUD XN LV CALD
MAY FINST ARTICIS Too0 ICKKQY LITZED 300 DAY ADA:

* .1, TR BOT.DEN SCEDUIND GUVERMMEDT AVZR0VAL 8 187 -

., + ARTICDS W8T Rl (S0 TR OF DAYS SETIUULD 'Ol WM.
‘WIDITON 7 TSR z'rm 30 DAYD) AND 1ST DREOVMY OF PRIDUCTION
U YRUZKS I3 A KOTD XM 305 DAYS,

g.,mmmwmwmmanwsmmowmm.

3, OFTER(R, V) ACCISPATOG OR DXLTDUN W2 TDS FOR
URNIISTCE OF I 1..1’ ATTIOND 10T JEPORD 1) TEOUECTID 20
) TIDIATE EELOW I3 ALSSRUATE DSLIVINY RCEDUIE HICQEAGSIN
i f ALY, CLTGD OCOY IROXAL COLY COIDICITIT VI 28 CODITIOS

OXTED ABOVE (R DAICD RILIAITE Xif T3 BCLICILATION. .
/ ows . Qe ’ :mn'-m. DAYS ANZR DTS OF :
" — —— mmm-mx.'m._.,_)os us,
' K oo, 243 00 - . 6 - .
. 000k & 5 6 . 65 A ‘
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We boliowr that the aliernate dolivory acavduis ypropozed by Cano
wig nonresponsive to the dolivery rrovieicns of vhe LT, Case extenled
the musher of davs Yor fusrdspsioa o 1tas irst arkicle test report fros
330 dayn ALA to 300 dava filA. Kmievex, Coso accoloratel the dolivery
tin Lo tho Livst yradection walts {ron V55 Cays AN to (LS duya ADA,
Thio altomiats echedule vrovidod a nericd cf 275 Crys busiieen envrovel,
og tho tast yedort aud Gulivery of sha £ivet pocluntion wita-«4Lv deys
dsos thon tho rinieana 3.9 Jayr reoulred Ly the 1%, an caeaacde Yhe
Angistent Comnol enl contraciing cidiear eidviroe tiat the mmvone of
th2 335 Goy intewvel A8 vo caswrs Colivary of svrores, ropair poxbs, ond
hlicetions cancwrrently vita +ho £1e56 producticon wnita, lcdar thic
Drocurenent, the eoniyactor has no emityol ove:r Lo pruires or tiiny of
deldvery of sanporen ond renaly psrivn. o evidinco hes teen pocgented
vhich dotrectn 202 tha mtorielity of the 3ohH«Cay intervni roouireamont
cuh forth dn the Ik, eo encnded, Wacref'ora, fines Tho nlivenato
dalivoery schicdwlo ofverct by Cnce neirilts it to Caliver 90 ¢ryn enrdice
than rcquired, thet colwaideo i0 nornisoonaive, Cese and tha conbrovcehg
ofvicer cxyan theld verdcus rrovicicnn off the I8, 63 emoniad, nigh c3
ivta 2 ovobed pbove, call 7Zor concuryent édelivery or ths chd dte nix
apares ond »rhtiy vavts by Cono, liosrmvor, Vhis pociticn irmnodes: tho
esraeEd proviasion fnacried by Cese in 1o Lid CLaling with velivery
tiry vhlch elloun wobinge dntorval Zebwven mebrliegica end romovel of
the Cisst ertiale avwors ol Llvst rroaduction unit delivwy continry
to o mhorisl Galivery requiremoay of the 11D, 6o cmoended, Boo 40 Cern.
Gen, 307, 310 (1665),.

In my cvent, tloto 2, auoted ahova, cinerly reoauires thnt ascel.
exntion in tho Jdalivery of end itewwn will not Lo accentable wiless )1
other achedulo® doliverles roleting to eontract itavs, crocizically
Livut evticle tenting, uroe rcccleoriaied by en cvnal reriod ol time,
hrcivimeat 000 rainforcen this yogquivemont, G2 Ceooe altoimcte colivary
achieduls aceclereted thic Calivery o 4ha £4rsS moduction vrilte feon
755 doys A to (OF doys 220y howover, 46 extenizd, recher wnen accele
creted, tha dute for s'iniscion o (us flret ecxiicle tert remort,

Thues, the altoancte del.very achoivls ves noarocponsive to he lote £
cnd oncndasnt O0Q) requlrerxnts of the IFD,

The Actistent Cowmeal end Cono argws thas, despite a Cofect fatad
tc the remxensivanas of tho cltorntte delivery cohcdnle, Cazo oy Lull
back o Lhs required delivmy ochictule as raevicsd in eoeniinent 0002,

The Aosistont Coumnsel viewa the Inwvauezo of wanviront (W02 vhich inserts
e e liote 3 end Jiote 2 as encowanling bidders to cubaalst altecrmate
delivory sclicdhwes for doiivery of enl items vhirrs possiblo and ¢o -
poyalt Aecibility in tho dolivery of the Lireté crticle test repors,
Purthermore, the Assistant Caunsal contonds tiint theres wvag no intention
to bind bidklawy to any pruposed acceleratica or extension,
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Yo do not amesd, O roviar of tin Cacn bid dlscinazes that &
mibxdnsion of the alternzto acheduls shodd ba coantyuri as o da‘mtto
offor in liouw of tho roenlrxd colivery pelieale, 4Shore o nothins in
the Ceeco bid vhileh eviiencos o 2ixa o.‘:l wwtion to orgnly viith tha
reauired colivery oolietwlos In o vicy, G:o2 hing @ clivico of delive
oYy ccheduloaeatne of Lance ehicicss beiny e mnremuiaiva cltowcte
ethizduic, Y20 nov lotn 3 dn maorzimeeb 00X moviles noh (mly foe
recoleyation o eixctencicsy o tha fizgh wriicia togt rourvek, WMt wlco
the dolivery eshedwle cuniect €3 verlows coscitions, ‘iz, plus ilcto
£'a necelerrbion povisions, radsonnbly lews ¢d ths coaclusion thnd
Pidiors c:nld wronore £ u-tarm..n dolivery sehizduls o Jove o8 At
coeplicd with € delivery remuiremncats, V2 btelieve thao Copa'ag
altomiate or atbstitunio dclivery cchicdule vas the only vichlo, mlbeit,
nonrenponsive, sciradulo reciadning in 1t hid, hieve vaws no cverotive
el in thn I o paintt a canstruation tunh £ Cnes's pliéommnio
Galivery schcdule wes wnaceptiule, the rectiirad dolivowr solivculo
wowld govorn, beo 50 Ceomr, Gulte 399 (2970)3 svd kO 1a, 3¥8 niween,

Thavedore, thy ained mde to Cons shvitid bo terminated for the
convenienca af the Conevreont.

lloarevey, no omcctivo cotion ahiould Ho taken on our reeoqamenietion
thich vould Im nse ¢n the TN, no fevvaled, lote @ to «he "._:.-, ei0oal
n‘\wa, peraltted oom:Jm-'o »lon in eul dten deddvery &2 (3) coni) seeale
arttion for tha datn CH2ANM0 and tha Sivnt aveiedsy toativs CITT, nuld
() v% # & IDLR ARTCUL G T INCIGATN COLisACTn ST I &
GO, Chws, BiG u.....ﬂ wre invlicd 6o devicte 120} thy yooutrad
delivery schadulo at <oy rirk of having thrt Goviction r..’er-ted vy
tho procusine cmumcw...,. officny, %22 I3 Jrlled Co nituntutz wny
atoandamda o3 critorie rovoxving the ranoral ¢y ddeoeyorovel of on
eccoleveted daldivery colicdule curidtid by o Lidder. 1iliers tmre ot
@ loan 0 datemine with any darxoe of covtainty wnicthay o tondered
doddvery cehicitle weidd be accomtablo, Tuo trelsian wowid bo dedenpdent
uxm tho subhjeetivo t.ctor"\lnnu'm oY the prosweing contyeicbing ofi'lcwy
after bid onciing, %LU camatitivo Lidwinn pysten reouires that cll
bids be mancured epeinat tho anmy chjectivoly determinahle standerds
80 that ell LId3 muy La oveluntad on en egunl bvasis oo as to ectnbliok
X9 acoeptabllity of the low bid,

We recccnd that tha procuremomt chould be resolicited with
dolivery provisions uhich adcovntely inforn biddors cs to vhat devie
etions thorcirom sre parmitted from the renuired dolivery schedule
and Whe oonsenuencas of the subniocsicn of on mecccotadle, davisting,
w l\tbatltutod dolivary sairedule. 00 cocticns 1305, ot eea,, and

.:I. bz (L) or tho frmed Gerviees Procureing Repulaticns 5 Corm,
o.::.“gz.h 1‘. m. 035. gupras U9 14,, suoras k6 41, 749 (1967)3
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In viev of cur conclusion that tha vroourcment ahould be resolicited,
it 8 not necossury t9 consider the protect o2 Droxnl cgeinst an wvwaxd
to 1uiti-Pellnt Pork Lifts, Iuc,

finceyely yours,
faul G, Dezbling

For the Coamtraller (emaral
of tha United 6*~ten
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