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The Relationship of Budgeting,

L2175

Program Planning, and Evaluation

By Elmer B. Staats

Compiroller General of the United States

This paper is based on remarks by the Comptroller
General at the Budget Analysts Institute sponsored by

the Institute of Government,

University of North

Carolina, and the National Association of State Budget
Officers, Chapel Hill, N.C., August 20, 1969,

There are some who feel that plan-
ning, programming, budgeting, or PPB,
is a cure-all for Government manage-
ment. There are others who feel that it
is really a fancy term for a lot of com-
mon sense things that we have been
doing for a long time anyway. Which-
ever group is nearer right, PPB has
stirred the imagination of a lot of peo-
ple. And interestingly enough, we have
had a tremendous amount of interest
on the subject from overseas. People
figured that here was something brand
new, something that they could use.
Their interest probably was stimulated
by the interest that former President
Johnson displayed in it, and because of
the great acclaim that Secretary McNa-
mara achieved at the time he was Secre-
tary of Defense for revolutionizing the
way that budgeting was done in the
Department.

President Johnson initiated PPB with
a memorandum in August 1965. I
helped write this memorandum, so the
critical things I am going to have to say
about PPB, 1 am saying also about
something of which I was one of the

authors. The President stated that the
PPB approach was designed for three
essential purposes. First, to define na-
tional goals, identifying those consid-
ered most urgent. Second, to determine
alternative ways of attaining these goals
and the probable attainment costs.
Third, to improve performance by at-
taining the best possible program re-
turns for each dollar spent.

PPB Defined

PPB is thus an ordered way of exam-
ining problems through choice—choice
among specific objeclives intended to
serve higher goals; choice among al-
ternative courses of action through
which defined objectives
achieved.

It is a systematic analysis of alterna-
tive objectives and of alternative means,
which sets out the expected cost and
benefit implications of alternative
courses of action as fully as practicable,
for examination by decisionmakers.

PPB analysis is designed to project
expected costs and benefits into the
future. Now this is another element.

can be
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Examination under PPB should in-
clude all aspects of costs and benefits,
or detriments, including social, politi-
cal, and economic, as well as financial
factors, and including the implications
for State and local government, and the
private sector, as well as for the Federal
Government.

At this point I would like to em-
phasize the importance of PPB partic-
ularly for those involved with State
and local government. More and more,
budgeting at the Federal level cannot
be done effectively without regard to
its impact on State and local govern-
ment. And of course you can reverse
this statement and say it is more and
more difficult to budget at the State and
local level without knowing what the
Federal Government’s programs and
plans are going to be.

Grant-in-aid programs today repre-
sent about 19 percent of all State and
local revenue. The grant-in-aid pro-
grams have tripled in the last 10 years
and now are projected to go up by 1975
to somewhere in the neighborhood of
$50 billion, which would be more than
double what they are today.

These requirements create an em-
phasis upon efficient analytical methods
for estimating future costs and benefits.
They also increase the need for ade-
quate information to support analyses
and feasible alternative objectives and
programs for their accomplishment.
Better information is needed for the
specific needs of our society. Better in-
formation is needed concerning costs,
results, and efficiency of programs that
are already in existence.

Now the nature of PPB requires cer-
tain organizational and procedural
definitions since, to be effective in the

decisionmaking process, the alter-
natives must be presented to the central
decisionmakers and must be relatable
to current problems. This entails, in ad-
dition to analysis, a multiyear projec-
tion into the future that can be related
to the categories contained in the bud-
get. The organization of the process in
the executive branch must be such that
the top decisionmakers are offered an
opportunity to participate in an evalua-
tion of alternatives rather than only an
opportunity to pass judgment on
whether a specific course of action for-
mulated at a lower level should be
undertaken.

As our Government has responded
over the years to the demands of in-
creasingly complex problems of the Na-
tion, it has become more and more dif-
ficult for decisionmakers at the top to
visualize the full implications of alter-
native courses of action. Over a period
of several years, various techniques
have been developed in response to the
need for improved information that can
be used by decisionmakers to make
judgments on alternatives. We can ex-
pect, I believe, experimentation and re-
search to develop techniques and hope-
fully more useful information.

PPB Not Totally New

As you are aware, PPB, in the minds
of some, acquired the image of being
something totally new in concept. The
President’s initial memorandum (to
which I referred) stated, quite cor-
recily, that the PPB approach to
evaluation of alternatives was old. PPB
may for the first time identify those
techniques as a “system” and give them
a special name. But if you will examine
into history, you will find even that the
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term is not new. Prof. Frederic C.
Mosher of the University of Virginia
wrote a book back in 1953 called
“Plans, Programs, and Budgets” in
which he outlined the needs for a dif-
ferent type of budget system for the
Department of the Army.

In summary, therefore, the planning,
programming, budgeting system is an
effort to establish, on a Government-
wide basis, a common approach and
procedure for:

1. Establishing long range planning
in terms of Federal objectives and
goals as defined by the Congress
or the President.

2. Finding a procedure for identify-
ing the most advantageous pro-
grams to fulfill these objectives on
a basis of an analysis of costs
and benefits of alternatives.

3. Translating programs into budg-
etary and legislative proposals in
longer term projections.

Many people would prefer the sim-
pler term of “program budgeting.”
Charles Hitch, now president of the
University of California, is widely
credited with having placed planning.
programming, budgeting into effect in
the Department of Defense. I think he
also shares this view that it would be
much better to simply describe this as
“program budgeting” in order to em-
phasize program analysis but recogniz-
ing that all three elements are included.

“Program budgeting” means long
term planning—looking at the budget
not in terms of a single fiscal year but
in terms of a multiple of years, includ-
ing three things: the growth of costs
and the trends involved; the selection of
an adequate number of alternatives so

that you are not looking simply at a
proposition that may emerge out of one
bureau or department; and, program
oulputs.

In other words, program budgeting
means translating broad objectives into
programs and programs into outputs
that you can define. Related to all this,
of course, is the question of definition
of programs which may have the same
objectives but which cut across depart-
mental lines or lines of organizational
units within an agency or among agen-
cies of several departments. This is true
at the State and local level as well as at
the Federal level. You can go back in
history and find a great many of the
elements we are talking about. For ex-
ample, in the waler resources field—
flood control projects, recreational
projects, power projects—we have had
something the Federal Government
called cost-benefit studies going back
several decades, as far back as the
Rivers and Harbors Act of 1902. These
have emerged and have been refined
over a period of time. The Flood Con-
trol Act of 1936 was quite explicit that
flood control projects should be begun
only when estimated benefits were in
excess of costs.

Budget Preview Process

In the Federal Government, we have
had long term projections of budget
totals for many vears, going way back
before World War II. When the present
Secretary of Commerce, Maurice Stans,
left the Budget Bureau at the end of the
Eisenhower administration, he issued
what was properly regarded as a some-
what risky document presenting a 10-
vear projection of the budget based
upon possible “high” levels and a “low”
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level and an “intermediate or probable”
level of spending.

A budget preview process was begun
by the Bureau in 1946 as a preliminary
step in the preparation of the 1948 bud-
get. Its primary purpose then was to
develop and communicate to the major
agencies general policy guidance for the
preparation of their requests to be sub-
mitted in the fall. This purpose was
served, beginning in 1947, by “ceiling”
or “target” figures which were given to
the major agencies to give them mean-
ingful guidance as to the President’s
general budgetary objectives. As time
went on, this preview became more and
more a systematic procedure for pro-
gram planning and evaluation.

The preview was marked in 1961 by
the formal adoption of a two-stage
process for the preparation of the 1963
budget, comprising a longer range for-
ward look at the budget prospects in the
spring and the usual preparation of the
budget in the fall. The Budget Direc-
tor’s letters setting forth this plan to the
major agencies expressed the intention
of making the spring budget preview
period a time of useful joint examina-
tion of goals and objectives, and of
major policy questions, rather than a
time of negotiation of detailed budget
figures.

The movement in this direction con-
tinued steadily. In 1964 Federal agen-
cies were first asked to submit program
plans, as such, related to their financial
plans, to indicate the relative priorities
of programs, and to examine in depth
certain program issues that had been
identified as a result of joint discus-
sions. By the spring of 1965, the pre-
view for the 1967 budget had taken on

essentially the elements that we now
associate with PPB.

Much has been done in the develop-
ment and refinement of functional clas-
sification of the budget as well. The
functional classification that vou sec
now in the Federal budget is a product
of many years of evolution and devel-
opment. We have also had a great deal
of history on what has been properly
called performance or cost base bud-
geting. This goes back to the Budget
and Accounting Procedures Act of
1950. Both Hoover Commissions em-
phasized that the budget should be
oriented to an output basis so as to
emphasize program results rather than
inputs such as travel or salaries, or
even organizational unit lines.

I think it can be said that PPB re-
flects an evolution—nothing magically
new in spite of the efforts by some
people to give it such a label. I think
that it might be worth a bit of discus-
sion on what I consider to be some of
the limitations of the whole process be-
cause there are real limitations upon the
budget process as a whole, of which
PPB is simply a part.

Most authorities on management
science would probably agree that the
processes of planning, programming,
and budgeting are desirable processes.
They are all interrelated processes.
They cannot, however, solve all of the
resource allocations problems that face
decisionmakers.

Limitations of Analysis

Some of you may recall that Senator
Jackson, who was chairman of the sub-
committee on National Security of the
Government Operations Committee of
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the Senate, held a series of hearings last
year growing out of his concern about
what he called the over-systematization
of analyses supporting the recommen-
dations coming out of the Pentagon.
One of the publications that emerged
out of those hearings was called Special-
ists and Generalists, a masterpiece of
quotations from history that bear upon
the whole subject of program formula-
tion and policy formulation,

What Senator Jackson was really
getting at was whether or not we hadn’t
overemphasized system analysis to the
point where we might lose sight of the
value of the judgments of experienced
people in the field. He was thinking
particularly about the Department of
Defense in terms of the judgment of
militarily experienced people in the
Department.

One quotation that Senator Jackson
dug up in this little report, which I
particularly like, was called “Quantify-
ing the Unquantifiable?” This is a let-
ter from Charles Babbage to Alfred
Lord Tennyson, written in 1850; Sena-
tor Jackson says that “although Bab-
bage never strayed very long from his
calculating machines, his tremendous
scientific curiosity led him into many
byways——some stemming directly from
the main line of his machines, and some
that were far afield.” Babbage extended
his demand f{or statistical accuracy to
poetry and it is said that he sent the
following letter to Alfred Lord Tenny-
son about a couplet in a poem called
“The Vision of Sin.” The letter was as
follows:

“Every minute dies a man, / Every minute
one is born™: I need hardly point out to you

that this calculation would tend to keep the
sum total of the world’s population in a state

of perpetual equipoise, whereas it is a well-
known fact that the said sum total is com-
stantly on the increase. I would therefore
take the liberty of suggesting that in the next
edition of your excellent poem the erroneous
calculation to which I refer should be cor-
rected as follows: “Every moment dies a
man/And one and a sixteenth is born.” I
may add that the exact figures are 1.167, but
something must, of course, be conceded to
the laws of metre.

This is a very wonderful little publi-
cation because it is full of historical
references back to Aristotle, Plato, and
Socrates. What Senator Jackson was
really driving at was the limitation of
any type of total analysis upon some
of the kinds of decisions that were made
in Government where quantification
may not be too meaningful,

Goals of Society Complex

I testified before Senator Jackson’s
committee at that time, and I was eriti-
cized by some of my friends and col-
leagues. One statement particularly that
I made caused concern. I said the goals
of our society cannot be simply stated.
If our goal was solely economic effi-
ciency, with all of its ramifications,
then perhaps some one system, such as
PPB, would guide us toward the wrong
ultimate objective. But we do not seek
one goal. Instead we have numerous
goals, such as security, progress, and
prosperity, freedom of choice, strength-
ening of the free enterprise system, and
many others. These goals cannot be ac-
complished in all cases and still be
consistent with the highest degree of
economic efficiency.

Priorities among our national goals
are not easily agreed upon. Decisions
must be established largely through the
operation of our political process. Al-
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though PPB can generate information
useful to this process, it is quite easy to
oversell the PPB contribution to the
determination of national priorities.

One of the most significant problems
in the planning and programming proc-
esses is that of measuring the contri-
bution which existing programs have
made toward achieving stated goals and
assessing the potential contribution of
alternative programs. Many times you
find yourself talking about alternatives
where you don’t have experience, and
you can’t have progress without expe-
rience.

The problem of defining criteria is
especially complex when we seek to
measure effectiveness of social pro-
grams. Measurement criteria must re-
flect directly goals or aims of a program
if the criteria are to allow reliable
measurement of effectiveness. However,
absolute agreement on goals and aims
is often lacking and the relative weight
to be given different specific objectives
ofien defies definition.

What criterion will permit us to
choose between saving one human life
and preventing a large number of cases
of blindness ? If we are choosing among
lives to save, what criterion tells us
which lives?

Cases in Program Evaluation

Perhaps I can make the problem more
concrete with an example from another
avea. This has to do with the U.S. In-
formation Agency, which is, of course,
designed to help achieve U.S. foreign
policy objectives by influencing public
attitudes in other nations. The develop-
ment of measure of effectiveness to eval-
uate progress toward this objective is

a problem that requires continuous an-
alysis because public attitudes change
irrespective of USIA efforts, and be-
cause the effectiveness of particular
media may not remain constant over a
period of time.

Although USIA has recognized the
desirability of determining the effec-
tiveness of particular media on public
attitudes, it has not been able to do
so in all cases. For this reason objec-
tives are stated in terms of exposures
of target groups to various media. In
other words, how many people have
received the signal from broadcasting?
Or how many copies of a pamphlet were
distributed? The relative effectiveness
of the media on attitudes—which is
the Agency’s ultimate objective—must
be at the present measured by subjec-
tive evaluations.

At one point in my career, I spent
5 years as head of an agency of the
National Security Council where we
were concerned primarily with trying
to interrelate our various U.S. pro-
grams overseas, particularly in terms
of trying to influence attitudes of other
people more favorably toward the free
world and particularly toward the
United States. One of the things that
we tried to do was to make a deter-
mination as to what level of program-
ming we should establish for broad-
casting behind the iron curtain. We had
our Armed Forces Network, our Radio
Liberty Program, our Radio Free
Europe Program, and so on. It was
almost impossible to measure our
broadcast effort in terms of quantifiable
results. We were forced to rely upon
the number of letters coming from
behind the iron curtain and interviews
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with people who had come from behind
the iron curtain into the free world.
How do you measure this sort of
thing?

Let me give you something a little
closer to home in terms of your own
direct interests and concerns. Take the
community action programs of the
Office of Economic Opportunity which,
by involving groups in the political
process, may bring about the strength-
ening of local governments followed by
institutional changes. A goal set by this
program was involvement of the dis-
advantaged into the political processes
at the local level. How do you measure
this?

Take the Peace Corps. It is not pos-
sible to describe the benefit of the
project in a country in terms of the
project’s contributions of the gross na-
tional product. But we operate the
Peace Corps because we have faith, or
a judgment, that this will produce de-
sirable results. Or take any area of re-
search—medical research or agricul-
tural research; it is very, very difficult
to measure the output here in any plan-
ning, programming, budgeting sense.

Another aspect of this problem is the
joining of program participation by
the Federal Government with other gov-
ernmental entities which makes it diffi-
cult to define all of a program’s impli-
cations and factors.

Take the area of public works and
economic development programs of the
Department of Commerce. Under these
programs several types of aid are avail-
able to both governmental and nongov-
ernmental entities to promote the eco-
nomic development of depressed areas.
In determining the way in which the
resources should be allocated, at what

level should the agency iry to make
the decision? There are redevelopment
areas, economic development districts
that contain two or more redevelopment
areas, economic development regions
that contain two or more districts, and
of course, the whole country, The Gov-
ernment does not finance total invest-
ment costs and in general does not par-
ticipate in operating and maintenance
costs. There can be several entities at
each level with which the Federal Gov-
ernment can deal. The role of the
Government is only to encourage, as-
sist in, and approve the planning at
each level—it cannot dictate what is to
be done.

No Substitute for Sound Judgment

But with all these imponderables,
responsible decisions have to be made
and so it is that budgeting must in the
final analysis, 1 think, remain a func-
tion of broad and sound judgment, not
solely an expression of dollar absolutes
resulting from the application of a
formula. We live in a dynamic society,
a pluralistic society. And this very
pluralism produces a contest of prior-
ities and values. Since we must deal
with relatively finite resources, we are
unlikely to produce the complete har-
mony of satisfaction that each planner
would like to expect of the PPB proc-
ess. It would be extraordinary, in fact,
if a dynamic society did not have ex-
pectations and estimations and goals
which surpassed its immediate re-
sources, | don’t think we should be
frustrated, therefore, when
these aspirations must be achieved in
an orderly way through a framework of
balance and in the perspective of our
total needs and problems.

unduly
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In a directed or dictatorial society,
there would probably be less concern
about determining priorities. But in an
open society, this matter of priorities is
the very essence of budgeting.

This is why budgeting is probably the
single most important device that we
have yet developed in public adminis-
tration for assessing priorities and as-
suring that priorities are carried out in
the most economical and effective way.

Perhaps what I am really trying to
say is that there is no assured way to
bring the decisionmakers down to a
single right answer. If there are many
who want people who urge greater ex-
penditures for national security there
may be many others, just as dedicated,
who will say that the Government’s dol-
lars should go for school construction,
or for medical research, or for farm
subsidies, service pensions, for high-
ways, for housing, urban renewal,

10

space, science—you name it and I am
sure it is somewhere on a list.

The Basic Issue of Priorities

There is no way that you can develop
a system such as PPB, in my opinion,
that will resolve these basic issues of
priorities as among different broad pur-
poses of Government. But in terms of
specific programs and specific objec-
tives, the world of PPB can play an im-
portant role. How do you select proper
alternatives? How can you develop an
analysis which will project for you the
long term consequences of those alter-
natives, in terms of achieving the great-
est output? I think that whether we con-
tinue to call it PPB, program budget-
ing, or what have you, this basic type of
analysis is good within the framework
of determining alternative ways of at-
taining national goals. That’s reaily
about where I come out on it.



The Tangled Purse Strings

By Marvin Colbs
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This article presents the case for basic changes in the
present system used to provide funds to finance Federal
programs. It suggests that the Federal establishment shift
from a June 30 fiscal-year cycle to a calendar-year cyele
and that extensive use be made of biennial instead of
annual appropriations for most agencies, in order to
achieve a more orderly appropriation process and facili-
tate preparation and review of budgets and programs.

The Constitution of the United States
delegates control of the Federal purse
to the legislative branch of the Govern-
ment. In recent years, however, there
have been complaints that the purse
strings have become tangled, that the
congressional system for making funds
available to finance Government pro-
grams has not kept pace with the greatly
increasing scope, complexity, and cost
of Government activities.

Congress’ difficulties in dealing effec-
tively with complex authorization and
appropriations bills have been the sub-
ject of considerable discussion recent-
ly, primarily in the Defense area. The
concerns have centered primarily
around the lack of information and of
adequate analytical capability available
to the Congress to assist it in evaluating

the executive budget and proposed pro-
grams. Less emphasis has been placed
on another manifestation of the need
for modernization of congressional pro-
cedures, one which has direct impact
on the ability of agencies and depart-
ments to conduct their affairs in an
orderly fashion—the extensive delays
experienced in the enactment of major
appropriation bills.

Delay in Passage of
Appropriation Bills

It has become a rarity for the major
appropriation bills (as well as many of
the minor ones) to be passed in time
for the funds to be available by the
beginning of the fiscal year, on July 1.
To provide sufficient operating funds
for the agencies in the interim, Con-

Mr. Colbs is an assistant director on the supply management staff of the Defense
Division. He has been with the General Aceounting Office since 1955 and has had
experience in bhoth Washington and the field. He holds a bachelor’s degree in
accounting from Temple University and a master’s degree in international affairs
from George Washington University. He is a CPA (Pennsylvania) and a 1969
graduate of the National War College. This article is based on a portion of a broader
paper on the appropriation process prepared by Mr. Colbs during his study at the

National War College.
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gress has followed the practice of adopt-
ing resolutions  which
permit the agencies to expend funds at
the same relative rate as during the
previous fiscal year until such time as
the appropriation bill itself is finally
passed.

Alihough these continuing resolu-
tions prevent complete stoppage of

continuing

agency operations, the delays in passing
the actual appropriation bills have a
significant impact on the operation of
the executive agencies. The delays cre-
ate considerable uncertainty as to the
level of funding that can be anticipated
in support of programs. Initiation of
new programs frequently must be de-
ferred. Also, steps must be taken to
closely conirol rates of expenditure at
all levels to avoid using a dispropor-
tionate share of the funds by the time
the appropriation bill is passed. These
stringent fund controls result in sub-
stantial additional administrative costs.

Presented below is a tabulation show-
ing for the last 10 years the dates on
which three major appropriation bills
have been passed. These three appropri-

Date of Final Approval of

tion bills cover Defense Depariment,
State Department and related agencies,
and foreign assistance and related agen-
cies. Each year the President’s budget
was presented to the Congress in mid-
January. As can be seen from the tabu-
lation, in only one of the last 6 years
has the Defense appropriation been
passed before the end of September—
after one-fourth of the fiscal year had
already passed. Even greater delays
have been experienced with respect to
the appropriations for the other
agencies.

Increased Volume of
Authorizing Legislation

One factor contributing to the delay
in passage of major appropriation bills
in recent vears has been the ever-ex-
panding volume of programs for which
prior authorizing legislation is required
before appropriations can be con-
sidered. In recent years, for example, in
the area of Defense appropriations, the
requirement has been imposed for sepa-
rate authorization for the procurement
of aireraft and missiles, whereas such

Major Appropriation Bills

State Department Foreign Assistance

Defense and related and related
agencies agencies
1959.. . . Aug. 22,1958 June 30,1958 Aug. 28,1958
1960. . . .. Aug. 18,1959 July 13,1959 Sept. 28,1959
1961 . July 7,1960 Aug. 31,1960 Sept. 2,1960
1962. Aug. 17,1961 Sept. 21,1961 Sept. 30,1961
1963 . . .. Aug. 9,1962 Oct. 18,1962 Oct. 23,1962
1964.. . .. Oct. 17,1963 Dec. 30,1963 Jan. 6,1964
1965. Aug. 19,1964 Aug. 31,1964 Qect. 17,1964
1966. . . Sept. 29,1965 Sept. 2,1065 Oct. 20,1965
1967. Oct. 15,1966 Nov. 8,1966 Oct. 15,1966
1968.. .. Sept. 29,1967 Nov. 8,1967 Jan. 2, 1968
1969. . . Oct. 17,1968 Aug. 9,1968 Oct. 17,1968

12



was not necessary before. Representa-
tive George Mahon of Texas, chairman,
House Appropriations Committee,
pointed out in 1965 that such author-
izations had increased to the point
where they involved programs and
agencies representing half the total an-
nual appropriation bills and that this
added to the floor load and delayed the
appropriations.

This trend has been the result of
growing concern by members not on the
Appropriations Commiitees that only
those committees were in a position to
exert any meaningful influence on
major Defense programs. Thus, requir-
ing prior authorizations on selected seg-
ments of the appropriations gives mem-
bers of other interested committees
an opportunity to apply their judgment
and influence to major policy questions
regarding the siructure of the armed
services.

This increase in the volume of ap-
propriations requiring prior authoriz-
ing legislation has had a particular
effect on top agency officials in the ex-
ecutive branch. More and more time
of these busy execulives must be spent
in repetitively presenting programs and
justifying budget requests to congres-
sional committees. Some of these ex-
ecutives appear before as many as four
different committees and give, for the
most part, the same testimony to each.

For example, as a minimum, the Sec-
retary of Defense must appear before
the Armed Services Commiitees and the
Appropriations Committees of both the
House and Senate. The Secretary of
State meets with a similar situation
with respect to the Senate Foreign Re-
lations Committee and the House For-
eign Affairs Committee. Estimates have

13

TANGLED PURSE STRINGS

been made that some of the top execu-
tives of major departments spend as
much as one-third of their time on
Capitol Hill.

Numerous suggestions have been
made for more joint meetings of perti-
nent committees to avoid these undue
demands on the time of top executives.

Impact of Delayed Appropriations
on Executive Agencies

The problem of delays in enacting
appropriations was commented upon
very candidly by Representative Morris
K. Udall of Arizona in testimony be-
fore the Joint Committee on the Organi-
zation of the Congress, 89th Congress,
first session. He submitted the follow-
ing comments on the appropriation
process as part of his testimony.

Appropriations process is stalemated.—A
legislature can operate successfully without
passing new laws or repealing old ones. But
its one essential function is to pass proper
appropriation bills for the operation of Gov-
ernment departments. In 1963, the President
presented his budget in January for the fiscal
vear beginning in July. July came and went
and by December—five-tweliths of the way
through the fiscal year—only 5 of the 13
major money bills had been passed. By this
time department heads were preparing their
new 1964-65 budgets for submission to Con-
gress in January. They didn’t know what
their current budgets were. If one expects a
reasonably eflicient government, this is an
intolerable situation.

Again, I am not quarreling with any deci-
sion Congress finallv makes. Foreign aid
should be either $1 billion, $2 billion, or
nothing. The Federal Aviation Agency may
need either $100 million or $800 million. My
point is that the administrator of a public
agency—just like his counterpart in private
industry—ought to know what his budget is
before his fiscal year begins,

It is not possible to precisely measure
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the impact on Government operations
from the practices currently followed in
the Congress for handling the appro-
priations. Nevertheless, as Mr. Udall
indicated, the adverse effects on effi-
ciency can be substantial.

Delays in approval of the appropria-
tions create considerable uncertainty
as to the level of funding that can be
anticipated in support of ongoing and
previously proposed new programs.
This makes planning for subsequent
periods quite difficult. During much of
the year agencies are actively engaged
in various phases of at least three dif-
ferent budget programs at the same
time. In the spring they are in the proc-
ess of (1) justifying the budget for the
next fiscal year to the Congress, (2)
operating under the appropriations for
the current year, and (3) starting the
projection and preparation of the
budget for the fiscal year after next,
which must be ready for the Bureau of
the Budget (BOB) in September. The
first 6 months of the fiscal year can be
particularly difficult in that programs
for the next fiscal year must be finalized
and defended to BOB at a time when
the appropriations for the current year
have not been passed. Furthermore,
during this period great care must be
exercised in managing funds under the
continuing resolutions to avoid over-
commitment and at the same time en-
sure effective agency operations.

In the event that the Congress dras-
tically cuts the amounts requested by
the executive branch, even greater prob-
lems arise. For example, in 1964 the
bill appropriating foreign aid funds was
not signed into law until 6 months of
the fiscal year had already passed. Fur-
thermore, the Congress provided only
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66 percent of the money that had been
requested 9 months earlier. Even op-
ponents of all foreign aid were dis-
turbed when the Secretary of Defense,
in blunt terms, described the “absolute
chaos” created in military aid programs
by the fund reductions voted by the
Congress and retroactively applied to
the beginning of the fiscal year.

Perhaps the most difficult problems
arising in the Defense area irom de-
layed appropriations are experienced
with respect to construction programs,
because proposed new projects are in-
volved. The continuing resolutions per-
mit ongoing programs and day-to-day
operations to continue (although with
some difficulty, as described later).
However, starts on new projects must
be deferred until funds are appropri-
ated. In the construction program
where line-item approval of the Con-
gress is required, this is especially
confining.

For example, planning and estimat-
ing for new construction projects must
be performed well in advance of the
budget submission and some provision
must be made for foreseen changes
{usually increases) in the construction
cost index before the project is to be
started. If additional delay is experi-
enced in approval of the funds for the
project, the continually rising cost in-
dexes may significantly alter the cost
of the project to the point that, when
the funds are finally made available,
the agency cannot afford the project.
Also, it has been found that, faced with
prolracted timeframes for approval of
projects and the resultant uncerfainty,
suitable contractors tend to apply their
resources and capabilities elsewhere



and may no longer be available when
funds are finally approved.

Similar problems with respect to new
projects are experienced in the area
of research and development. Also, re-
programming of funds, which has
greatly increased in frequency and
volume in recent years, is complicated
by delayed appropriations. Significant
reprogramming actions, on which prior
congressional approval is required,
cannot be proposed to the Congress
until the original appropriation has
been approved.

During the early months of the fiscal
year when the appropriation bills have
not been passed, the uncertainty as to
funding levels requires the exercise of
close fund conirols to avoid commit-
ment of funds at too rapid a rate and to
preclude situations later in the year
wherein important, urgent require-
ments cannot be funded. Thus, admin-
istrators at various levels tend to hold
back in the allocation of funds to lower
levels, and managers tend to be more
conservative in incurring obligations.

The effects of this type of operating
environment were described in a report
to the Congress by the Comptroller
General of the United States.r The
report described conditions during a
period of considerable uncertainty
within the Department of Defense
(DOD) as to the funds that would
eventually be available to support the
requirements of the military services.
During this period DOD imposed close
funds controls and released {funds to
the services on a piecemeal basis, The

1 Need for Improvement in Funding Practices Affect-
ing Spare Parts Procurements (B-1614301, Aug. 27,

1968) .
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incremental receipt of funds at spare
parts procurement centers created man-
agement difficulties. Specific difficulties
cited in the report were:

—Spare parts could not be purchased
in larger, more economical quan-
tities,

—Prices were increased by contrac-
tors because of delays in placing
orders,

—The administrative costs of pro-
curement were increased because
of the additional paperwork, and

—The purchase of supplies on a
piecemeal basis increased the like-
lihood of parts shortages which
could adversely affect the opera-
tional readiness of aircraft.

The report contained specific examples
of the increased procurement and ad-
ministrative costs incurred.

Possible Corrective Measures

Former Congressman Robert P. Grif-
fin of Michigan (now Senator) has re-
marked that many of the suggestions
{for reform in the Congress would not
be needed if Congress would adhere to
its own rules already in effect. For ex-
ample, the Legislative Reorganization
Act of 1916 provided that generally the
two Houses of Congress should adjourn
no later than the last day of July of
each year. The Congressman was allud-
ing to the fact that, if this could be
done, the problem of extensive delays
in appropriation bills, and the adverse
effects related thereto, would not exist.

However, since that provision was
put into law in 1916, the Congress has
not succeeded once in adjourning by
that date. Previously, it had succeeded
in doing so on occasion.
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In view of the growing complexity of
Government programs, and both na-
tional and international affairs, it does
not seem reasonable to expect the busi-
ness of the Federal establishment to be
dealt with on a part-time basis, that is,
with a 6- or 7-month session. It seems
inevitable that Congress will be obliged
to remain active, if not actually in ses-
sion, for almost the entire year. This
seems to be borne out by the adjourn-
ment trend in recent years.

Therefore, some other measures will
be required if appropriations are to
be passed in suflicient time to ensure
smooth operalion of the agencies and
to permit orderly planning and projec-
tion of budgets and programs for sub-
sequent periods.

One possibility would be to amend
congressional rules to provide that any
appropriation bill not passed by a cer-
tain date would automatically be in
effect. Although this would put consid-
erable pressure on the Legislative and
Appropriations Committees to finish
their work early, its prospects for adop-
tion would appear to be slim, since
the members would not be apt to im-
pose a limitation on themselves that
would tend to limit their influence in
the budget.

For some years Senator Warren E.
Magnuson of Washington introduced a
bill {cosponsored by Senator Joseph S.
Clark of Pennsylvania) to split each
session of Congress into two parts. The
first, running about 7 months, through
July, would deal entirely with legisla-
tive matters, with priority on messages
from the President. The second would
deal solely with fiscal matters and
would be tailored to allow for election
year activity. The Ways and Means,
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Finance, and Appropriations Commit-
tees would proceed with hearings and
mark-up of the bills during the first ses-
sion so that they could be ready for
the floor during the second session. Im-
plicit in this concept is a change from
a fiscal-year to a calendar-year basis
for the Federal Government.

This proposal has had considerable
support over the years but has not
been adopted. Although the bill was
proposed and supported by several wit-
nesses, the Joint Commitiee on the
Organization of the Congress did not
see fit to include the proposal as a rec-
ommendation in its report in July 1966.
Instead the commiitee recommended
that committee and floor sessions be
scheduled on a 5-day week so that the
business of the session might be com-
pleted by July 31 in normal circum-
stances (i.e.,, when there was no na-
tional emergency). The committee
recognized that this might be difficult
to accomplish, however, and provided
for extending the sessions if necessary.

Change to Calendar Year for
Federal Government

One solution to the problem of appro-
priation bills not being completed until
some time after the fiscal vear has
started would be to change from a fis-
cal-year to a calendar-year basis of
budgeting in the Federal establishment.
Although the ever-expanding business
of the Government seems to require
longer sessions of the Congress, there is
strong motivation for completion of its
work by November or early December
{earlier in election years). Thus, if the
calendar-year basis were adopled, pas-
sage of the appropriation bills would be
almost ensured before the beginning



of the budget year in January. If, in
addition, the submission date for the
President’s budget were slipped from
January o mid-March, a period would
be provided for making any adjust-
ments in the new budget necessitated by
congressional decisions on the budget
just passed. It seems that these two
changes could result in a more smoothly
phased appropriation process for both
the Congress and the executive branch.
The Comptroller General recently com-
mented favorably on a proposed bill
(H.R. 12330, 91st Cong.) which would
effect such a change. He stated that the
advantages to be gained argue strongly
for a change in the Government’s fis-
cal year.”

Opposition to such a change has been
expressed on the basis that it would ex-
tend by 6 months the already too long
projection period for planning budgets
and programs. However, this disadvan-
tage would have to be balanced against
the smoother operation and other ad-
vantages that would accrue as a result
of being able to plan fuiure budgets
with full knowledge of current funding
available. With respect to some of the
problems that would be created, the
Comptroller General expressed the
opinion that they would not be wholly
insolvable and appear to be relatively
minor in relation to the overall ben-
efits.?

Another proposal with much poten-
tial for achieving a more orderly and
effective appropriation process is the
suggestion that appropriations be made
for 2-year rather than annual periods.

2 Letter to The Honorable William L. Dawson, chair-
man, Committee on Gosernment Operations, House of
Representatives (B-153121, Aug. 21, 1969).

372-595—70——2
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The following advantages have been at-
tributed to such a procedure:

—It would enable the executive agen-
cies to plan and carry out their
programs more effectively and
would avoid the problems inherent
in preparing and defending a
budget for a subsequent year while
the current year’s budget had not
been approved.

—It would greatly facilitate more
effective allocation of time by the
Congress and its Members. More
time would be available for re-
view and oversight functions and
evaluation of proposed programs.

—It would considerably reduce the

effort of

agency officials to present and de-

time and required

fend their programs.

—It would lead to alternating long
and short sessions of Congress, the
short legislative session in the sec-
ond year giving Congressmen time
for important work in their home
districts and for the biennial cam-
paigns and elections.

The principal objection to this pro-
posal has been that there is too much
uncertainty involved in projecting ex-
penditures that far into the future when
the budget is being prepared, which
would lead to a large volume of supple-
mental requests in the second year.
This would tend to counteract the
advantages.

Proponents of the change, however,
refer to the fact that numerous supple-
mental requests occur under the present
annual system and that a strong con-
gressional stand on supplementals, to-
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gether with better administration and
allocation procedures in the executive
branch, could satisfactorily control the
volume of supplemental requests.

Doubtless there are certain Govern-
ment programs which, because they are
so sensitive to change and need to be
flexible in response to rapidly changing
world conditions, would likely require
congressional consideration more often
than once in 2 years. It is not intended
that more frequent attention in such
cases be ruled out. On the other hand,
there are numerous agencies with rela-
tively stable programs and with fairly
standard justifications that are pre-
sented each year. It seems that con-
siderable effort and time could be saved
if these appropriations, at least, could
be handled biennially. This approach
also seems particularly worthwhile in
the case of agencies whose operations
consist mainly of individual projects
that run over a period of several years.
The Agency for International Develop-
ment is an example of such a program.
Appropriations every 2 years would
greatly facilitate the smooth operation
of that agency’s projects and remove
much of the uncertainty and resultant
peaks and valleys of activity that result
from’the current annual consideration
of its program.
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Conclusion

The problems of Government have
become so broad and complex that it
may not be feasible to expect Congress
to deal effectively with them on a 7-
month basis. Recent trends seem to
indicate that something closer to a 10-
or 11-month session may be necessary.
With this in mind, it seems that more
basic changes are required to create a
more smoothly phased appropriation
process that is realistically aligned to
the actual operating pattern of the Con-
gress. Senator Mansfield of Montana
made this point most clearly when he
commented, “Perhaps it is the persist-
ence of the illusion of a 7-month Con-
gress in a 12-month nation which is at
the root of the difficulty and with this
illusion, the incongruity of a June 30
fiscal closing in a December 31 govern-
ment and nation.” *

A shift from a fiscal-year cycle to a
calendar-vear cycle for the Federal es-
tablishment and extensive use of bien-
nial appropriations for most agencies
and departments appear to be two
changes with much potential for accom-
plishing a more orderly appropriation
process and thereby helping to untangle
the Federal purse strings.

3 U.S. Congress, Joint Committee on the Organization
of the Congress, Organization of Congress, Hearings

Before the Joint Committee Pursuant to S. Con. Res. 2,
89th Cong., 1st sess., 1965, p. 1655.



A New Form of Technical Assistance

to Ethiopia
By John P. Competello

7457

In this article, the author describes the role of the
Auditor General of Ethiopia and outlines the plan of
technical assistance to be given by the Agency for Inter-

national Development.

The Agency for International Devel-
opment (AID) is planning to provide
technical assistance to Ethiopia in a
form that may well be the forerunner
of similar assistance to other develop-
ing couniries. Ethiopia’s low gross na-
tional product of only about $63 per
capita, about 50 percent of the Africa
average, makes it essential that the
limited funds available be used as ef-
fectively as possible, to promote eco-
nomic and social development.

One way that AID is trying to gain
a greater impact from its country
program is by technical assistance to
improve financial management and ad-
ministration in the Ethiopian Govern-
ment, including budgeting, auditing,
governmental accounting, and purchas-
ing and supply management. Although
AID has provided technical assistance
for financial management to other coun-
iries in the past, a unique feature of

AID’s plan in Ethiopia is to assist in the
audit function of government.

Ethiopian Government’s Role
in Economic and Social
Development

The Imperial Ethiopian Government
is the dominant factor in the economic
and social development of the country.
Foreign private investment is low,
amounting to only $4 million in 1967.
About 90 percent of Ethiopia’s people
work in the agriculture sector of the
economy, which accounted for about
60 percent of Ethiopia’s gross domestic
product of $1.3 billion in 1968. Gov-
ernment expenditures amount to about
15 percent of the gross domestic
product.

Besides the various Government min-
istries and agencies, the Imperial Ethi-
opian Government plays a significant

Mr. Competello is a supervisory auditor in the European Branch of the International
Division, where he has been assigned since September 1966. Prior to his European
service, Mr. Competello was assigned to the Denver Regional Office from the time
of his GAO appointment in June 1962, He holds a B.S. degree from Brooklyn
College and an LL.B. degree from La Salle Extension University. Mr. Competello is a
CPA (Colorado) and is a member of the American Institute of Certified Public

Accountants.
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role in the private, commercial sector
of the economy. The Government has
created some 30 chartered public
agencies, such as the Ethiopian Light
and Power Authority and the Tobacco
monopoly, and it has established about
30 share companies, such as the Ethi-
opian Air Lines and the Ethiopian In-
vestment Corporation. The Govern-
ment-chartered agencies receive vary-
ing degrees of financial support from
the Ethiopian Government, and the
Government owns 51 percent or more
of the share companies organized
under Ethiopia’s commercial code.

Under these conditions in Ethiopia.
economic development is heavily de-
pendent on the Government’s ability to
expand and improve the efficiency of its
own commercial enlerprise, as well as
to foster the growth of private economic
enterprises. The improvement of gov-
ernmental financial management is
considered an important element in at-
taining this goal. Upgrading the scope
and quality of Government auditing is
recognized by the Imperial Ethiopian
Government and by major foreign as-
sistance contributors as an integral part
of a financial management improve-
ment program.

Prior to 1958 there was an almost
complete centralization of financial ad-
ministration, i.e., budget preparation
and execution, accounting, treasury
management, and auditing, within the
Ministry of Finance. Changes since
then have produced a measure of
decentralization, the operating minis-
tries and agencies now sharing financial
management responsibility with the
three key central agencies—the Minis-
try of Finance, the Planning Commis-
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sion in the Prime Minister’s Office, and
the Department of Auditor General.

The Department of
Auditor General

The Department of Auditor General
was established in 1959 by a proclama-
tion of His Imperial Majesty, Haile
Selassie I, of Ethiopia. The Department
is independent of all ministries, depart-
ments, and agencies of the Imperial
Ethiopian Government. An Auditor
General, appointed by His Imperial
Majesty, is the head of the Department
and serves for a term of office at the
pleasure of the Emperor. The Auditor
General reports to both the Emperor
and the Parliament on the audits of
Government accounts.

The Auditor General is charged with
the responsibility of establishing a sys-
tem of audit designed to provide full
disclosure of the results of the financial
operations of the Government, and io
obtain the financial information neces-
sary for the management of the Gov-
erment, and with the exercise of effec-
tive control over Government income,
expenditures, funds, property, and
other assets.

The Auditor General also has the re-
sponsibilily to audit all Government ac-
counts, including the accounts of the
Government-chartered agencies and the
share companies. Some of the major
Government-chartered agencies and
share companies engage public ac-
counting firms for annual audits of the
accounts; the Auditor General can use
the results of these audits in fulfilling
his audit responsibilities.

Legislative problems which currently
face the Department of Auditor Gen-
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eral include the requirement that audits
of all Government accounts be com-
pleted not later than 7 months after the
close of the fiscal year and include a
statute of limitations that generally pre-
cludes audits of records of a Govern-
ment activity after a lapse of 2 years.
The Auditor General is attempting to
remove, by legislation, the 2-year
statute of limitations and hopes, with
the increase in qualified staff, to be bet-
ter able to meet requirements for re-
porting to both the Emperor and the
Parliament, on the audits of Govern-
ment accounts.

Even though the Department of Au-
ditor General was established 10 years
ago, until recently the major emphasis
of the audit program was directed to
determining the legality of each trans-
action and the accuracy of its record-
ing. The present Auditor General, His
Excellency, Ato Asafa Demissie, took
office in early 1968 and has attempted
to reorganize the Depariment to be
more responsive to its responsibilities
by evaluating program effectiveness and
by redirecting audiis to produce useful
information for financial planning and
other management purposes.

The task of the Auditor General is

made more difficult because, even
though most major ministries or de-
partments have their own group of in-
spectors, there is no internal audit
within the Government. The Auditor
General plans to assist in the establish-
ment of internal auditing; however, the
recruitment of competent staff is a
major problem.

One of the most pressing needs of the
Department itself is for qualified per-

sonnel. Prior to HE Ato Asafa Demis-
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sie’s taking office, there were 43 audi-
tors, of which only four held college
degrees and four others had specialized
training at the commercial school for
business. As of July 1969, there were 91
auditors, more than double the number
only 18 months prior. More important,
however, is that the staff has become
more professional. The number of col-
lege-trained auditors increased to 10
and the commercial school graduates
numbered 57. In addition, the Depart-
ment has branched out and has re-
cruited a small number of college-
trained specialists in economics, public
administration, management, and law.
Even this number, however, is seen
as inadequate for the large task of
annually auditing the operations of
Government envisioned in the Em-
peror’s proclamation.

Future staff increases will depend
not only on the geographic area to be
covered, i.e., whether fieldwork could
be performed by visits from a central
headquarters or whether field offices
should be established in certain areas,
but also on the ability of the Depart-
ment to train present and future staff.
The sources for qualified auditors and
other professional people for the De-
partment of Auditor General are the
College of Business at the Haile Selassie
I University and the Commercial
School of Addis Ababa, capital of
Ethiopia. The private sector is also
seen as an important source for experi-
enced and qualified personnel.

Public Accounting in Ethiopia

At the present time there are only 11
public accountants in Ethiopia, most of
them licensed by an Ethiopian ministry,
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either as a firm or as a professional
organization. There is no specific re-
quirement for licensing. The Auditor
General is siriving for the authority to
license the public accountants who audit
Government-chartered and share com-
panies, wherein the Government has
financial interests. This means practi-
cally all the public accountants now
practicing in Ethiopia. The Auditor
General would like to see such licensing
requirements include qualifications of
education, experience, and the passing
of an examination. In addition, the De-
partment is in the process of preparing
draft regulations governing, among
other things, the professional conduct
of public accountants.

Although salary ranges vary among
firms and, in part, depend on educa-
tional background and experience, a
qualified public accountant with over 5
years’ experience reportedly could earn
between $500 and $600 a month. How-
ever, earnings of contract employees
from other countries reportedly range
from $1,000 to $1,200, excluding fringe
benefits, a month.

The Auditor General and
the GAO

General Accounting Office represent-
atives have met with the Auditor Gen-
eral on several oceasions, both at GAO
headquarters in Washington, D.C., and
in Ethiopia. While in Washington, in
1968, the Auditor General met with the
former Assistant Comptroller General,
Frank H. Weitzel, and others, enjoying
an exchange of views which included a
comparison of the functions and re-
sponsibilities of the two Government
audit agencies.
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In March 1969, the Auditor General
had discussions with the GAO Euro-
pean Branch Director, Joseph P. Noz-
mile, and members of the GAO team
performing a review of U.S. aid pro-
grams in Ethiopia. The discussions in
Ethiopia centered on the GAO’s au-
thority, responsibility, and operaling
procedures, as well as the review of
U.S. aid programs in Ethiopia then
being performed by GAO.

AID Assistance
In 1968 AID financed a survey of

financial administration in the Imperial
Ethiopian Government, emphasis being
placed on the effectiveness of the Audi-
tor General and the Minisiry of Finance
in carrying out their auditing, account-
ing, and related responsibilities. In re-
gard to auditing, the survey report
pointed out that the type of basic ac-
counting system used in the Imperial
Ethiopian Government, characierized
by decentralization of expenditure con-
trol and a high proportion of cash
transactions, placed unusual demands
on the postaudit program. With such
an accounting system in use, it was
observed that the auditing program had
to be comprehensive and performed on
a current basis, as well as designed to
provide assistance in improvement of
financial records, procedures, and
reporting.

The report proposed a program of
work to improve the capability of the
Auditor General to fulfill his responsi-
bilities. The principal steps in the pro-
posed audit improvement program are
as follows:

1. Prepare a preliminary audit man-
ual applicable to the audit pro-
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gram for the regular ministries

and departments,

Formulate and conduct an inten-

sive in-service training program

for all audit personnel of the De-
partment of Auditor General.

. Conduct demonstration audits of
representative ministries and de-
partments to test the preliminary
audit manual and provide training
for the audit staff.

. On the basis of experience gained
in 3 above, prepare a final audit
manual.

. Analyze the special auditing re-
quiremenis of Government-char-
tered agencies and develop pro-
posed audit programs.

. Review the audit situation of share
companies which are more than
50-percent
and make recommendations neces-
sary to ensure protection of the
Government’s interest.

Government owned

AID planned to provide four advisors
by the end of 1969 to render this assist-
ance to the Auditor General. A special-
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ist has also been obtained by Ethiopia
through the International Monetary
Fund to work as a personal advisor to
the Auditor General. This specialist will
undertake a review of the legal basis
for auditing in the Ethiopian Govern-
ment and propose modifications to pro-
vide a better legal foundation for the
auditing program. The organization,
staffing, and administrative practices of
the Department of Auditor General will
also be analyzed.

According to the AID-financed sur-
vey report, the audit program developed
should provide, through postauditing,
for verification of the legality, accura-
¢y, and correctness of financial trans-
actions and the receipt, custody, invest-
ment, and disbursement of public funds.
Beyond this, it should include evalua-
tion of compliance with established ac-
counting procedures and disclosure of
ways in which internal controls and fi-
nancial records can be improved. The
audits should also measure the attain-
ment of agency and program objectives
in terms of the effective utilization of

funds.



Legal Considerations in Contracting

for Personal Services T T

By Edwin J. Monsma

This article is intended to provide guidelines for evaluat-
ing the relationship between the Government and the
employees of service-type contractors in connection with
possible violations of the civil service laws in contracts

for personal services.

During the past few years the policies
and practices of Government agencies
in the field of contracting for the per-
formance of personal services have
received the critical attention of the
General Accounting Office (GAO), the
Civil Service Commission (CSC), and
several committees of the Congress.!
Much of the GAO work in that regard
has been concerned with the compara-
tive cost of contractor v. in-house
performance. Such cost evaluations are
of prime importance when the pro-
curement of the services by the contract
involved is authorized by law. There
are, however, certain legal principles
under which the propriety of contracts
for services must be determined.

1 H. Rept. 188, 89th Cong., lst sess. (House Com-
mittee on Past Office and Civil Service); Hearings
before Senate Committee on Government Operations on
Government Policy and Practice with respect to Con-
tracts for Technical Services, 90th Cong., lst sess.;
Hearings before the House Committee on Government
Operations on Government Procurement and Contracting
on H.R. 474, 91st Cong., 1st sess., part 7.

CSC is responsible for the adminis-
tration and enforcement of the civil
service laws, rules and regulations, and
the pay provisions applicable to the
single largest group, General Schedule
(GS), of Federal employees. (5 U.S.C.
1104(a) (5); id. 1301: id. 1302; id.
3301; id. 3302; id. 5102; id. 5103; id.
5331.) Therefore, GAO has coordinated
its actions with CSC or consulted with
CSC prior to final actions taken by
GAO on service coniracts which ap-
peared to be in violation of such pro-
visions of law, rules, and regulations.
CSC has studied the legal aspects of this
problem and in opinions of its General
Counsel certain specific contracts and
the general rules of law applicable have
been discussed and applied. GAO is the
agency vested with enforcement powers
under its authority to disallow pay-
ments made pursuant to contracts which
have been found to be illegal. (See 5
Comp. Gen. 450.)

Mr. Monsma received a J.D. degree from the Law School, George Washington
University, in 1956. He has been employed as an attorney in the Office of the General
Counsel since 1958, and in 1967 he received a Meritorious Service Award.



CONTRACTING FOR PERSONAL SERVICES

Personal Services

Some confusion in the application
of the rules set by GAO and the prin-
ciples enunciated by CSC has resulted
from the fact that the term “personal
services’” has been given various mean-
ings and connotations.

The term “personal services” as used
in early decisions of the Comptroller
General included all services normally
performed by Government employees
and all services which could be per-
formed by incumbents of existing civil
service positions. It was held in those
decisions that Government agencies
were not authorized lo contract for the
performance of such services. It was
considered that those services should
not be performed by coniractors that
could not be held personally responsible
for failure or misfeasance in the per-
formance of such duties. The format
and operation of the contract, whether
on a job or end-product basis or
under conditions clearly suggesting an
employer-employee relationship, were
not stressed. (See 6 Comp. Gen. 140;
id. 364; id. 474. See also 32 Comp.
Gen. 427; Turei v. Delaney, 32 NE 2d
774 (New York, 1941).)

More recently it has been emphasized
that services normally performed by
Government personnel may be per-
formed under a proper contract with a
Government agency if that method of
procurement is shown to be more feas-
ible, more economical. or necessary to
the accomplishment of the agency’s
task. Inherent in this modification of
the prior strict rule was the require-
ment that the contract be so worded and
carried out in a manner so as not to be
tainted with an employer-employee re-
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lationship. (31 Comp. Gen. 372; id.
510; 33 id. 143; 44 id. 761.) Also in-
herent in that modification was the re-
striction that the services involved in
any contract were services which could
properly be delegated to non-Govern-
ment personnel.

The recent examinations of contracts
which have been performed by CSC
were concerned with the lack of legal
authority on the part of Government
agencies to secure personal services by
coniract with a firm in lieu of securing
such services under the provisions of
the civil service laws. Basically, the
position taken by CSC is that, if the
terms of the contract permit or require
detailed Government supervision over
the contractor’s employees or the man-
ner in which the services are performed
under the contract leads to the same
result, the contract must be questioned
on a legal basis. Contracts for serv-
ice which are in fact performed under
detailed Government supervision and
conirol have been referred to as con-
tracts which are “performed on a per-
sonal service basis” or more loosely as
“personal service” contracts.

The various uses of the term “per-
sonal services” have caused some mis-
understanding with regard to the legal
conclusions of GAO and CSC. It should
be clearly understood that the legality
of contracts for services which are to
be performed on a nonpersonal service
or independent coniractor basis has not
been questioned even though the serv-
ices involved may be performed by an
individual contractor himself or may be
services normally performed by Gov-
ernment employees. (See 43 Comp. Gen.
390; 28 id. 296; id. 50; 26 id. 442 id.
188.)
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Two aspects involved in the legal
examination of personal service con-
tracts are discussed herein: first, the
relationships created by contracts be-
tween the Government and individuals
performing the services required by
such contract and, second, the justifi-
cation for the rule that contracts which
result in an improper relationship be-
tween the Government and the individ-
uals performing the services required
are illegal.

The Government and
“Contractors’ Employees™

It has been assumed by many Gov-
ernment officials that any person work-
ing on a Government project under a
contract between a company and the
Government and paid by the contractor
is, for all purposes, the employee of the
contractor. Although that is normally
the case, the existence of a contract and
the terms thereof do not always con-
clusively determine the legal relation-
ship created between the individual per-
forming work required by the contract
and the parties to the contract. The law
relating to the master-servant or
employer-employee relationship must
be used to determine who is the em-
ployer. The “personal service” relation-
ship between the Government and
individuals performing services under a
contract which is created by the opera-
tion of certain Government contracts is
tantamount to the legal relationship of
master and servant, or of employer and
employee.

The factors which determine whether
the master-servant or emplo yer-
employee relationship exists have been
applied in determining whether a Gov-
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ernment contract creates a personal
service as distinguished from a non-
personal service relationship. Such
factors include (1) the degree of super-
vision and control exercised over the
individuals performing the service, (2)
the right to dismiss individuals from
performance of work required by the
contract, (3) the furnishing of ma-
terials, supplies, facilities, or clerical
or other assistance, (4) payment on a
time, as opposed to a job, basis, and
(5) the furnishing of a completed
product or service. (See 56 C.J.S. Mas-
ter and Servant § 3(2), 3(8).)

In the analysis of contracts which
have come to the attention of GAQ, the
primary test of whether the contract
calls for services to be performed on
a personal service basis is the degree
of supervision and control to be exer-
cised by Government personnel over
the details of the work which is per-
formed by contractor employees under
the contract. Corollary to that test is
the control exercised by the Govern-
ment in the selection of the individuals
to perform work under the contract
and the extent to which the Govern-
ment may require the dismissal of an
employee performing work under the
contract if he is not considered to be
satisfactory.

The investigation which resulted in
the correspondence printed in House
Report 188, Eighty-ninth Congress,
dated March 18, 1965 (the “Fuchu”
case), showed that the Government con-
tractors agreed to furnish personnel
with qualifications specified in the con-
tract. Those personnel were used by
the agency concerned to augment their
in-house capability. The obligations of
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the contractors were to furnish per-
sonnel while the work done by the
individuals furnished was assigned by
Government supervisors and performed
under the detailed direction of such
supervisors. Government personnel and
contractor personnel worked at the
same jobs, no distinction being made
between the two classes of personnel as
to work assignments or degree of super-
vision. Payments were made to the
contractors on the basis of time worked
by the personnel that the contractors
had furnished. Furthermore, the con-
tracts contained provisions which gave
the Government the right to require
that a contractor-furnished employee be
dismissed from further performance of
duties under the contract.

The contracts involved in 44 Comp.
Gen. 761 (June 1, 1965) were described

at page 762 as follows:

# # * Tn the case of prototype contracts
which you have furnished the contractor will
supply personnel to assist the Government
in the performance of Government functions
when made necessary by reason of a tempo-
rary requirement for doing work during peak-
load periods or by reason of emergency
conditions. The contracts provide that the
individuals supplied by the contractor will be
able to perform the type of work which is
the subject of the contracts—typing and
clerical services or telephone and teletype
operator services—in accordance with the
minimum standards set forth in the contracts
and that if an individual supplied does not
perform satisfactorily the contractor will
furnish another individual.

The operation of those proposed con-
tracts was described at page 763 as
follows:

* * % The clerical and typing contract
specifically provides for Government super-

vision and we do not have evidence indicating
that the work to be done under either contract
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can be properly performed or is performed
without detailed instructions and close super-
vision by Government personnel. We must
emphasize here that supervision over the
individuals performing the work required
under a contract remains in the hands of
Government personnel even if the contractor
provides an additional employee to act as
supervisor and relay instructions of Govern-
ment personnel to other contractor-furnished
personnel, and that the test of supervision by
Government personnel must be applied to a
contract as it operates even though its terms
do not call for supervision.

It would seem evident from the prototype
contracts furnished that they are contracts
under which the contractors’ prime contribu-
tion is to furnish people who are managed
and supervised by Government officials.

In both of those cases the contrac-
tors’ primary duties were to supply
specific types of personnel who were to
work for the Government as directed by
Government supervisors. No real dis-
tinction between the work performed by
contractor-furnished personnel and by
Government employees who were as-
signed the same type of work was evi-
dent. The relationship created between
contractor-furnished personnel and the
Government under those conditions was
tantamount to the employer-employee
relationship. Therefore, it was held that
the contracts were improper in that
they were to be performed on a per-
sonal service basis.

The opinion of the General Counsel,
CSC, in the “Goddard” case, issued
October 17, 1967, and supplemented
July 8, 1968, involved a more com-
plicated set of facts than those involved
in the “Fuchu” case or the decision 44
Comp. Gen. 761. The coniracts involved
in the “Goddard” case were coniracts
for technical assistance. Contractor re-

sponsibilities were not defined ex-
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plicitly in the contracts but were to be
assigned under task orders. CSC con-
cluded that many of the task orders
could not be performed by the con-
tractor without direct supervision and
control by Government employees over
contractor employees or supervision by
Government employees relayed through
a contractor supervisor who could not
supervise but merely passed on the di-
rections of Government personnel to
contractor employees. Because a sub-
stantial number of contractor em-
ployees worked under supervision of
the Government it was concluded that
the contracts should be terminated as
being in violation of the civil service
laws.

The criteria used by the CSC to de-
termine what positions should be filled
in accordance with Federal personnel
laws are (1) the incumbent performs
a Federal function, (2) the incumbent
is employed or appointed by a Federal
officer, and (3) the incumbent is under
the supervision and direction of a Fed-
eral officer. (See Stapleton v. Macy,
304 F. 2d 954 (CADC, 1952) ; 5 US.C.
2105(a).)

The first mentioned criterion recog-
nizes that a Federal employee must be
engaged in the performance of the work
of the Federal Government. The other
two criteria are for use in determin-
ing the existence of the employer-
employee relationship to the Federal
Government. Implicit in those criteria
is the fact that the existence of a Fed-
eral position is predicated not solely
upon the work which is to be done but
also upon the relationship of the Gov-
ernment to the individual performing
the work. Thus, services ordinarily
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may be performed for the Government
by contractors on a nonpersonal serv-
ice or independent coniractor basis
without regard to the civil service laws
or pay laws governing Federal em-
ployees, but the creation of a relation-
ship between an individual and the
Government which is tantamount to that
of employer-employee must be in ac-
cordance with the civil service laws
and the pay must be in accordance with
the Government pay system applicable
lo the job.

In most instances a Government
agency is in a position to determine
whether it will accomplish a certain task
by the use of a nonpersonal service
contract. If the agency decides to use
the contract method, however, it must
be willing and able to entrust the per-
formance of the required task to the
coniractor under the terms of the con-
tract and forego the exercise of detailed
control over contractor employees dur-
ing the performance of the contract.

It should be recognized that there
are certain functions of the Govern-
ment, such as those requiring personal
discretionary actions by the head of an
agency and others involving the making
rather than the implementation of Gov-
ernment policy, which may not properly
be performed other than “in-house.”
Broad guidelines in this area are con-
tained in Bureau of the Budget Circular
No. A—76; however, neither GAO nor,
to our knowledge, CSC has in recent
years purported to formulate rules as to
what functions may or may not be con-
tracted out. Each case must be viewed
on the basis of the particular facts and
law involved; and, if it is determined to
be a function which may properly be
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exercised only by persons who are re-
sponsible to the Government as officers
or employees, such function may not be
performed by a private firm under
contract.

Violation of the Civil Service Laws

and Government Compensation
Schedules

Agencies are not free to avoid the
civil service system and the pay sched-
ules applicable to Federal employees by
the simple expedient of making a con-
tract for the performance of the re-
quired service if the contract by its
terms or in its operation results in the
creation of a relationship tantamount
to that of employer-employee between
the individuals performing the services
and the Government. GAQ and CSC
have questioned and will continue to
question the legality of such contracts
under the requirements of the civil serv-
ice laws and Federal employee pay
provisions.

The Attorney General has held that
an individual employed to perform the
work of the United States must be hired
in accordance with the civil service laws
unless a specific exclusion of his posi-
tion is provided by statute, The absence
of a formal appointment and the non-
compliance with civil service laws can-
not be used as a means of excluding a
position from the civil service.

In 25 Op. Atty. Gen. 341 (1905), the
Attorney General held that assistant
engineers at the U.S. Military Academy
were to be appointed within the frame-
work of the civil service laws and that
appointments made by the Superin-
tendent of the Academy which did not
comply with those laws were invalid.
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Similarly, it was held in 26 Op. Atty.
Gen. 363 (1907), that deputy collectors
of Internal Revenue were to be em-
ployed only in accordance with the civil
service laws. (See also 26 Op. Aity.
Gen. 502 (1908) ; 27 id. 95 (1908) ; 37
id. 121 (1933).) In those cases the
Attorney General was concerned pri-
marily with statutory language neces-
sary to exclude an appointment made
by a Federal officer from the require-
ments of the civil service laws. The
general conclusion reached was that
statutory authority given an official to
appoint persons to fill specific positions
or to appoint personnel necessary to
accomplish a certain purpose did not
authorize such appointments to be made
outside the civil service laws,

Similarly, CSC and GAO have long
held that, in the absence of a specific
statutory exemption, all Federal agen-
cies are required to comply with the
civil service laws and fix the salary
rates of personnel in accordance with
the applicable pay schedule. (24 Comp.
Gen. 147, 149.) Also, in 44 Comp. Gen.
at page 763 the Comptroller General
held that broad authority given an
agency to contract for the furnishing
of supplies and services did not author-
ize that agency to enter into a contract
for the furnishing of services on a per-
sonal service basis.

Relating to the classification of Gov-
ernment positions, 5 U.S.C. 5102(b)
provides:

Except as provided by subsections (c) and
(d) of this section, this chapter applies to
all civilian positions and employees in or
under an agency.

The exception contained in 5 U.S.C.
5102(c) (20) covers “employees em-
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ployed on a fee, contract, or piece work
basis.” Similar language contained in
section 202(29) of the Classification
Act of 1949 (now 5 U.S.C. 5331) was
explained in reports of both the House
of Representatives and the Senate on
the proposed Classification Act as ex-
empting “employments on a fee, con-
tracts, piece work basis when author-
ized by other law.” (S. Rept. 847, 81st
Cong., st sess., p. 33; H. Rept. 1264,
81lst Cong., 1st sess, p. 7.) Therefore,
that exception is not to be interpreted
as exempting persons employed by Fed-
eral agencies through contracts which
operate on a personal service basis. but
must be considered as exempting from
the classification and pay provisions
only persons employed by contract
under authority such as that contained
in 5 U.S.C. 2376(d) (1964 ed.).

Thus, employees of the United States
must be appointed or employed and
must be compensated in accordance
with law unless a specific exemption
fiom an applicable law has been ap-
proved. The Congress has not author-
ized a general exception from the civil
service laws and applicable pa