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Myr. 8hariff M. Khan (

Jazco Corporation VLG oo T .

53 Noxth St., Pauls Road Co
Heupstead  New Yoxk 11550

Dear Mr. Kahn:

Wle have received your letter of January 22, 1979,
conzerning your protest of the rejection of your pro-
posal which wvas subnitted in vesponse to RFP Ho. FAS
76-1, issued by the Brookhaven National Laboratory, N1¢
which is operated by Assoclated Universities, Inc.
undaer the latter's nmanagement contract with the
Department of Fnerqgy. I think it would help us to
resolve your protest {f I responded to some of your
concerns.

Brookhaven has seclectecd Stone and viebster Engi-
neering Corporation for the avavd of this contract.
Avard of the contract has been withheld pending the
resnlutlon of your protest. The Departunent of Enarqy
notified Stone and wWebster of your protest and has
provided that company with a copy of the department's
report on your protest, Stone and {ebster has comnented
upon your allegations by letter of Decenber 8, 1978.
since the record does not show you were sent a copy
I an enclosing a copy with this letter.

In your letter of January 22, you object to the
Department of Energy's notifying Stone and Webster of
your protest because "S8tone and Webster is a potential
customner of Jazco rather than a competitor." You
express concern that your relationship with Stone¢ and
Webster will be "damnaged" by Stone and Webster's
knowledge of vour protest.
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It in pot uyncompon for firmes which have other
husiness reolationships to find thewmselves in con-
petition for a Governnent contract. Ivrespective of
what dther relatjonships exist botveen Jazco and Stone
and Woebster, it is clear that insofar as RFP No., EAS
T0-1 {8 concerned, they are conpetitora. Both firmn
sulinitted proposals in responsae to the RFP aml you
have protested the rejection of your proposal. A
contract vhich othervine would have been avarded to
Stone and ¥Vebnter last Fall has not been awvarded
bacaune of your protest,

I an enclosing for your convonience a copy of
the procedures which govern our consideration of bid
protests. These procedures are intended to provide
for the considevration of bid protests, In a mannerxr
which {n falr to all parties whose econonic interestn
ave affected. Section 20.3(a) of our procedures
provides that we shall notify the contracting ayency
vhen wve receive a protest.

v * » poquanting the agency to give notice
of the protest * * * to all ¥ * # nroposors
who appear to have & snbstantial and rcason-~
able prospoct of receiving an award {f the
protest is denled. The agency shall be re-
quested to furnish * * * coples of the
protest docunents to such partieg * * &~

The following section. 20, 3(L). generally providen that
material submitted by a protestexr shall not be withheld
fron an frterosted party.

Since Stone and Webster {8 an interested party,
the Departiiont of Energy was acting in accord with our
procadures when {t notified that fivrm of your protest.
provided it with covies therceof (since nothing was
deslignated an proprietary) and with the agency report
for connent.

You also object to any releuse of your letter of
Janunary 22. 1979 on the basis that it nay damage your
firn's relationship with Stone and Vebster as a poten-
tial custonmer. Ve cannot withhold information on this
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nasis. a £irm cannot. in effect, protest anonymously
in order to protect other businens relationships. As
an interented party. Store and Webster is entitled

to receive coples of your submlssions. excupt for
thone portions which ave proprietary. The fact that
the filing of a bid protest may offend a potential
connercial custoner does not in itsclf nake tha sub-
mission propriaetary.

You nay., if you wish, withdrav your Januvary 22
submission. In that event, we will return it to you
it will not be givuen to Stone and Webster and will
not He considered by our Office in arriving at a
decision. You nay also consent to i{its release to Stone
and Webster, whereupon we will send that firm a copy
and consider the arguments you have nade to the oxtent
it is appropriate. Should you do neither, or reaffirn
your present position, I must advise you that your
January 22 submission will not be considered by our
Office. It would be unfair for us to decide the
propriety of a proposad awaxd to Stone and Webhster
on the basis of docunents upon which that firm has
not had the opportunity to comment.

I understand that you and the attorney assigned to
this case, Mr, Pogany, have agreed that your final
comments will be filed by February 17, 1979, In these
comnents you should state your position with reyard
to the release of your January 22 subnission.

In your protest lettersa,. you have proposed a nunber
of chunges in Federal procurement statutes and requlations,
prinarily regarding minority and small businesrs concerns.
In its report to our 0ffice, the Departeent of Energy
obperved.

"k * & §jt ls our belief that the GAO
protest procedure is helng perverted by
Jazco, GAO nhould neke clear to thins
protester that it will not allow {tself

to he uned as a forum for the protester

to attempt to influence the Federal leglis-
lative and regulatory processas In matters
totally unrelatecd to the specifics of the
procurement involved in the protest.®
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You have taken strong exception to this statement,
apparently largely on the basis of tha characterizatlion
of youvr actions as a "perveraion” of our procedures.
Leaving aside the use of that term, I nust advise you
that the Department of Energy 1is corrxect insofar as it
is suqgesting that a bid protest is an inappropriate
forun in vwhich to advocate genaral changes to procure-
ment lawa.

Our conslideration of bid protests is predicated
upon our statutory duty to pass upon the legality of
the expenditure of public funds, Hee 31 U,8.C, §§ 71,
74 (1976). A bid protest is a challenge to the propriety
of a current, speclfic expanditure of thoae funds. in
this case, the proposed award of a contract to Stone
and Vlebater under RFP Ho. EAS 78-~1, The decision
wvhich you will recelve from this Office will be can-
cerned with those issuaes you have ralsed which ars
appropriate for our consideration ani timely £iledq
and which ralate to that awvard. I think you should
be aware that we do not proposa to discusa other matters
which you have raisad, such as the conduct of pant
procuremnents, the wvisdom of certain programs of the
Department of Eneryy, and proposed changes to prozure-
nont statutes and regulations. As you have recognized,
the latter are nore approprlate for consideration by
the Office of Faderal Procurenent Pollicy and the Congress.

Copiea of this letter are being furnished to
Stone and Vebstor and to the hepartment of LEnergy.

S8incerely yours,

Jolin F, dilchioll

Johth F. Mitchell
Deputy Assistant General Counsel
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