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Anne Singer, Fsa.

570 Broad Street oo LTLOTReY AR AR
NMewark, New Jersey 07102 : 088355

Dear Ms. Singer:
Subject: fgea-Lanﬂ Sfervice, Inc. v. Rrown,

: et al.] Civil Action Mo, 78-1223
(D.N.J., decided December 11, 1978)

Ve have reviewed the court's opinion in the
above-referenced nmatter and we have been advised
that the Covernnent bhas filed its notice of
appeal wilh Ule Thivd Circeit Court of Arpeals.
¥We enrdorse the decision to arpeal and we offer
the following corments and sugoestions in an
effort to support that appeal. Ve have also
reviewed the Covernment's prior briefs and have
attemrpted not to repeat those arqunents. Ve
understand briefs are due on or ahout Februarv 16,
187%,

Points

I, THF COURT FRRID IM COMCLURING THAT PSS!
FROPOSAL MATRRIALLY DEVIATED FRGM TRHE
ESSENMTIAL RUQUIREMENTE OF THE RFP,

IT. THE COUDT DERPRED IT CONSIPBRRILG A
CHALLENGE 20 THE RFP'S LVALUATION
SCRFME 1'CT PAISFED PRIOCR 70 THE
CINCTIYE DROT FOR RPCTITT OF PPODOSALS,

III, IF MSC'S FAITURE TO DISCLOSE LVALUA-
TION WAS MATIRIAL--AS THIZ COURT CONCTUDES,{ )
TIRN THE DEOPFR REMEDY IS ™0 AMEND THE
RFP AND CONRUCT ANOTIER ROUND OF
REST AND FINAL OFFER&=-NOT DIRECT AN\
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Argument

I. THE COURT ERRED IN CONCLUDING THAT
FOSS' PROPOSAL PATLRIALLY DEVIATED FPOM
THE ESSENTIAL REr - TREMEMTS OF TPE PFP.

A. FOSS' PROPOSAL MAY BE DROPERLY EVALUATED AS
SUBMITTED

FAs the Court sees it, there is no possible
way in which this deviation can be regarded as
one of form rather than substance.” (T-p.42).
The court's conclusion is further explained in
its Octoher 13, 1978, oprinion and the following
passage from the December 11, 1978, hearing:

YSome of the carac is shipped in
containers packed or ; *uffed' by
the carrier, and some:.s shipped in
containers stuffed by military per~
sonnel. In accordance with the RFP,
Sea~Land's rates {prices) were on the
basis that government stuffed con-
tainers would be stuffed to 100% of
capacityv {veolume or weight). Foss's
proposal was made on the assumption
that government stuffed containers
would be stuffed to less than 8032

of capacity, and con .."7e it proposed
charging 80% of the =" - stuffed
rate, I the contnl- . - vare otufied
to more than 80%, t'J:: .- .. 80% charge

would be adjusted upééfés on a pro=-
portional basis to reflect the actual
rercentaae sgstuffed,

"Applying thfé':s  50% assumption

to projections of =%, - %is, the
aggregate cost, whi~:, . unit price
times volume, produ:.. i a lower total

of dollars than the Sea-Land propnosal.
Vowever, if the Toss 20% assumntion



B-192149 3

were adijusted mathematically to match
the Sea-l.and criteria, the total cost
of the Foss proposal was higher.”

Court's Cpinicn, Cctober 13, 1978, p.2

"MS. SINGRR: Your Honor, just very
briefly on this argument of Sea-Land, this
80 percent versus 100 percent difference
is sianificant.

®1 know the Court is award that
the GAD found that that different was
simply one of form and not substance.
aAnd I think that the calculation =~

"mHE COURT: I'm awvare they said
that, but that's the elerent on the basis
of which the Foss hid was taken to be
the lowver bid. If Foss were calculated
at 100 percent, it would have been the
higher bid." (T-p.27}. '

We emphatically believe that no mathematical
adjustment of Foss' rates is necessary in order
to validly compare them to Sea=Land's and to
select the offeror submitting low—-evaluated price.
As indicated in our October 27, 1978, letter to
vou, under the RFP's evaluation scheme, offerors
vwere given the estimated guantities for each of
nine cateqgories of carno and they were asked to
propose a rate for each catecorv in dollars pey
measurenent ton {MT). With this information the
Mavy wonld rerform tha calculations and determine
the low=-nriced 0li1er0r. n tie calculations,
the Navy assumed that only a percentage (e.g.,

24 percent of outhound contairer cargo NCS) of

the containers would be stuffed bv the Tovernment
and the Jovernrent ool acilile Caly an averade
of 70 percent of the container‘s cavacity. Con-
trarv to the court's view, both offerors knew that
the Covernment could onlv use an average of 70
percent of a container's capacity. In theory,

the computation for cone offeror would be as

follows, given one type of carco, 24 percent 1o
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be Government stuffed at 70-percent capacitv, and
100 MT to be shipped at a proposed rate of $80
per MT:

{100
Actual Rillable percent
M7 Tons basis) ERate Price
Carrier
stuffed 76 76 $80 $6,080
Government
stuffed 24 34 80 2,720

TOTAL 58,800

Again in theory, the same type corputation would
occur if an offeror based its rate on the B80-percent
basis.

. {80
Actual Biilable percent
hedsy MT basis) PRats - Price
Carrier
stuffed 76 76 $80 $6,080
Government .
stuffed 24 27 80 2,176
TOTAL $8; 256

The Navy's intent was to perform the above-tvne
calculations for each of nine catedqeories of cargo,
total the price, and select the low~total-priced
offer., The onlv difference between the 180~nearcent
hasis and the Cf0~-nevcent basis is the nurbor of
billable tons for Covernrent-stuffed containers.
This is the key voint--Sea-Land priced its proposal
using a larger nunber of billable tons than Foss
did, but the 2~tunl =mount srircod wevld Le the
same in either case and lowest total price to be
paid by the Government will flow from the Navy's
evaluation method.

The court's suggestion that the proper

method of .comparing an 80-percent rate to 100-percent

rate is to increase the forrmer v 28 rercent, is
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obviously improper and incorrect. The court also
erroneously believes that Sea~Land based its pro-
posed prices on the RPP's guldance that Government-
stuffed containers would be stuffed teo l00-percent
capacity, whereas Foss assumed those containers
would he stuffed to 80-percent canacity. It is
important tc note, however, that neither Sea-Land
nor Foss assuned that Governrent-stuffed containers
would be l0G-percent full or even Z0-percent

full. Ffoth experienced cfferors and the llavy knew
that an average of 70~-percent capacity is the

best historical average that could be obtained.
Therefore, the offerors would not have been

misled or prejudiced by the RFP!s pricing scheme,

Mext, it is essential to understand-—-and it
is apparent the court did not--how the Mavy
actually evaluated the prowosals. Initially. the
Navy nmathematicallv increased the rates nronosed
by Foss=-~3just as the court now believes should
be done. Later, the !l'avy subrnitted that this was
improper and for the reasons stated in the above
example, we agreed., A copv of the MNavv's proper
evaluation of Foss' provosal is enclosed. For
illustrative purposes, we will renroduce here
the Havy's proper evaluation of item 1 based on
Foss' and Sea-Land's proposed rates for year
number 2, reflecting Foss' higher rate:

Sea-Land

Container Carqo

oS, annual Cargo Tennage Pate

13,500 M7 RFP Billable ({(100%} 2d vr. Total
Covernment stuffed 3,240 4,568 589 $206,552
Carrier stuffed 10,260 10,250 89 813,140

$1,319,692
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Fossg
Container Carcgo ,
Hos. Annual Cargo Tcnnage Rate
13,500 MT RFP Billable (80%) 24 vyr. Total
Governnment stuffed 3,240 3,654 $80.15 § 292,868
Carrier studded 10,260 10,260 80.15 822,339

$1,115,207

When each of the nine cateqgories is evaluated for each
vear the total-evaluated price is:

Foss $6,287,326
Thus, Foss submitted the low-evaluated price.

B. THE COMPTROLLER CEMNERAL'S ADVISCORY OPINION
RATICHMALLY EVPLAING THAT FOSS' PROPOSAL,
WHILE BIFPFPFMT I1 PORM, CAN RY DIODPEPLY
EVALUATED AS CUERHITTER, PREJUDICHES MPITIER
THE NAVY NOR SEA-LAVD, 2D DOES WHOT AFFECT
ANY PRICING PROVISIQH OF THE RFPP,

In sum, our decicsion, Fosz Alaska Line, 57 Comn.,

Gen. {B=192149, September 12, 1978}, 78~2 CPD
192, concluded that, while the structure of Fogsg!
nrice vrosesai-—cna sh-ngreent hasis—--—ualirered

from the RFP's scheme, the difference was one of
form and not of substance and was not a material
deviation hecause Foss would have obligated to
rorforn tho yoruirnd corvice at the fisr=~fized-

rates stated in its proposal.

Past decisions of cur Office have considered
situations where bids did not conform to the
intended price format. For example, in I.7.5.

Corporation, B-~190562, January 24, 1878, 78-1 CPD

. . ;
€4, thto solicitotion romengoed Tipm=Firad v a

ToLLS

for a-single line of display type, as follows:
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"{a) Lines up tol?“ in 1engtg
Eay L 2R AR I J per lne %0 8 680

"{b) Lines over 7" in'length
eeses Per line .......3"%

I.7.5. proposed one price for each category, while
a competitor propcesed a price for category (a)

and a variable price (S1.50 for 7 inches plus

25 cents for each additional inch) for category
{b}. The agency knew that the maxinmnum line length
is 16 inches and, therefore, evaluated the com
petitor's bid based on the maximum price, which
was lower than the protester's. Since the com-
petitor's bid was otherwise responsive, the
specific price for each crder can he determined
and while it might be less, it could not exceed
the price used for cvaluation: thus, we concluded
that althouch the structure of the corpetitor's
bid price deviated from the sclicitation®s con-
templated scheme, it could nevertheless be evaluated
essentially on the same basis as the protester's
by using the competitor's maximum price.

Another example occurred in the matter of
Shamrock Five Construction Company, B-121749,
Augqust 16, 1978, 7¢-2 CPD 123. There, the '
solicitation requested price for removing old
garaqge doors and a price for instellinag new garaqge
doors; one itenm would not occur without the other;
award was to be made to the low total price.
Chamrock initiclly ~rvovided a nyice for rach item
and a ktotal price, as follows:

Ttem Description Amount
0001 Install new doors $213,444
0002 Remove 0ld doors 7,301

Total items 0001 and 0002 £220,745

But, prior to submitting the bid, Shamrock altered
the total nrice hv croasinag through $270,745
and writing the rollowing:
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"total may be reduced to $205,745."

How, the items did not add. to the revised total

and on that basis the second low bidder protested.
We held that althouah we cannot determine how
Shamrock intended to allocate the price reduction
as the solicitation contermplated, that fact is
immaterial since {1} the division of cost between
the two operations is simply a matter of accounting;
{2) the doors are to be renoved and replaced

on a one-to-one basis, and (3} the low bidder

is to be deternined on the basis of the low-total
prrice and Shamrock's low total pvrice is capable

of evaluation on an equal basis with other bids.

We determined that Shanrock's bid was responsive

to the invitation for bids because it unesquivocally
offered to perform the work at a definite. price

in total conforrmancse with the terms and speciiica-
tions of the invitation.

Ancother exarmle clted in our September 12,
1878, decision, was the case of Tidewater Manage-
ment Services, Inc. v. TInited Etates, 573 F.24
65 {(Ct. Cl. 1978). There, the MNavy issuved &
request for pronosals (FFP) for mess attendant
services and required that offerors submit a
sechedule for the two representative davs envisioned
by Navy personnel. The successful offeror cro-
posed a total nrice bazed on six renresentative
days but submitted schedules only for the two
mentioned in the RFP. The court found that while

the Yawyy gontroomlated only tin prraes of Gfove,
the RFP did not prohibit proposals based on more
than two tvpes of days and when proposals in the
best interests of the Government do not violate
the terra of the D7D, fhey =ouv pok he Sdiecrnccydod
because they are innovative in a way not foreseen
and not forbidden by the RFP,.

In the instant matter, the Navy's recuest
for proposals to move certain guantities of cargo
in particular containers on certain dates was not
rmet with obidection frem either offoror and neither

(RSN
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offeror sugagested any deviations in that regard.

The Navy contermplated an artificial pricing schene
based on the univerisallvy recognizable impossibility
that each Government-stuffed containers would be

100 percent of capacity. Undisputedly the tlavy

and both offerors knew that an average of 70-percent
fill was the historical and expected fill and

the MNMavy used the 7D-percent factor in the
evaluation, TFoss took no exception to the

quantity, quality or delivervy recuirements of the
RFP and proposed its prices on an artificial

basis not prchibited by the RFP. Since Foss?
artificially based prices are easily evaluated

by using the Mavy evaluation scheme (as demonstrated
above), Foss' total price can be compared to
Sea~Land's on an egual basis.

Moreover, each offercr knew from the RFP
that the cuantities estimated for each category
were not guarantees that such amounts would be
shipped, therefore, risks were inherent in any
selection of rates for each categorv but both
offerors knew how the selection was to be made.
Both offerors structured their rates based on their
own circumstances—-fixed costs, overhead, wvariable
costs, profits, etc.—-and their best business judg-
ments with the intent of offering the lowest total
estimated ceost to the Government. From the CGovern-
ment's standpoint, a price provosal structured either
way would be sccentable as evidenced by the initial
and revised RFP's , 1In any event, each offeror
knew from the RFP that the hottom line-~~relative
estinatnd tntal rriceo--~vas the hagis for selecting
the otherwise acceptable ciferor.

In sum, like in the I.7.8. Corporation and
Charroclk rattera, Fogs! dovi-ticor Ffrom the 20D
conterplated scheme was not prohibited and was
capable of evaluation on a basis ecoual to the
other offer.

C.. FOSS' PROPOSAL WAS ACCEPTARLE, AS SUBMITTED
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~he court interprets section 3-805.3(a) of
the Defense Acouisition Peculations (PAR) as
requiring that proposals must be fully “"responsive®
to an PFP in order to be acceptable. (T-p.42).
e believe that this novel approach is incorrect
and, in rart, forms the basis for the court's
erroneous conclusion that Foss'® proposal was
"nonresponsive,”

First, responsiveness, bv definition, refers
to the concent that a bid must take no excention
to a material element of a scolicitation issued
pursuant to the rigid formal advertising statutes
and requlations. As such, the concept ©f
regponsiveness has no general applicabilitv to a
solicitation issued vursuant to the more flexible
negotiated procurement procedurses, statutes, and
regulations. Computer Machinery Corrorastion,
Gen. 1151 (127¢), 76-1 CPD 358, In con-—
arnears that thoe court kelisves that

oposal was unacceptable and not "nonrespon-

Secondly, to be considered unaccertable, &
provosal must take exception to a mandatory
solicitation provision affecting quantity, gualilty,
deliverv, or price. Ffee, e¢.g9., State 'utual Pook
and Periodiecal fervice, Ltd,, B=-191008(2), April 3,
1978, 78~1 CPD 264 {(offeror proposed delivery by
U.8. mails where RFP expressly provided that delivery
by 1.8, mails not be accentable).

The next three cases are examples of offers that
Lot axecrvtion to Thtnevial rvovicinns of An 7RD,
In VYapora, IncC., 0=130045, February 1, 1878, 78-1
CPD 94, we concludad that an RFP provision increas-—
ing fourfold the maximun rotential level of effort
oF the ecrnntyoct 2nd oa ryovicion cveacifuinag A fjxed
rate of secreitarial/clerical to technical labor
were naterial recuirenents, cgbviously affecting
price, cuality, and cuantitv. In National lotors
Corroration, et al,. B-185933, June 7, 1978, 73-1
CPD 416, we agreed that a techniral provnosal, which
provided no details concerning the manufacthre or
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capacity of its overrunning clutch, was not fully
self-contained as the RFP recuired and, therefore,
was unsatisfactory. In Telos Computing, Inc.,

and Proorietarv Software Svsterms, Inc., B-191789,

September 12, 1878, 78~2 CPD 181, we agreed that
an offeror's failure to propose delivery within

the time recuired by the RFP was primary deficiency,

making the proposal technically unacceptable.

On the cther hand, in Computer Sciences
Corpopration, R=-190632, August 4, 1973, 78-2 CPD

85, the agencv's ordering office in Kansas City
told the protester, CSC, that its proposal

could be made acceptable by modifying its basic
contract. Modifications to the basic contract
had to be processed in the agency's Washington
office 4 days before copies of the modification
were cdue In Yansas Citv. C2C adviced that it
would comply and did but CSC failed to timely
furnish a copy of the modification to the Kansas
City office and the agency rejected CSC's
proposal. We concluded that CSC's failure to
comply with the formalities of communication
reguired by the agency was not a material defect
in C8C's offer because (1} while formallv
advertised procurements have strict rules regu-
lating the ccrmunication of bids, negotiated
procurements are characterized by greater flexi-
bility and here no warning was qgiven that failure
to comply with the copy requirement would result
in rejection of an offer, and (2) if the FKansas
Citr office isrsued an order to C7°C on the latter
date, CEC would have been cbligated to {urnish
services conforming to its modified basic contract.
Further, we concluded that the "copy reauirenent”
could not affect the nrice, cualitv or onantitv
of the oifer and, therefore, was not material.
See 40 Comp. Gen. 321, 324 {(1S€0).

o one contends that Fess' price proposal
takes exception to time of delivery, amount to
be shipped, or the required manner of shipment.
The dispute centers on the pricina schere onlv.

b A
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Since we have shown above that the Foss' price
proposal was capable of evaluation, as submitted,
on a basis equal to Sea-Land's, Foss' proposal
takes no exception to seclicitation affecting price.

Thirdlvy, DAR § 3-805.3(a}) does not mention
the word "responsive®™ and has not been interpreted
as the court suggests. '

Lastly, it is noted that the concept of “minor
deviations "from the solicitation is also related
to strict formal advertising: the more flexible
negotiated procurement method includes by definition
the possibility that all accertable proposals
will not all be like each other or the RFP, except
where expressly prohibited in the RFP. See Combuter
Sciences Corporation, supra.

IY, mUR ooUpT IhROD TN OCCUSIDPTRIVC A CUALLFUCE O
TN PEPYS TV LUATICHY SCHUEME B[TCRUEE IT AL LOT
RAISED PRICR 70 ™HF CLOSING DPATE FOR RECFEIPT

OF PROPOSALG.

Here the RFP disclosed that award would be
made to the offeror who submitted the low-total-
evaluated price. The offerors knew the estimated
cguantities to be shipped, they knhew that the
Covernment would stuff some containers, and they
knew that the Government could onlv uze 70 percent
of the container. “hese facts are undisonuted.
Sea-Land knew from experience the percentage of
Government stuffed containers per category of
covero, includine tbho 74 roroant Tor ool rao 0T,
Sea-Land’s reguest for reconsideration, p.2. Foss
asked for the historical data and the Mavy provided
it. ©Neither asked what percentage the Mavy planned
to actually use in esvaluntion 2and neither wag
told, but since neither offeror was given any
other information, it was reasonable for the
Navy to use the informally disclosed historical
percentaces as evaluation factors.
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A. From the above, any offeror could readily
see that the omission of the Covernment-stuffed
percentage for each category was apparent on the
face of the solicitation. During our Office's
consideration of the matter, Sea-Land filed lengthy
and detailed comments on the Mavy's report and
Foss' protest and about a week later -Sea-Land
filed a final rebuttal. At no time during our
initial consideration of the natter, did Sea-land
raise as an issue the RFP's omission of the Government-—
stuffed percentage, even thouah at that tinme,
Sea-~Land was intimatelv faraliar with the actual
proposal evaluation emploved by the Wavy. Sea=-Land
raised the issue for the first time on reconsicder- -
ation.
First, Procedures promulgated bv the Comptroller
General governing the consideration of bid mrotests
before our Office provide that protests involvina
apparent sclicitation irproprrieties must be Ffiled
prior tc the closing date for the receipt of
initial proposals. 4 C.F.R. § 20.2(b)(1){1977).
Such protests filed after that time are untimely
and will not he considerad. Consistently following
that policy, in fiscal year 1978 alcne, hundreds
of untimely protests were dismissed without con-
sideration on the merits. The rationale for the
rule is simply this: & firm is not allowed to
participate. in a nrocurenent and then file a
protest--based on a matter which was known or
should have heen known from the seolicitation--when
it Zrarns thet it in not ohe avcceassful firn,

These rules are intended to assure that protests
are filed in time for somne effective remedial
action when vwarranted. ¥here a2 firm does not
avnrise the Covernrent within 2 resrsonable tire
of its objections to a procurement action, it is
generally not in the Covernment's best interests
to allow that firm to hamper the Government's
business of procuring goods and services,

In the instant matter, the RFP’s omission
of the Coverrment-stuffed percentace ner catecory
can e considered no less than an "apparent”

e stdovc ol
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solicitation defect. The obligation rests on the
offerors to carefully scrutinize the RFP, including
the evaluation factors. and to seek clarification
from the agency, if necessarv. Honeywell, Inc.,
B~184825, November 24, 1973, 75-2 CPD .34¢; Kappa
Systerms, Inc., 56 Comp. Gen. 675, 689 (1677),

77-1 CPD> 412. Without question, both offerors
believed that they prossessed enough information-—-
including the "historical"” Government~stuffed
percentages based on Sea-Land's then current con-
tract-~to intelligently price their pronosals with
the goal of subnitting the low total price. Roth
participated, wihout cbjection, in the procurement.
In such circumstances, a protest filed after the
closing date should not be heard on the merits.

Our exhaustive research shows that the only
judicial test of this rationale ig Rlvco, Tna.
v. Enercv Regearch and Tevelorment Adninistration,
548 F.2d 1294 (7th Cir. 1975). There, a prrime
contractor of the Government issued a recuest
for proposals and three firms responded. All

proposals were technically acceptable and discussions

were conducted with all three regarding price.

Oon that basis the prime contractor notified Zirco
that it was the successful offeror but that no
contract could be formed until ERDA approved,
FRDA believed that certain improper discussicns
would cloud any award to Airco and ERDA directed
that another round of discusszions be held and

- best and final offers be reguested. Airco did

rot arreal TTPM's decision to our NEFfice or to
the courts: instead, Alrco accquilesced in the
decision by participating in the second round

of negotiations. 1In the words of the court,
"fwle helieve, at anv rate, that 2irco waived
its right tc cbject to that decisicon., * * #
Airco evidently was willing to accept a contract
if it won the second round * * %*_ Tt is

¢clear that Airco's real comnlaint is not that

a second round of {sic] bidding was held, but that
it lost the second round.” 528 F.2d at 1300,

b
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Here, Sea~land reviewed the solicitation-—as
it was guty bound to do--and observed that the
Governnent would stuff some tontainers. Sea-Land
knew that "historical® data in its possession
reflected the percentagesg applicable to each
category of cargo. The Havy in fact used those
percentages in the evaluation scheme. If Sea-Land
believed that it needed more information to intellicently
price its proposal; then it was duty bound to
ask for it prior to the closing date for receipt :
of initial prcposals. Sea-Land's failure to do
so is equivalent to Aircels acauiesence in the
gsecond round. Sea-landis real cobiection is not
to the nondisclosure of the percentaqes or the
use of the "historical® percentaqes but that it
lost the competition. Such objection should not
have been heard on the merits by the leower court.

[

B. Assuming, arguendo, that the owmission
of the Government—-stuifed cercentaa from the EFP
was not "aprarent,” then Sea~Land's protest could
be governed under the ratiocnale or another part
of our Rid Protest Procedures, 4 C,F.R. € 20,2
{b}{2) (1977). That section provides that "protests
shall be filed not later than 10 davs after the
basis for protest is known or should have heen
known, whichever is earlier." Iere, Sea-Land
first raised the basis of protcct in its reguest
for reconsideration--substantially rore than 10
days after Sea-land discovered the Navy's actual
evaluaticn scheme, Ae stated above, when a firm
does not apprise the Covernnent vitnin & reasonanle
time of its objections, it is generally not in
the Government's best interests to alliow that firm
to harmer oraoing ﬁrocure”ents. For vears, the
Comptroller teneral i uwanl ool I~1Xoend this
policy and, on that bhasis, hundreds of untimely
protests have been dismissed without consideration
on the merite, .

C. Even though the RFP did not disclose the
percentaac of Government-stuffed cargo per category,
gince [ eg=ianrt Lpete=Try it TN Teg orin==tha

“historical“ percentages and since it had no
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other contrarvy information from the Wavy, Sea-Land' s
reliance on any other percentages was a business
judanent which Sea-Land was, free to make at its
peril.

D. Well established principles of competitive
neqgotiated procurement recuire that offerors
should be advised of the evalunation factors to
be used in evaluating provosals since competition
is not served if offerors are not given information
to intelligently price their proposals. See,
e.g., Tracor, Inc., 56 Comp. Gen, 64 (1976},
76-2 CPD 386. Uere, the Navy nade a good faith
effort to advise all offerors in the RFP that
"[iln evaluating offers and making the awvard,
consideration will be given to the following
princival factors: Anticipated annual cost * * #*,
Anticirated sannual cczt for use in Jdetermining
the cost favorable carrier will be deternined by
pricing out the cateqgories and volumes of cargo
shown in paragraph 5.(f) at the applicable rates
set forth by each offeror in the appropriate
statement of rates. ®* * *" 7The RFP also dis-
closed that the Covernment would stuff some con-
tainers. Offerors knew that the CGovernment could
only average 70-percent f£ill and offerors knew
the "historical" percentages of Covernment-stuffed
cargoes. In actual fact, offerors needed no nore
information to intellicently orice their rroposals.
If an offeror desired more information, then the
burden was on that offeror to reauest it from the

Txpemb v e T im vy
A e I e TR,

no other information was actually necessary.

.

, L
iayw ., oy D an did and

Accordingly, it is fair to conclude that no
offeror was actnally nyedudiced by the Donlg
omigsion of the GCovernment-stuffed percentages
because the MHavy formally and informally disclosed
sufficient information recarding evaluation.

IIY. JIF MSC'S FAILURE 70 DISCLOSE FVALUATION
INFORMATION UUAS MATERIAL=--AS THE CCURT CON=-
C‘r r‘jr\‘(‘f‘:r IOy mrm D“f‘;?‘)r'ﬁ TWEsTTY TO M 7\’(?777:9
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AlD FINAL OFFERS=--I'CT DIRSCT R!] AWARD TC ANY
OFFEROR.
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The court concludes that (1) Foss' deviating
proposal interplaying with the undisclosed evalua-
tion factor make it impossible to rationally compare
the two proposals from a cost effective standpoint,
and {2) Foss' proposal should be rejected and
Sea-Land's is the only one left entitling Sea-Land
to award (7-op. 46,47). 1If the court is correct
in concluding that the Mavy's failure to disclose
the percentanes of Covernment-stuffed containers -
was a rnaterial departure from the recguirements
of the Defense Acquisition Pequlations (T-p.43),
then the RFP was defective and no award may properly i
be made. ;

A P PR B0 9 e N A 0 0

The proper remedy in such circumstances is g
to amend the RFP and conduct another round of best
and final offers to select the succeszful offercr.
The logic is simply this: 1if the TP omits
naterial inforration, then offerors could not
intelligently make pronosals, the CGovernnent's
needs may not be satisfied, and either the Government
or the awardee may be substantially disadvantaged
by undisclosed conditions and terms.

S —

In other materially defective RFP matters, the
Comptroller General has held that award under a i
defective RFP would be improper. See, e.9., :
B.R. Ritchcock & Associates, R=-186456, March 29,
1877, 77-1 CrbD 215 {(DFP failed to clearly and
adequately describe the technical recuirements
for shivpina containers)- Par¥ecn Cnrroration,
B=-157101, tebyuarv 11, 1377, 77-1 Cpn 103 (1 iP's
specifications did not accurately reflect agency's
mininum needs); Mational Fealth Services, Inc.,
B=-186186, June 22, 1¢76, 76~1 C?D 401 (RFP did not
inferm offerors that "exmerieonce® and "poriornance
record® would be areas of evaluation}: Smoke
Detectors, B-1921459, August 1, 1978, 78~-2 CPD 83
{RFPP did not state all specifications; corrective
action recommended): Unidynamics/St.Louis, Inc.,
R-181130, August 19, 1974, 74-2 CPD 107 (RFP gid
not reflect that test methods other than that
atated wenld ho zoceantakhle).  Tn foct, reocontly

the Comptroller General held that no award may
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properly be nade under a materlally defective
solicitation. DRenartrment of the Interior--
reavest for advance decision, 57 Comp. Gen.

PP —

(B-193109, December 22, 1872}, 78-2 CPD 432.

We note that the court did not rely on
precedent to suprort the directed award remedy
and our research reveals none. HoOr can we
conceive of a theorv that would support a directed
award under a materially defective solicitation,
as the court believes is the case here.

This concludes our views in opposition teo
the courtl's decision. We would be pleased to
furnish copies of documents or decisions of this
Office upon request and we are prepared to assist
further in any appropriate manner. If you have
any cquesticns please c¢all me st aves code 202,

275-6181.

Sincerely yours,

{ / '/
/
¥Michael J. Bovle
Attorney-Adviser

Enclosure





