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Dear Mi.'-ts Pentz- -
Refer enoe is made to the letter you paraonally deliverttd to this
Office on' March 20, 1079, /requeéﬁbeconsideration of Comptroller
General's decision B 191561 March 8, 1970, We have algo!for con-
sideration the material on Publlc Health Service inactive Reeer\re
officers whlch you subeeqnently furnished, .\a‘
.\ ’
Qlﬁ \[pO In the c\eoision it was determined that .you were not entitled to
include timje spant between 1658 and 1964 as a oivilian; .emplojree Y
f\b with the Int‘evnational Cooperation Administration, Department of )
“ﬁ’ State, as 'ilﬁive service with ttie Public Health Servicq'' for\purposes
\/[,P mlisht ig eligibllity for retirement from t\te Commissigned
Db Corp_B_Q_f_tht...Eublie Health Service:(PHS) under the provisiongiof
DD 42'U,.8, C, 212, "It was noted in tha decision that you were app?lnted
,_f)] a member of) the inactive Reserve of the Comm!;sioned Officey; Corps
/D of the PHS i 1957 and that the PHS wag the primary recruttme\'nt agent
for certain prorrrams of the Internationsl Cooperatiow Administration
at the time, \[t was also noted that after you were recruited: t‘or\
employment with the International Cooperstion Administration i i1 1958,
you worked clesely with, andunder the suporvision of, PHS ofd ers -
who'were on active duty, It was’further noted that after you wet'e
called to activee duty as a commissioned officer in the PHS in 1984
you were detailed to perform the 'same type of ‘duties with the Interw
riational Cpoperation Adiministration that you had. performed betWy?en
1958 and 1964 while employed by that agency, Nevertheless, it wus
concluded that your employment with the Internaticpal Cooperation
Administration between 1958 and 1864 was not "' active service with
the PHS', since neither the PHS as an entity nor thé'Surgeon General
as the head of that organization had any direct authority over you, ‘In
that connection, it was noted that your salary was paid by, and you:
were carried on the employment rolls of, the International Cooperation
Administration, That agency--not the PHS- ~had the final authority
over the conditions of your employment and your work projects, so
that you could not properly be regarded as heing on "active service
with the PHS" a the time, :

i

In your letter requesting reconsideration, and in informal discus-
sions concerning the matter with our staff, you have expressed
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disagreement with that conclusion,  The basie thrust of your argument
is that, taking all of the'circumstances together,” you could properly
be considered as having 'performed "active service with the PHS"
between 1958 and 1064, You emphasize that the PHS recruited you
for employment with the [nternational Cooperation Administration, and
PHS personnel participated in that agency's projegin, You therefore
suggest that the internati,{mal hea)t'"program for which you were
recruited should be viewed as a "collaborative" program between the
PHS and the International.Cooperation Administration with "'flexible"
personnel policies, In that regard, you gay that the'only reason you
were not called to active diuty as a PHS officer in 1968 was that no
active duty "slot' was avjilable then; and you conteng that your.employ-
ment In lieu of active duty ‘vas simply a matter of PHS administrative
policy, You assert that the Comptroller General's decision rendered
in your case was based sirietly on narrow administrative criteria, and
that the essential nature of your participation in the internstional health
program as a whole was not'properly taken into consideration,

In addition, you conteiid '}haj; the decision was incorrect and unfair
in several other respects, You say that.the digest set ont aboye the

dacision does not accurat?‘ély\ata't_e the facts or the law, You'also say * 3

thet it is improper and mislepading to use the word "civilian" to'
refér to your status as an:employee of the International Cooperation
Adminigtration between 1068 and 1964, Further, you assert that the
decision improperly fails;to mention legal precedent which supports
your position, Also, you|puggest that\your case is unique, and a.."
ruling in'your favor would not affect’ any other PHS officer, Finally.,
you say that if you do not receive PHS credit for your employment
with the International Cooperation Administration, you will be denied
all retirement credit for {hose years of employment because you
relinquished your eligibility for a Civil Service retirement annuity
when called to active duty in the PHS,

With respect to your basic contention that your employment with
the International Coope‘ratlon Administration constituted "active
service with the PHS", we wish to point out that you were not employed
by the PHS in 1858, While the PHS may have played a roll in your
recruitment, you were aciually employed by the International Coopera-
tion Administration between 1958 and 1964, That agency, and not the
PHS, had the exclusive authority to hire, dismiss, transfer, and
initiate disciplinary action against you, Morecover, your work
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agsignm ents involved projects of the International Cooperation Adminis-
tration, -t the PHY, Although you may have worked elosely with PIIS
officers  “iled to t‘1e International Cooperation Administration, you
were not performing active service with the PHS itself, Thus, we

have no alternative hut {o conclude that your employment with the
International Cooperation Administration did not conatitute "active
service with the PH3" within the terms of 42 U, S, C, 212,

With regard to your objections to ihe wording of the decizion and
its digest, it should be noted that the digest merely serves the purpose
of providing the reader with a'brief tummary of the contents of the
decision and has no controlling legal effect in and of itself, Further-
more, we do not find that it was inaccurate or misleading in the
decision to describe your wo rk wtth the International Cooperation
Administration as being "civilian'' employment,

As to your assertion that legal precedents in siipport of your position
were improperly ignored, it appears that you may be referring to sevearal
memorandums written bj stalf members of the Office of General Counsel,
Department of Health, Education, and Welfare, which were submitted to
us in connection with your case, We considered those memorandums
as they were pertinent to your case but did not find in them a legal
justification for permitting the service credit you claim,

Your etatement that your case ig unique ie not a matter which is
pertinent to the iasue of your entitlements unaer the law.

Finally, you have suggested that unleae you veceive :PHS crer‘tt for
your employment ‘with the International: Cooperation Adrninsitration,
you will be unfairly denied all retirement’ qredlt for thojse years of
employment, It appears tha{ between 1958 and 1964 you'participated in
the Civil Service retirement’ program, and you contributed to the
retirement fund of that program., However, when you accepted an
active duty commission with the PHS in 19(#4. you elect¢d to withdraw
your retirement deductions from the fund. ;; Under the p ‘ovisions of
6 U.S,C, 8334(6) and '(e), if an employee redeposite an'amount
refunded, plyg interest from the date refurd was made'tc the date of
redeposit, rdtirement credits may be restored, The extent to which
you may be eligible for recredit and the conditions involved are
subjects which you may wish to take up with the Office of Personnel
Management (formerly the Civil Service Commigsion), which has
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exclusive jurisdiction over Civil Service retirement matters, How
ever, your earlier elention to withdraw your Civil Service retirement
deductiong for the years 1968-1964 is not a factor which would operate
to give you PHS retireinent credit for those years,

In conclusion, we regret that you find the determination made in
your case to be unsatisfactory, Nevertheless, your letter requesting
reconsideration, and your other correspondence concerning this matter,
contain no information which was not fully considered by us in arriving
al the decision in your case, Accordingly, there is no basis to revise
that decision, :

We are sending copies of this letter to Congressmen Bob Wilson
and Bob Stump who expreesed interest in your case,

Sincerely yours,

. @ 1i e,

Deputy Comptrollet General
or the United States






