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United States Ganeral Accounting Office ' Ofiice of

Washlngton, Df; 20548

L

In Reply
, Refer to:
'fo Qag 2y

o
The Honorable Tony P. Hall ‘“Wlhwz
House of Rapresontatives ®

JUL 111979

to p'bllc

Dear Hx. Hall: Wiqg- .

Thiit responds to your latter to our Office
datad June &, 1079, on hehalf of Shiloh Industries
(Shiloh) and Prajects Unlimited, Inc. {Projects)., 4
You enclosed ccplea of corvespondence in whick the
caonpanien dercribe problems they have gxpearxienced
in securing certain information from the Nepartment
of the Alx Force, and exprans thelr concern about
the {mpact of this on their abilily to obhtaln Alrx
Porce conlbrects. You avkad that we veview the matter
“to deterning ;'gprreot contractual procoduraé?ﬁan

e0¥;1}ized.' - = =
\ H

The correspondence. indicates that ths companies
are seeking unclassified technjeal data, such as
enginear{ng drawings, ip, which the Aixr Forgarhanm
acquired unrestricted righvs., Apparantly Bhiloh and
Projects have in the past bgen able to obtain such
data through requasts under the Frqedon of Infoi-
mation Act (FOXA), 5 U.8.C. § 552:(1976). Dhue to
a change in poliecy, the Alr Vorce now refunen .
to raleace hias type of data wnder FOIA, although
1t staten it will provide such data to private
partios in cwnrtain circumstances, e.g9., whore tho
data is necensary to prepare bids on Alr Forca
contracts.

Shiloh and Projects. believe they are entitled
to continue racaiving this kind of data under FIIA,
Also, thay are congerned that the new Alr Force
policy will moke it difficult for nmall businesses
to obtain In a timely wmanner the data necessary
to bid on Air Force contracts.

The problan br&sonted Is basically an FPOIA
problen. At the cutsot, we must advise that our
Office has no authyoxity under FOIA toa determine
what information Covernment agencles nmst disclose.
Therefore, we are unable under the law to take
any action on tha Alr Yorce's refusal to disclose
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datn to Shiloh and Projacta., Howevex, the following
Lackgsound information may be of soma help.

Under FOIA, agencias subject to the act ere
required to make availlahle Lo any paraon, upm
request, "agency racords® (with some exceptions,
as set forth in 5§ U.B8.C, § 552(b)). Agenny ragulations
provide procadures for naking requests and for
appealing within the agenuy in the avent a regquest
is deniod., Tho Air Force rvegulations are in title
32, Code of Fadeval Regulations (C.F.R.), part 806
(1978). In addition, on conplaint, the United Staten
District Court whare the complainant rezidos or hans
his principzl place of business, or in which the
agency records ave situated, has jurisdintion to
enjoin an agency from withliwlding agency vacords
and to ordar the production of any agency records
improperly withheld. 5 U.8.C, § 532(n)(4)(B).

The FOIA does not define what is an “aganuy
record.” Whethear a technica) report or record is
an agency roecoxrd under POIA has been the subject
of mome litigation., Pyr example, in Soucis v. David,
448 P.24 1067 (D.C. Cire, 1971) it was hold that
o sclentific report prepsred by a sclance advisor
at the request of the Prasident. was an agency record.
In 8DC Development Corp. v. Mathows, 542 P,2d4 1116
(9¢vh, Cir,, 1976) 1t was held that certiain computer
tapes of the National Library of Medicina were not

agenuy records.

. In addition, the POIXA ragulations of several
agenciey, including the Air Forsce, contain a
definition of agency recorda., The Air Force
requlation provides in pertiaceni part (32 C.P.R.
§ 806-6(h))3

"Foxr the purposn of this pary, ‘records!

are defined as all books, papers, maps,
photographs, cr other documentary materials,
rogardless of physical form'or characteristics,
made or resceived by any ageincy of the United
fitates Governnmant under PFedurral law or in
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connaction with the transaction: off public
business and presovrved or aprropiiate for
presaxcvation by that agency or iitea legitimate
succemssor as avidance of tho orgunisation,
functions, policies, decisiony, M ocedures,
operations or other activitien of ‘he
Governnent or because of the Infowuutlonal
ralue of data in them (44 U.8.C. 130)).

This definition should be used ag 4§ guide.

'S » » Y Y

“({3) Pormulae, designs, drawlng-, risearch
data, couputer programs,’ tachnical data. .
papkages, atc. are not conaliderad ‘resords’
within the Congreasionisl intent of % U.S,C.
5521, Becuuse of development costii, utili-
sat:lon, or value, these ftems are considered
property, not presorved for information

value or as evidence of agency functions,:
but as exploitable resourcas to be utilined
in the best 1ntmr.lt of all the public.”

Ne understard that ﬁn & punding case in khn
Uniteq SBtates District Court for the Distrioct of
Columbia, the Department (\f Dofense, xvelying #
paxt on this vegqulation, has argusd that cort,
resdsarch reports and techncal data submitted' under
Covarnment contracts ars not agency)\records (ﬂiomnnn
Cor% \ P Dﬁg_rtncnt of Defalse, Cile Action! o, 18-

0305), While we have no way. of knowing how the
court's docision will deal with this issue, /it ims
possible that the outcome of this case will clarify
the FOIA rightn of partica sunh as Shiloh avd
Projects.’ |

Pinally, &£ Shiloh or Ptoﬁcctl believes that
the tachnical data included in a solicitation for .
bids on a particular Air Force yontract is unsatia-
factory, it could file a bid protest with our 'Oilfice,
as providcd in our Bid Protest Procedurea, 4 C.F.R.
Part 20 (1978). However, if the 1ids receivad under
a solicitation indicats that adequate compstition
has basen generated and reasonable: prices obtained,
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the fact that a particuler prospective biddor believes
solicitation deficiencier precluded it from vompeting
would not ordinarily be a sufficient justificaution

for obhjecting to an award under the soliclitation,

We truast that the foregoing information ia
responsive to your inquiry.

Sincexroly yours,

MTLTON 50C0MAR

Milton J. Bocclar
Ganeral Counsel
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