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Mp, Darrvl E, Laxo
273 San Carles Wav
Noy to, Califoraty 94947

Dear Mr, Laxo: 5P Qot avkn arvt1adle to panlie rendipy

This rasponds to your letcer of .June 10, 1980, concamming our
decision Matrer of Darrvl EB. Lawd, 8-19%0227, May 13, 1980, Since
vou have not presented any naw evidepce or racts, thare are no
grounds upon which to recounslider thac declsion,

In your latter you inquire why you ware not zlven a retroactive
temporary promotizn to grade (GS~12 betwaen November 2, 1972, and
Novermber 23, 1973, 0On Yovemdar 3, 1972, when you vere assigned the
duties of Cvordinator rfor Deap Submergence Vehicles, that position
was classified as a Naval Avchitect, GS5-871-13, Since you were not
eligible for appoincment as a Naval architect, vou ware not aligible
for promocion to the position when it was classified as a laval
Architect, GS-13. Thus, vou were not eligible to be remporarily
promoted to thac positcion or to be paid at either the C5-12 or the
G5-13 lavel. Bisad on the YNavy's actlon reclassitfying the position
co that of Cea2ral Enzineer, GS-11, a position to which you were
eligible to be promoted, the retronctive tamporary vromction zranted
to you by tha Claims Division under ¢he auchority of our Turner-Caldwell
devilslons for the period beginning the 12lsc day after thwe dace of
reclassification was proper,

Pagarding the classificacion of the posdlcion of Coordinator for
Deep Sudnmerzence Vehiclas, the general rule is that an ewployvee of
che Federai Government is only encicled t2 rhe salare of the pasition
to wiich ha is appointed regzavdless of tite dutias he pertorns. Qur
Turnevr-Caldirail decisions provida a limited encaption to that rule.
Howavar, 1s we suated earlier, unlass an e2mplovyea i3 eligible for
peraanant proantion o a pesizion, he 15 pot epncicled e a recrsoaccive
temporary promovion to the poslcion due to an extended da2tall, Since
you ware n>t quallried for prumollen co the posiclon wihile it was
classitied as Nival Archicte:ze, there was no wthority to granc a
retroactive tamporary promecion at that tize,
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Contrary to your suggestion that tha decision is conslstent
with your view that the position should have been classified at CS-12
throughout the pariod covered by four clain, the decision does not
express un opinion regarding the propriety of the position classi-
fication since, ifor the pariods’ involved, this was a matter within
the jurisdiction of the Civil Service Comission and the agency
involved, \iloreover, the Supreme Court held in United Srates v,

Testan, 424 U.S. 392 (1976), that there 'is no authority Lo pay

tackpay for a veriod of wroungful classificacion,

¢ Sincerely yours,
xdwin Jo Nongeay

Edwin J, Monsna
Assistant Geneval Counsel





