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M a s h i n g t o n ,  D . C .  211548 ?-b-fl 

"?sx;, 
De!+? * e ?  

% r: "%"r.B,. " p q p  
Dear Nr. Gallas: 

.. I pr5c/&7&Lfid On March 1 0 ,  1981 ,  t h e  GAO P e r s o n n e l  A p p e a l s  Eoard  
p u b l i s h e d ,  a t  46 F e d e r z l  R e g i s t e r  15884-15868,  a p r o p o s e d  

managercent r e l a t i o n s  m a t t e r s  i n  t: ' GADJ 
Office. The Board r e q u e s t e d  comnen t s  on t h e  p r o p o s e d  
r e g u l a t i o n s ,  i n c l u d i n g  cornme~ts c o n c e r n i n g  t h e  E o a r d ' s  
a u t h o r i t y  t o  i s s u e  them. 

d e a l i n g  with r e p r e s e n t a t i o n  i s s u e s  and o t h e r  l abo r -  

I n  r e s p c n s e  t o  t h a t  r e q u e s t  w e  a r e  p r e s e n t i n g  t o  you 
t h e  cornzents of  t h e  rnanzgerent  of GAO on t h e  E o a r d ' s  pro- 
posed r e g u l s t i o n s .  ige w i l l  f i r s t  p r e s e n t  o u r  p o s i t i o r ,  o n  
thz mat ter  cf t h e  Board's a u t h o r i t y  t o  i s sce  t h e  r e g u l a -  
t i o n s  and t b e n  o u r  views o n  s p e c i f i c  p r o v i s i o n s  i n  t h e  
r e g u l a t i o n s .  
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The Eoard7s a u t h o r i t y  i n  t h e  a r e a  cf l a b o r - m a n a g e n e n t  
r e l a t i o n s  i s  l i m i t e d  t o  t h e  a u t h o r i t y  t o  a d j u d i c a t e  s p e c i -  
f i e d  ca ses  and t h e  a u t h o r i t y  t o  i s s u e  t h e  o p e r a t i o n a l  o r  
p r o c e d u r a l  r e g u l a t i o n s  ' n e c e s s a r y  f o r  t h e  e d j u d i c a t i o n  o f  
t h o s e  c a s e s .  The Board h a s  no a u t h o r i t y  t o  i s s u e  sub-  
s t a n t i v e  l abor -managenen t  r e g u l a t i o n s ,  and  n e i t h e r  t h e  
C c r n 2 t r o i i e r  G n n e r a l  no r  any  p a r t y  t o  2 d i s p u t e  a r i s i n g  
unde r  t h e  A c t  is bound by a c t i o n s  of t h e  Eoard  which  a r e  
i n  excess  of t h e  E ,oa rd ' s  a r l t h o r i t y .  

\ 

Both  t h e  l a n g u a g e  and t h e  l e g i s l a t i v e  h i s t o r y  of  
t h e  GAO P e r s o n n e l  A c t  make t h e  d i v i s i o n  of a u t h o r i t y  
be tween  t h e  C o m p t r o l l e r  G e n e r a l  and t h e  Board c l e a r .  
The f u n c t - i o n  of  t h e  C o n p t r o l l e r  G e n e r a l  is  q u a s i -  
l e g i s l a t i v e ;  5e d e t e r m i n e s  t h e  s u b s t a n t i v e  p r o v i s i o n s  



of t h e  labor-management  p rogram.  The f u n c t i o n  of  t h e  
Board is a d j u d i c a t o r y .  S e c t i o n  3 ( a )  o f  t h e  A c t  s t a t e s :  

"The C o m p t r o l l e r  G e n e r a l  shall * * * 
e s t a b l i s h  by r e g u l a t i o n  a p e r s o n n e l  
management s y s t e m  f o r  t h e  G e n e r a l  
A c c o u n t i n g  Of f i ce  * * * which  s h a l l  
meet t h e  r e q u i r e m e n t s  of s u b s e c t i o n s  
(b) t h r o u g h  ( h ) . "  (Emphasis a d d e d . )  

S u b s e c t i o n  ( e )  s t a t e s ,  i n  p e r t i n e n t  p a r t :  

"The p e r s o n n e l  s y s t e m  * * * s h a l l  p ro -  
v i d e  f o r  a labor-management  r e l a t i o n s  
p r o g r a n ,  c o n s i s t e n t  w i t h  c h a p t e r  7 1  o f  
t i t l e  5 ,  U n i t e d  S t a t e s  Cod5.l' 

I n  i t s  report on H.R .  5 1 7 6 ,  which  was s u b s e q u e n t l y  
e n a c t e d  a s  t h e  GAO P e r s o n n e l  A c t ,  t h e  House P o s t  O f f i c e  
and  C i v i l  S e r v i c e  Comaittee s t a t e d ,  a t  p a g e  5 ?  " H . R .  5176 
requires  t h e  C o m p t r o l l e r  G e n e r a l  t o  i s sue  r e g u l a t i o n s  
p r o v i d i n q  f r ~ r  labor-management  r e l a t i o n s  w h i c h  a r e  con- 
s i s t e n t  w i t h  t i t l e  5 of  t h e  C i v i l  S e r v i c e  Reform A c t . "  
h'ouse E e p o r t  Xo. 9 5 - 4 9 4 ,  9 6 t h  C o r q r e s s ,  1st S e s s i o n  
( 1 9 7 9 ) .  ( E m p h a s i s  a d d e d . )  A t  p a g e  1 0  of t h a t  r e p o r t  i t  
i s  s t a t e d :  

" S e c t i o n  3 ( e )  r e q u i r e s  t h e  G.40 
p e r s o n a e l  s y s t e n  t o  p r o v i d e  p r o c e d u r e s  t o  
e n s u r e  t h a t  each employee  o f  GAO has t h e  
r i g h t ,  f r e e l y  a n d  w i t h o u t  f e a r  o f  p e n a l t y  
o r  r e p r i s a l ,  t o  form, j o i n ,  and  a s s i s t  an 
employee  o r g a n i z a t i o n ,  o r  t o  r e f r a i n  f rom 
s u c h  a c t i v i t y .  T h i s  i s  t h e  same r i g h t  
a c c o r d e d  t o  e x e c u t i v e  b r a n c h  e n p l o y e e s  
unde r  t h e  s t a t u t o r y  l a b o r - n a n a g 2 n s n t  r e l a -  
t i o n s  program i n  t h a t  b r a n c h  ( s e e  5 u.S.C. 
7 1 0 2 ) .  S e c t i o n  3 ( e )  also r e q u i r e s  t h e  
p e r s o n n e l  s y s t e m  to p r o v i d e  f o r  a labor-  
management r el. a t  i o n s  program c o n s i s t e n t  
w i t h  c h a p t e r  7 1  of t i t l e  5 ,  U n i t e d  S t a t e s  
Code. C h a p t e r  7 1  c o n t a i n s  t h e  s t a t u t o r y  
p r o v i s i o n s  g o v e r n i n g  t h e  e x e c u t i v e  b r a n c h  
l a b o r - m a n a g s z e n t  relations progran .  
A g a i n ,  t h e  c o n n i t t e e  r e c o g n i z e s  t h a t  t h e  
form of t h e  G A 3  nersonnel systern  KC?^ be 
s u c h  t!?at c e r t a i n  provisions of c h a p t e r  7 1  
_--_--I_ -____-____-- 
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would no t  work p rope r ly  i f  made s t r i c t l y  
a p p l i c a b l e  t o  GAO.  Also i t  would be 
inappropr i a t e  f o r  GAO t o  be s u b j e c t  t o  
r u l e s  and r e g u l a t i o n s  of  t h e  Federal  Labor 
Re la t ions  Authori ty  e s t a b l i s h e d  under chap- 
ter 71.  Therefore ,  t h o  b i l l  r e q u i r e s  t h a t  
t h e  GAO labor-nanagement r e l a t i o n s  program 
be ' c o n s i s t e n t  w i t h '  chapter  7 1 .  The  corn- 
rni t tee  s t r e s s e s  t h a t  w h i l e  i t  in t ends  t h a t  
GRO eEployees w i l l  enjoy ec;uivalent r i g h t s  
and b e n e f i t s  a s  emDlovees covered bv chaD- 
t e r  7 1  the  GAO program is not bound t o  
incorpora te  each and every provis ion  of 
chapter 7 1 .  I' (Emphasis z d d e d .  ) 

The r e p o r t  of  t h e  Senate Cornmittee on Governmental 
A f f a i r s  (Serztte Report No. 96-540 ,  9 6 t h  Congress, 
1st Sessior. ,  1 9 7 3 )  on S. 1 8 7 9 ,  which was i d e n t i c a l  t o  
H.R. 5176 a s  t o  labor  r e l a t i o n s ,  s t a t e s ,  a t  page 5: 

"Seetior:  3 ( e )  provides  t h a t  while no t  
s u b j e c t  t o  chapter  7 1  of t i t l e  5 ,  United 
S t a t e s  Code, GAO is  requi red  t o  e s t a b l i s h  
a labcr-aznagenent r e l a t i o n s  program w h i c h  
m u s t  achieve the  ends s e t  f o r t h  t h e r e i n .  
The Federal  Labor Rela t ions  Authori ty  w i l l  
n o t  have j u r i s d i c t i o n  over GAO's program. 
I t  will be zdn in i s t e red  by t h e  Coap t ro l l e r  
General * * * . I '  (Ennhasis  added.)  

Sec t ion  4 ( h )  of t he  Act s z t s  f o r t h  t h e  Board 's  
labor-management a u t h o r i t y  t o  ' I *  * * cons ide r ,  dec ide ,  
and order  c o r r e c t i v e  or d i s c i p l i n a r y  a c t i o n  ( a s  appro- 
p r i a t e )  i n  ca ses  * * * "  (emphasis added) i n  t he  a r e a s  
s p e c i f i e d  i n  t h a t  p rovis ion  of t h e  Act. 

Senate Report 170. 9 6 - 5 4 0  on S.  1579 s t a t e s ,  a t  
page 5 ,  regarding the  Board 's  r o l e  i n  GAO's l abor -  
r e l a t i o n s  program: 

" *  * * c o n t r o v e r s i e s  a r i s i n g  under 
[ t h e  progran] will be resolved by t h e  GAO 
Personnel Lppeals Bozrd i n  zccord-ncc w i t h  
t h e  p rov i s ions  o f  s e c t i o n  4 of t h i s  b i l l . "  
(Emphasis added. ) 

On page 7 ,  t h e  r epor t  s t a t e s :  
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" S e c t i o n  4 ( h )  a u t h o r i z e s  t h e  Board t o  
c o n s i d e r ,  d e c i d e ,  and o r d e r  c o r r e c t i v e  
or d i s c i p l i n a r y  a c t i o n  ( a s  a p p r o p r i a t e )  
a r i s i n g  f r o n  s u c h  m a t t e r s  a s  * * * 
( 4 )  l abor -manegement  r e l a t i o n s  ma t t e r s  
a s  s p e c i f i e d  i n  t h i s  s u b s e c t i o n  * * * . ' I  

(Emphas i s  added .  ) 

T h e r e  i s  n o t h i n g  i n  s e c t i o n  4, o r  any o t h e r  p o r t i o n  
of t h e  A c t ,  w h i c h  c o n f e r s  on t h e  Board t h e  power t o  
e s t a b l i s h  a labor-management  r e l a t i o n s  program f o r  GAO. 
The Eoard  has n o t  b e e n  a u t h o r i z e d  by C o n g r e s s  t o  d e t e r -  
mine  p o l i c y  i n  t h e  a r ea  o f  l a b o r  r e l a t i o n s ,  o r  t o  i s s u e  
s u b s t a n t i v e  r e g u l a t i o n s .  The E o a r d ' s  f u n c t i o n  i s  s t r i c t l y  
a d j u d i c a t o r y  and i t s  a u t h o r i t y  t o  i s sue  r e g u l a t i o n s  unde r  
s e c t i o n  4(m)(2) i s  l i m i t e d  t o  t h e  " o p e r a t i o n a l  p r o c e d u r e s "  
n e c e s s a r y  f o r  t h e  a d j u d i c a t i o n  of s u c h  cases .  

k?oreover, e v e n  a s suming  t h e  Eoard  h a 3  b e e n  g i v e n  
t h e  t y p  of p o l i c y  r o l e  c o n f e r r e d  upon t h e  F e d e r a l  Labor  
R e l a t i o n s  A u t h o r i t y  ( F L W ) ,  t h e  suGmary o f  a r g u m e n t s  i n  
f a v o r  of  t h e  9 o a r d ' s  a u t h o r i t y  t o  i s s u e  s u b s t a n t i v e  r e g -  
u l a t i o n s ,  c s n t a i n e d  i n  t h e  S u p p l e a e n t a r y  I n f o r m a t i o n  por- 
t i o n  of  t h e  p r o p o s e d  r u l e ,  g r e a t l y  e x a g g e r a t e s  t h e  r o l e  
of t h e  FLRA. T h e  r o l e  o f  t h e  FLRA i s  t o  i n t e r p r e t  and 
a F p l y  t h e  p r o v i s i o n s  o f  c h a p t e r  7 1  t o  p a r t i c u l a r  cases,  
j u s t  as t h e  r o l e  of t h e  Board i s  t o  i n t e r p r e t  and a p p l y  
t h e  p r o v i s i o n s  o f  GAO Orde r  2 7 1 1 . 1  t o  i n d i v i d u a l  c a s e s .  
The FLPA n a y  n o t ,  by  r e g u l a t i o n ,  chan92  o r . r e w r i t e  t h e  
s u b s t a n t i v e  p r o v i s i o n s  o f  5 U.S.C. c h a p t e r  71 .  T h u s ,  
where  a term is  s p e c i f i c a l l y  d e f i n e d  i n  5 U . S . C .  c h a p t e r  
7 1 ,  t h e  FLRA r e g u l a t i o n s  s i m p l y  i n c o r p o r a t e  t h a t  pro- 
v i s i o n  of t h e  s t a t u t e  by r e f e r e n c e .  See 5 C . F . R .  
2 4 2 1 . 2 .  T h e  F L U ,  h a s  no  a g t h o r i t y  t o  issue r e g u l a t i o n s  
c o n t a i n i n g  d e f i n i t i o n s  d i f f e r e n t  f r o n  t h o s e  c o n t a i n e d  
i n  5 U . S . C .  c h a p t e r  7 1 .  

The Eoard i s  e x p r e s s l y  a u t h o r i z e d  by s e c t i o n  4(h)(4), 
( 5 ) ,  and ( 6 )  o f  t h e  A c t  t o  z d j u d i c z t e  r e p r e s e n t a t i o n  
cases a n d  u n f a i r  l a b o r  p r a c t i c e  cases  " *  * * under  t h e  
s y s t e m  e s t a b l i s h e d  by s e c t i o n  3 ( e ) *  * * I '  o f  t h e  Act and 
" a n y  o t h s r  m a t t e r  appealable t o  t h e  Egc7rd i;rlder t h a t  
s y s t e m . "  

The  labor-management  s y s t e m  e s t a b l i s h e d  by t h e  
C o m p t r o l l e r  G e n e r a l  i s  G A O  Order  2 7 1 1 . 1 ,  October 1, 1 9 8 0 ,  
~ a b o r - M a n a g e m e n t  R e l a t i o n s .  Pa rag ra?h  5 of t h a t  O r d e r ,  
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a t  p a g e s  6-7, l i s t s  t h e  powers and  d u t i e s  of t h e  E o a r d .  
I n  a d d i t i o n  t o  r e p r e s e n t a t i o n  and u n f a i r  l a b o r  p rac t ice  
cases which  a r e  s p e c i f i c a l l y  r e f e r e n c e d  i n  t h e  A c t ,  t h e  
O r d e r  g i v e s  t h e  Eoard  a u t h o r i t y  t o  a d j u d i c a t e  n e g o t i a -  
b i l i t y  d i s p u t e s ,  e x c e p t i o n s  t o  a r b i t r a t i o n  a w e r d s  and 
s t a n d a r d  of c o n d u c t  cases,  t o  i s sue  p o l i c y  s t a t e m e n t s  
upon r eques t ,  and  t o  t ake  o t h e r  a c t i o n  n e c e s s a r y  t o  
a d m i n i s t e r  GAO Order  2 7 1 1 . 1 .  

P u r s u a n t  t o  s e c t i o n  4(n)(2) of t h e  A c t ,  and  t h e  
a d d i t i o n a l  a u t h o r i t y  c o n f e r r e d  upon t h e  Board by  GAO 
Orde r  2711.1, t h e  Board i s  a u t h o r i z e d  t o  i s s u e  t h e  
" o p e r a t i o n a l "  r e q u l a t i o n s  n e c e s s a r y  t o  a d j u d i c a t e  t h e  
t y p e s  o f  cases l i s t e d  a 5 o v e .  W h i l e  i t  may c h o o s e  t o  
i n c l u d e  c e r t a i n  s u b s t a n t i v e  p r o v i s i o n s  f o r  i n f o r m a t i o n a l  
p u r p o s e s ,  i f  i n c l u d e d ,  s u c h  p r o v i s i o n s  m u s t  be c o r n p l e t e l y  
c o n s i s t e n t  w i t h  GAO Orde r  2711 .1 .  t l o s t  e m p h a t i c a l l y ,  
n e i t h e r  t h e  A c t  n o r  GAO Orde r  2 7 1 1 . 1  g i v e s  t h e  Eoard  
a u t h o r i t y  t o  w r i t e  i t s  own lzbor-management  p rogram 
which  c o n f l i c t s  w i t h  o r  i s  i n c o n s i s t e n t  w i t h  t h e  p r o -  
gram e s t a b l i s h e d  by  t h e  C o m p t r o l l e r  G e n e r a l  p u r s v a n t  to 
s e c t i o r ,  3 ( e )  o f  t h e  A c t .  

The l i q i t a t i o n  on t h e  E o a r d ' s  a u t h o r i t y  t o  i s s u e  
r e g u l a t i o n s  is e s p e c i a l l y  c l e a r .  S e c t i o n  4 ( m ) ( 2 )  o f  t h e  
A c t  a u t h o r i z e s  t h e  Eoard  only t o  " e s t a b l i s h  i t s  o p e r a t i n g  
p r o c e d u r e s . "  N o t h i n g  i n  s e c t i o n  4 f  o r  i n  a n y  o t h e r  p a r t  
of t h e  A c t ,  c o n f e r s  upon t h e  Board t h e  b r o a d  p o l i c y  and  
r e g u l a t o r y  powers  g i v e n  t o  t h e  FLRA p u r s u a n t  t o  5 U.S .C .  
7 1 0 5 ( a ) .  These  powers  c a n n o t  b e  i n f e r r e d ;  t h e y  m u s t  b e  
g r a n t e d  by s t a t u t e  o r  r e g u l z t i o n .  

The powers  and d u t i e s  o f  t h e  Eoard  i n  t h e  a r ea  of  
l a b o r  r e l a t i o n s  c o u l d  a l s o  be compared t o  a pane l  of 
a r b i t r a t o r s .  S u c h  a p a n e l  c o u l d ,  t o  t h e  e x t e n t  a u t h o r -  
i z e d  by t h e  c o n t r a c t ,  p r e s c r i b e  t h e  p r o c e d u r e s  t o  be  
used  i n  a d j u d i c a t i n g  c a s e s  b e f o r e  i t .  I f  t h e  c o n t r a c t  
c o n t a i n e d  a p r o v i s i o n  r e q u i r i i ? g  c o n s i s t e n c y  w i t h  prac- 
t i c e s  i n  t h e  i n d u s t r y ,  t h e  p a n e l  c o u l d  a l s o ,  i n  t h e  
c o n t e x t  o f  a p a r t i c u l a r  case,  i n t e r p r e t  and  a p p l y  t h e  
c o n t r z c t  i n  a Kanner c o n s i s t e n t  w i t h  i t s  v i e w  o f  t h e  
p r a c t i c e s  i n  t h e  i n d u s t r y .  However, t h e  p a n e l  c o u l d  
n o t  p r o p e r l y  c o n s t r u e  a mandate  t o  confo rm t o  p r a c t i c e s  
i n  t h e  i n d u s t r y  a s  a u t h o r i t y  k o  p r e e n p t i v e l y  r e w r i t e  
t h e  e n t i r e  c o l l e c t i v e - b a r g z i n i n g  a g r e e m e n t  t o  s u i t  i t s  
v i e w  o f  p r a c t i c e s  i n  t h e  i n d u s t r y .  N e i t h e r  a r b i t r a t o r s  
n o r  o f f i c i a l s  a p p o i n t e d  t o  z a x i n i s t r a t i v e  b o d i e s  a r e  
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a u t h o r i z e d  t o  d e t e r m i n e  t h e  s u b s t a n t i v e  p r o v i s i o n s  of  t h e  
e n a b l i n g  l e g i s l a t i o n  o r  c o l l e c t i v e - b a r g a i n i n g  a g r e e m e n t .  
With t h e  l i m i t e d  e x c e p t i o n  o f  i n t e r e s t  a r b i t r a t i o n ,  s u c h  
powers  a r e  n o t  c h a r a c t e r i s t i c a l l y  g r a n t e d ,  and  t h e y  a r e  
n e v e r  f r e e l y  imp1 i ed  . 

The Board is bound t o  a d j u d i c a t e  c a s e s  p u r s u a n t  t o  
GAO Orde r  2711.1.  I n  t h e  c o n t e x t  o f  a p a r t i c u l a r  case,  
it may c o n s i d e r  t h e  i s sue  of  w h e t h e r  t h e  c o n t r o l l i n g  
p r o v i s i o n  of GAO Orde r  2711.1 is  c o n s i s t e n t  w i t h  5 U.S.C. 
c h a p t e r  71  and i t s  d e t e r m i n a t i o n  on  t h i s  i s s u e  i s  l i r r i t e d  
by t h e  a u t h o r i t y  t o  a d j u d i c a t e  s p e c i f i e d  cases  and  t h e  
a u t h o r i t y  t o  i s sue  t h e  o p e r a t i o n a l  o r  p r o c e d u r a l  r e g u l a -  
t i o n s  n e c e s s a r y  f o r  a d j u d i c a t i o n  o f  t h o s e  cases. 

COMMEXI'S ON S ? E C I F I C  PROVISIONS OF PROPOSED RULE 

1. 528 .63  D s f i n i t i o n s .  A s  n o t e d  a b o v e ,  t h e  GAO P e r s o n n e l  
A c t  g i v e s  GAO t h e  a u t h o r i t y  and r e s p o n s i b i l i t y  t o  e s t a b -  
l i s h  a l a b o r - r e l a t i o n s  program f o r  GAO,  and i t  e x e r c i s e d  
t h a t  a u t h o r i t y -  b y  p r o m u l g a t i n g  GAO Order  2711.1.  T h a t  
O r d e r  c o n t a i z s  d e f i n i t i o n s  of employee ,  s u p e r v i s o r ,  
managenent  s f f i c i a l ,  c o n f i d e n t i a l  employee ,  and p r o f e s -  
s i o n a l  enploy;ss which a r e  t h e  d e f i n i t i o n s  t h e  Board n u s t  
u t i l i z e .  T h s r e f o r e ,  w h i l e  t h e  Board w i l l  n e c e s s a r i l y  
h a v e  t o  i n t e r p r e t  t h o s e  d e f i n i t i o n s  i n  a - p p l y i n g  them t o  
cases b r o u g h t  b e f o r e  i t ,  t h e  Board c a n n o t  r e p l a c e  t h o s e  
d e f i n i t i o n s  w i t h  o n e s  of its own. fJe n o t e  t h a t  t h e  d e E i -  
n i t i o n s  of s u p r v i s o r  and p r o f e s s i o n a l  employee  c o n t a i n e d  
in S 2 8 . 5 3  d i f f e r  s u b s t a n t i v e l y  f rom t h o s e  i n  t h e  O r d e r .  
We recomnend t h a t  t h e  f o l l o w i n g  l a n g u a g e  be .  s u b s t i t u t e d :  

S 2 8 . 6 3  D e f i n i t i o n s .  

I n  s u b p a r t s  E and  F t h e  terms " E n p l o y e e , "  
" S u p e r v i s o r  , I 1  "Planagement o f f i c i a l  
" C o n f i d e n t i a l  employee  " P r o f e s s i o n a l  
emp~oyee," "Labor  o r g a n i z a t i o n , "  " E X -  
c l u s i v e  r e p r e s e n t a t i v e , "  " C o l l e c t i v e  
bz l rga in ing  , ' I  " C o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t , "  " G r i e v a n c e , "  " A p p r o p r i a t e  
u n i t , "  and "Dues ,"  s h a l l  h a v e  t h e  mean- 
i n g s  s e t  f o r t h  i n  p a r a g r a p h  3 o f  GAO 
Orde r  2 7 1 1 . 1 .  

2 .  5 2 8 . 6 5  Kho may f i l e  p e t i t i o n s .  G A O  h a s  d e t e r m i n e d  
i n  GAO Order  2 7 1 1 . 1 ,  i n  exercise of  i t s  a u t h o r i t y  unde r  
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t h e  GAO P e r s o n n e l  A c t ,  who may f i l e  p e t i t i o n s .  However,  
w e  h a v e  no  o b j e c t i o n  i f  t h e  Board w i s h e s  t o  i n c o r p o r a t e  
t h i s  d a t a  i n  i t s  r e g u l a t i o n s  f o r  i n f o r m a t i o n a l  p u r p o s e s .  

R e g a r d i n g  s e c t i o n  2 S . S 5 ( a ) ( 5 ) ,  c o n s i s t e n t  w i t h  H.R. 
Rep. 96 -494 ,  p a g e  10, GAO e l e c t e d ,  i n  p r o m u l g a t i n g  GAO 
Order  2711.1, n o t  t o  p r o v i d e  a means f o r  l a b o r  o r g a n i z a -  
t i o n s  which  d o  n o t  have  e x c l u s i v e  r e c o g n i t i o n  t o  o b t a i n  
a d u e s  a l l o t n e n t  s y s t e m .  5 U . S . C .  7 1 1 5 ( c )  was r e g a r d e d  
a s  a p p r o p r i z t ?  f o r  uf i ions  i n  v e r y  l a r g e  b u t  c e n t r a l i z e d  
a g e n c i e s ,  i n  which u n i o n s  n i g h t  h z v e  c o n s i d e r a b l e  s t r e n g t h  
b u t  be u n a b l e  t o  a c h i e v e  e x c l u s i v e  r e c o g n i t i o n .  I t  is n o t  
a p p r o p r i a t e  f o r  GAO. The Board d o e s  n o t  h a v e  a u t h o r i t y  
t o  p r o v i 2 e  f o r  d u e s  a l l o c a t i o n  s y s t e m s  o u t s i d e  t h e  frame- 
work o f  e x c l u s i v e  r e c o g n i t i o n .  T h e r e f o r e ,  § 2 8 . 6 5 ( a ) ( 5 )  
s h o u l d  b e  d e l e t e d .  

S e c t i o n  2 8 . 6 5 ( a ) ( 6 )  s h o u l d  a l s o  b e  o m i t t e d ,  N e i t h e r  
t h e  A c t  nor  GAO Orde r  2 7 1 1 . 1  a u t h o r i z e s  c o n s o l i d a t i o n  of 
u n i t  p r o c e d s r e s  a n d ,  a s  e x p l a i n e d  a b o v e ,  t h e  Board h a s  
no  authority te i n d e p e n d e n t l y  p r e s c r i b e  s u c h  procedures .  
C o n s o l i d a t i c n  p r o c e d u r e s  were p r o v i d e d  f o r  i n  5 U . S . C .  
c h a p t e r  73. and E x e c u t i v e  Orde r  11431 t o  r e d u c e  t h e  
e x t e n s i v e  u n i t  f r a g m e n t a t i o n  t h a t  had d e v e l o p e d  u n d e r  
t h e  y e a r s  of l a b o r  r e l a t i o n s  u n d e r  E x e c u t i v e  o r d e r s .  S e e  
t h e  e x p l a n a t i o n  c o n c e r n i n g  t h e  r e a s o n s  f o r  t h e s e  u n i q u e  
p r o c e d u r e s  i n  t h e  R e p o r t  and Recoianendat ions  of  t h e  Fed- 
e r a l  Labor  E e l a t i o n s  C o u n c i l  on  t h e  Amendment t o  E x e c u t i v e  
Order 11491, a s  Amended, Labor-I:?nzGecent E e l a t i o n s  i n  t h e  
F e d e r a l  S e r v i c e ,  J a n u a r y  1 9 7 5 ,  a t  p a g e s  34-35. GAO h a s  
no s u c h  u n i t  f r a g m e n t a t i o n  p r o b l e m  s i n c e  i t  c u r r e n t l y  h a s  
no c e r t i f i e d  u n i t s .  C o n s i s t e n t  w i t h  H . R .  Rep. No. 96-494, 
p a g e  10, t h e  C o m p t r o l l e r  G e n e r a l  e l e c t e d  t o  combat  t h e  
p r o b l e n  o f  u n i t  f r a g z e n t a t i o n  by  p r o v i d i n g  f o r  m i n i m u m  
a p p r o p r i a t e  u n i t s .  See paragraph 8 of G A O  O r d e r  2 7 1 1 . 1 .  
T h i s  p r o v i s i o n  w i l l  o b v i a t e  t h e  need  f o r  c o n s o l i d a t i o n  
p r o c e d u r e s  and p r e v e n t  t h e  GAO program f r o 3  b e c o n i n g  
u n n e c e s s a r i l y  c o n 2 l i c a t e d .  

S e c t i o n  2 8 . 6 5 ( b )  s h o u l d  be r e v i s e d  as follows: 

" ( b )  X o t w i t h s t a n d i n g  t h e  9 r o v i s i o n s  
of ( a )  of t h i s  s e c t i o n ,  n o  F e t i t i o n  Kay b e  
f i l e d  p u r s u a n t  t o  (a)(l) and ( 2 )  of  t h i s  
section \.;here a n  election hes been  h e l d  
w i t h i n  t h c  p r e c 2 d i n g  1 2  n o n t h s  o r  :;here a 
v z l i d  c o l l e c t i v s - b a r y a i n i n 3  agreeinent i s  
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in e f f e c t ,  e x c e p t  t h a t  s u c h  a p e t i t i o n  
may be f i l e d  n o t  more t h a n  1 0 5  d a y s  and 
n o t  l e s s  t h a n  6 0  d a y s  p r i o r  t o  t h e  
e x D i i a t i o n  o f  t h e  i n i t i a l  3 -vea r  term of 
t h e  c o n t r a c t ,  o r  a t  a n y  t i x e  a f t e r  t h e  
e x D i r a t i o n  o f  t h e  i n i t i a l  3 -vear  t e r n  o f  * - 4  

the c o n t r a c t . "  ( N e w  l a n g u a g e  u n d e r s c o r e d . )  

T h i s  r e v i s i o n  i s  n e c e s s a r y  a s  t h e  p r o p o s e d  r u l e  creates  
the impressior, t h a t  a n y  c o n t r a c t  can a c t  as a n  i n d e f i n i t e  
bar t o  a n  e l e c t i o n .  Compare 5 C . F . R .  2422.3  which  pro- 
v i d e s  f o r  an  "open p e r i o d "  on  a 3 -yea r  c o n t r a c t ,  and  n o  
bar a f t e r  e x p i r a t i o n  of  t h e  f i r s t  3 y e a r s  o f  i? c o n t r a c t .  

3 .  5 28.67 C o n t e n t s  o f  r e p r e s e n t a t i o n  p e t i t i o n s .  I n  
S; 2 8 , 6 7 ( a ) ( 4 )  t h e  words "and  t o  t h e  A s s i s t a n t  Sec re t za ry  
b f  Labor  f o r  Labor-Management R e l a t i o n s "  s h o u l d  b e  
d e l e t e d .  S e e  comnen t s  on § 28.93(b) and  ( c ) .  

C o n s i s t e n t  w i t h  our  comments o n  S 2 8 . 6 5 ( a ) ( 5 )  and 
( 6 )  a b o v e ,  5 2 3 . 6 7 ( e )  s h o u l d  b e  orni t tec?.  

4 .  S 2 8 . 5 9  F r e - i n v e s t i q a t i o n  p r o c e e d i n g s .  I n  S; 2&.69(c), 
t h e  phrase " *  * and t o  whe the r  a n  e l e c t i o n  s h o u l d  be 
h e l d , "  s h o u l d  be d e l e t e d .  P a r a g r a p h  7 o f  GAO Orde r  2711.1 
requires  2r-i e l e c t i o n  i n  e a c h  i n s t a n c e ,  and t h e r e  i s  no  
p r e c e d e n t  i n  t h e  F e d e r a l  s e c t o r  f o r  c e r t i f i c a t i o n  of a n  
e x c l u s i v e  r e p r e s e n t a t i v e  w i t h o u t  an  e l e c t i o n .  Goth Exec-  
u t i v e  Orde r  No. 1 1 4 9 1  and 5 U . S . C .  c h a p t e r . 7 1  r equ i r e  an  
e l e c t i o n .  

The f o l l o w i n g  l a n g u a g e  s h o u l d  be added  t o  
s u b s e c t i o n  ( d )  : 

" *  * * or  s u b i n i t s  o t h e r  e v i d e n c e  t h a t  i t  
i s  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  or' t h e  
employees  i n v o l v e d . "  Conpare  5 C . F . R .  
2 4 2 2 . 5 ( a )  and p a r a .  7 c  o f  G A 3  Order 2 7 1 1 . 1 .  

5. § 28.73 Conduct  of e l e c t i o n s .  S u b s e c t i o n  ( a )  s h o u l d  
be r e v i s e d .  Under  t h e  GFO P e r s o n n e l  A c t  t h e  Board is  n o t  
empowered e i t b e r  t o  d e l e g a t e  a n y  of i t s  f u n c t i o n s  t o  an  
o u t s i d e  o r g a n i z a t i o n  o r  t o  h i r e  t cn7ora ry  employees. T h e  
Act d o 2 s  n c t  g i v e  t h e  2 0 a r d  c o n t r z c t i n g  o r  h i r i n g  a u t h o r -  
i t y ,  w i t h  t h e  e x c e p t i o n  of t h e  e x p r e s s  r i g h t  t o  s e l ec t  a 
G e n e r a l  C o u n s e l .  
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28.73(b) should a l s o  be r ev i sed .  I t  r e f e r s  o n l y  
t o  t h e  o b l i g a t i o n s  of GAO and c r e a t e s  t h e  impression t h a t  
w h i l e  GAO's conduct i s  susy?ect, t h e  conduct o f  a l abor  
o r g a n i z a t i o n  is  n o t ,  The 8oard1s a u t h o r i t y  t o  d i c t a t e  
a reasonable  t i m e ,  p l a c e ,  d a t e ,  e t c , ,  o f  an e l e c t i o n  is 
undisputed and t h e r e  is  no b a s i s  €or assuning GAO w i l l  
n o t  "coopera te  i n  a l l  reasonable  ways." Moreover, these 
d e t a i l s  of  t h e  e l e c t i o n  a r e  prescr ibed  i n  t h e  n o t i c e  
which i s  d i r e c t e d  by t h e  Board. Subsection ( b ) ( 2 )  is 
e s p e c i a l l y  o f f ens ive  and one-sided a s  i t  appears  t o  
a s s m e  o n l y  GAG would engage i n  conduct which a f f s c t s  
t h e  outcome of an e l e c t i o n .  ' r j h i l e  on ly  management has  
t h e  o b l i g a t i o n  t o  rena in  n e u t r a l ,  a l l  of t h 2  p a r t i e s  a r e  
requi red  t o  r e f r a i n  from conduct which tends  t o  i n t e r f e r e  
w i t h  t h e  enTloyees' expression o f  f r e e  choice.  The  types  
of conduct which c o u l d  form a b a s i s  f o r  s e t t i n g  aside t h e  
r e s u l t s  of  an e l e c t i o n  a r e  gany and va r i ed  and a r e  b e s t  
handled pursuant  t o  procedures f o r  determining o b j e c t i o n s  
t o  an e l e c t i o n .  See our conrnents below, There is no need 
t o  s e p a r a t e l y  l i s t  c e r t a i n  o b l i g a t i o n s  of GAO i n  subsec- 
t i o n  ( b )  w%?ich sugges ts  t h a t  on ly  GAO's conduct is suspec t .  
Fie recormend t h a t  t h e  following language be s u b s t i t u t e d  
f o r  subsec t ions  { a )  and ( b ) :  

( a )  The Eoard s h a l l  conduct or  supe rv i se  
any e l e c t i o n .  

( b )  Anpropriate n o t i c e s  s e t t i n g  f o r t h  the  
d e t a i l s  of t he  e l e c t i o n  shall be  posted 
by G A 0  a s  d i r e c t e d  by the  Board.' 

2 8 . 7 3 ( d ) ( 3 )  s h o u l d  be rev ised  a s  f o l l o w s  t o  
conform t o  paragraph 7a o f  GAO Order 2 7 1 1 . 1 .  

( 3 )  Ti7here one o r  mcre o f  t h e  l abor  
o r a a n i z a t i o n s  on the b a l l o t  has received 
t h e  vote  o f  3 0 %  or  pore o f  t he  employees --- 
e l i g i b l e  t o  v o t e ,  - b ~ t  no choice has gained 
a n a j o r i t y  o f  t he  v o t e s  c a s t ,  the Board 
nay order  a run-off e l e c t i o n  between the  
two choices  rece iv ing  the  l a r g e s t  number 
of v o t e s  i n  t h 2  o r i g i n 2 1  e l e c t i o n ,  u n l e s s ,  
because of a t i e  vo te  o r  fo r  some o the r  
rezson ,  t he  r e s u l t  i s  i n c o n c l u s i v e ;  
and * * * .  [New language underscored.)  

- 9 -  



-__a_.. 

. .  

We no te  t h a t  subsec t ion  ( e )  r e f e r s  on ly  t o  chal lenged 
b a l l o t s  and 2oes n o t  provide f o r  r e s o l u t i o n  of o b j e c t i o n s  
t o  a n  e l e c t i o n .  Compare 5 C . F . R .  2 4 2 2 . 2 0 .  W e  recommend 
t h a t  procedures  f o r  t h e  r e s o l u t i o n  of  o b j e c t i o n s  t o  an  
e l e c t i o n  be s p e c i f i c a l l y  included.  

6 .  S 2 8 . 8 1  Authori ty  of t h e  Board. Subsect ion ( a )  
should be revised a s  follows: 

( a )  The procedures i n  t h i s  subpa r t  
relate, i n  p a r t ,  t o  t h e  Roard's f u n c t i o n s  
" t o  cons ide r ,  dec ide ,  and orc?er c o r r e c t i v e  
or  d i s c i p l i n a r y  a c t i o n  (as a p p r o p r i a t e )  
i n  cases a r i s i n g  from * * * any labor  prac- 

. t i c e  p roh ib i t ed  under t h e  labor-management 
s y s t e n  e s t a b l i s h e d  * * *'' by the  Comptroller 
Gerieral pursuant  t o  s e c t i o n  3 ( e )  of t h e  Act. 
[ A c t ,  Sec.  4(h)(6).1 

I n  l i n e  w i t h  our comments o n  t h e  Board 's  a u t h o r i t y  
above, subsec t ion  ( b )  s h o u l d  be d e l e t e d .  The e s t a b l i s h -  
men t  of  2 lzkor-nanageinent system is  t h e  r e s p o n s i b i l i t y  
of t h e  Cor!?ptroiler General ,  not t h e  Eoard .  

7 .  5 28.E3 t infair  l abor  p r a c t i c e s  - Eoard procedures .  
Since u n f a i r  l zbor  p r a c t i c e s  a r e  n o t  e n m e r a t e d  or 
def ined  i n  t h 2  Act, we recormend t h e  following r e v i s i o n  
i n  S28.83: 

''§ 2 8 - 3 3  Unfair l a b o r  practices--Board 
procedures .  

"An a l l e g a t i o n  t h a t  u n f a i r  l abor  
p r a c t i c e s  w i t h i n  t h e  d e f i n i t i o n  o f  GAO 
Order 2 7 1 1 . 1  -j, -jC * . I '  

Ne have two reconnendations regarding subsec t ion  (a). 
F i r s t ,  a s  5 U . S . C .  7118(a) does not  d i r e c t l y  app ly  t o  GAG,  
t he  coaparable  provis ion  of GAO Order 2711.1--paragraph 
14e--should be c i t e d  i n s t e a d .  Second, s i n c e  GAO Order 
2711.1  r e q u i r e s  (except  i n  two ins ta r?ccs)  t h a t  t he  p a r t y  
a l l e 3 i n q  zn LjnfZir l a b o c  ?rc?ct ice  f i r s t  fi:c a clia.ccje 
w i t h  t h e  cha rged  p z r t y  and allows t he  f i l i n g  of a com- 
p l a i n t  w i t h  the  Board only  a f t e r  a t  l e a s t  30 days have 
elapsed Eron the  f i l i n g  of t he  charge.  T h e  Order z l s o  
p rov ides ,  in ;:t?epir.g w i t h  t h i s  procedure,  t h a t  a f i l i c g  
w i t h  t h e  Ejoarcf i s  t imely i f  mzde w i t h i n  9 months of  t h 2  
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a l l e g e d  u n f a i r  l a b o r  p rac t i ce .  T h e r e f o r e ,  t h e  l a s t  p o r t i o n  
of s; 2 8 . 8 3 ( a )  s h o u l d  b e  changed  t o  r e a d  a s  follows: 

"*  * * which  o c c u r r e d  more t h a n  6 months  
b e f o r e  t h e  f i l i n g  of a n  u n f a i r  l a b o r  
p rac t ice  c h a r g e  w i t h  t h e  c h a r g e d  p a r t y ,  
as p r o v i d e d  i n  p a r a g r a p h  14b of GAO Order 
2711.1,  o r  n o r e  t h a n  9 months  b e f o r e  t h e  
filing of a c o m g l a i n t  w i t h  t h e  GeReral 
C o u n s e l  Ii 

I n  2 8 . 8 3 ( b ) ,  t h e  p o r t i o n  b e g i n n i n g  w i t h  t h e  word 
" p r i o r "  shoi l ld  be r r ,od i f ied  s o  t h a t  t h e  t e r m i n o l o g y  i s  
c o n s i s t e n t  w i t h  t h a t  i n  p a r a g r a p h  14 of  GAO O r d e r  2711.1.  
Under t h e  O r d e r ,  a n  u n f a i r  1;lbor p r a c t i c e  f i l i n g  w i t h  
t h e  Eoard  is t e rmed  a c o m p l a i n t ,  n o t  a p e t i t i o n .  I f  t h e  
G e n e r a l  C o u n s e l  is  t o  t a k e  cases  b e f o r e  t h e  Eoard  upon 
f i n d i n g  t h a t  a c o m p l a i n t  h a s  f i e r i t ,  t h e  G e n e r a l  C o u n s e l ' s  
a c t i o n  c o u l d  be deened " t h e  i s s u a n c e  of a formal compla in t . ' '  

8 .  5 28.85 Eoard a u t h o r i t y  beyond u n f a i r  l a b o r  p rac t ices .  
The Eoard  e . 0 3 ~  n o t  have a u t h o r i t y  i n  t h e  a r ea  of n a t i o n a l  
c o n s u l t a t i o n  r i g h t s  o r  n e g o t i a t i o n  i inpasses. A s  s t a t e d  
e a r l i e r ,  t k i l  GAO P e r s o n n e l  Act g i v e s  GAO t h e  a u t h o r i t y  
and r e s p o n s i b i l i t y  t o  e s t a b l i s h  a l a b o r - r e l a t i o n s  p rogram 
f o r  G A O ,  ani! t h a t  a u t h o r i t y  was e x e r c i s e d  by t h e  prornul- 
g a t i o n  o f  GAD Orde r  2 7 1 1 . 1 .  The Orde r  d o e s  n o t  p r o v i d e  
f o r  t h e  g r a t i n g  o f  n a t i o n a l  c o n s u l t a t i o n  r i g h t s .  And 
w h i l e  i t  d o e s  p r o v i d e  a p r o c e d u r e  f o r  t h e  r e s o l u t i o n  of 
n e g o t i a t i o n  i n p a s s e s ,  o n l y  t h e  C h a i r  o f  t h e  Board--not  
t h e  Board i t s e l f - - i s  t o  be i n v o l v e d .  

F u r t h e r ,  t h e  Board d o e s  n o t  h a v e  t h e  b r o a d  a u t h o r i t y  
d e s c r i b e d  ir! t h e  l a s t  s e n t e n c e  of  t h e  s e c t i o n .  GAO Order  
2 7 1 1 . 1 ,  i n  p a r a g r a p h  5 i ,  g i v e s  t h e  Eoard  t h e  power t o  
" i s sue  general s ta tements  of p o l i c y  o r  g u i z a n c e  on l a b o r -  
management r e l e t i o f i s  mzt ters ' !  b u t  o n l y  "upon r e q u e s t  froin 
GAO,  a l a b o r  o r g a n i z a t i o n ,  o r  a lavr fu l  o r c j a n i z a t i o n  n o t  
q u a l i f i e d  a s  a l a b o r  o r c j a n i z a t i o n . "  I t  d o e s  n o t  g i v e  
t h e  Roard t h e  power t o  i s s u e  s u c h  s t a t e n e n t s  on  i t s  own 
n o t i o n  n o r  t h e  a u t h o r i t y  d e s c r i b e d  i n  t h e  B o a r d ' s  p r o p o s e d  
r u l e s .  

Given  t h e  f o r e g o i n g ,  t h i s  s e c t i o n  is imprope r  and  
s h o u l d  b e  d e l e t e d .  
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9 .  S 28.87 N a t i o n a l  C o n s u l t a t i o n  R i g h t s ,  T h i s  sec t ion  
s h o u l d  be d e l e t e d .  See comment 3 above.  

10. f; 28.89 .  N e g o t i a b i l i t y  i s s u e s  - c o n p e l l i n g  need .  
T h i s  s e c t i o n  s h o u l d  be d e l e t e d  and t h e  Board s h o u l d  
p r e s c r i b e  n e g o t i a b i l i t y  p r o c e d u r e s  comparable  t o  t h o s e  
p r e s c r i b e d  a t  5 'J.S.C. c h a p t e r  7 1  and 5 C . F . R .  P a r t  2 4 2 4 .  
While  we r e c o g n i z e  t h a t  p r o c e d u r e s  d i f f e r e n t  fro?, t h o s e  
used by t h e  FLRA nay sometimes be a p p r o p r i a t e  f o r  GhO's 
l ahor -managexent  program, w e  o b j e c t  t o  t h e  B o a r d ' s  pro -  
p o s a l  to u s e  u n f a i r  l a b o r  p r a c t i c e  p r o c e d u r e s  t o  r e s o l v e  
n e g o t i a b i l i t y  issues. The A c t  r;l,andates t h a t  GAO's 
program be c o n s i s t e n t  w i t h  5 U.S.C. c h a p t e r  7 1 ,  and t h e  
u s e  o f  u n f a i r  l abo r  p r a c t i c e s  p r o c e d u r e s  f o r  l i t i g a t i o n  
of n e g o t i z j i l i t y  issiles was s p e c i f i c a l l y  c o n s i d e r e d  and 
r e j e c t e d  d u r i n g  t h e  p a s s a g e  of 5 U.S.C. c h a p t e r  71.  Ke 
b e l i e v e  i t  i s  i n a g q r o p r i a t e  for the Roard t o  adopt  a p ro -  
c e d u r e  which h a s  been s p e c i f i c a l l y  r e j e c t e d  by Congres s .  

The  C a r t e r  a d m i n i s t r a t i o n ' s  proposed  labor-management 
s t a t u t e ,  -Li t?dnent  No. 2 0 8 4  t o  S .  2 6 4 0 ,  Nay 1 5 ,  1978 ,  
c o n t a i n e d  s e 2 s r a t e  n e g o t i a b i l i t y  p r o c e d u r e s  s imi l a r  t o  
t h o s e  d i c t a t e 5  by E x e c u t i v e  Order  11491, See  s e c t i o n  
7 0 1 ,  p roposed  anendnent  t o  5 U.S.C.  7 1 5 9 ( e ) ,  Legislative 
H i s t o r y  of  t h e  F e d e r z l  S e r v i c e  Labor->!anagenent F e l a t i o n s  
S t a t v l t e ,  T i t l e  VI1 o f  t h e  C i v i l  S e r v i c ?  Eeform A c t  o f  1 9 7 8 ,  
C o r m i t t e e  o n  P o s t  O f f i c e  and C i v i l  S e r v i c e ,  Coi-nmittee 
P r i n t  No. 96-7 ,  9 6 t h  Cong. ,  1st Sess. 4 6 6 - 6 7  ( 1 9 7 9 ) .  
( L e g i s l a t i v ? .  H i s t o r y  of Title VII). I n  c o n t r a s t ,  t h 2  
Clay Labor-Management R i l l  s u p p o r t e d  by t h e  AFL-CIO 
( H . R .  1 3 ,  J a n u a r y  4 ,  1 9 7 7 ) ,  t h e  Ford Labor-Management 
Bill (E1.R. 1589 ,  J a n u a r y  10, 1977), and t h e  Clay/Ford 
Labor-Xanagement E i l l  ( E . R .  9 0 9 4 ,  September 1 4 ,  1 9 7 7 )  , 
c o n t a i n e d  no s u c h  p r o c e d u r e s .  Under t h e s e  1 - a t t e r  Ilouse 
b i l l s ,  supported by v a r i o u s  F e d e r a l  s e c t o r  labor o r g a n i -  
z a t i o n s ,  t h e r e  were no separate n e g o t i a b i l i t y  p r o c e d u r e s  
an6 s u c h  i s s u e s  were t o  be r e s o l v e d  under  u n f a i r  l a b o r  
p r a c t i c e  p r o c e d u r e s  o r ,  where a p p r o p r i a t e ,  under  i a p a s s e  
p r o c e d u r e s ,  a s  t h e y  a r e  i n  t h e  p r i v a t e  s e c t o r .  

A f t e r  c o n s i d e r a b l e  n o g o t i a t i o n s  between t h o s e  
f a v o r i n r j  t h e  p o s i t i o n  of t h e  a . ? ! ~ ~ , i n i s t r ~ t i o n ,  and  those 
f a v o r i n g  t h e  p o s i t i o n  of  t h e  v a r i o u s  F e d e r a l  s e c t o r  
l a b o r  o r g a n i z a t i o n s ,  t h e  C o n a i t t e e  P r i n t  of t h e  l a b o r -  
mznagement s t a t u t e  r e p o r t e d  by t h e  FIousc Committee on  
P o s t  O f f i c e  a n d  C i v i l  Service r e f l e c t e d  the  following 
c o R p r o n i s e :  
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The commit tee  i n t e n d s  t h a t  d i s p u t e s  
c o n c e r n i n g  t h e  n e g o t i a b i l i t y  of  p r o p o s a l s  
and m a t t e r s  a f f e c t i n g  working c o n d i t i o n s ,  
e x c e p t  €or  q u e s t i o n s  of  " c o m p e l l i n g  need" 
under  s e c t i o n  7117,  b e  r e s o l v e d  t h r o u g h  
t h e  f i l i n g  and p r o c e s s i n g  of  u n f a i r  l a b o r  
practice charges under  section 7116  and 
s e c t i o n  7115. Ur?der t h e  E x e c u t i v e  o r d e r  
program, a s e p a r a - t e  p r o c e d u r e  f o r  r e s o l v i n g  
n e g o t i z b l l i t y  d i s p u t e s  wz l s  p r o v i d e d .  The  
method o f  r e s o l u t i o n  p r c v i d e d  he re  i s  
ana logous  t o  t h a t  i n  t h e  p r i v a t e  sector 
under  t h s  H a t i o n a l  Labor R e l a t i o n s  A c t .  

H.R. Rep. No. 95-1403, 9 5 t h  Cong., 2d S e s s .  50 ( 1 9 7 8 ) ,  
L e g i s l a t i v e  H i s t o r y  of T i t l e  V I I ,  s u p r a ,  a t  6 9 6 .  

T h i s  compromise was f u r t h e r  d i l u t e d  when t h e  
s o - c a l l e d  " U d a l 1  3-mendment" was i n t r o d u c e d  e The Uda l l  
Amendmsnt r e 2 r e s e n t e d  t h e  f i n 2 1  conpromise  p o s i t i o n  of 
t h o s e  i n  t h e  Souse who s u p p o r t e d  t h e  p o s i t i o n  of t h e  
C a r t e r  a d m i n i s t r a t i o n ,  and t h o s e  i n  t h e  House ( C l a y ,  Fo rd ,  
e t c . )  whose p s i t i o n  was s u g p o r t e d  by F z d e r a l  s e c t o r  l a b o r  
o r g z n i z a t l o n s .  Tha t  compromise b i l l  p r o v i d e d  f o r  s e ; ?a ra t e  
n e g o t i a b i l i t y  p r o c e d u r e s  on any m a t t e r ,  a s  had been t h e  
p rac t i ce  ender  E x e c u t i v e  Order  1 1 4 9 1 .  I t  r e q u i r e d  un ions  
t o  u s e  s e p a r a t e  n e g o t i a b i l i t y  p r o c e d u r e s  on b o t h  "com- 
p e l l i n g  need  i s s z e s "  a n d  management r i g h t s  i s s u e s ,  a s  
well  a s  a l l  o t h e r  i s s u e s  i n v o l v i n g  q u e s t i o n s  of  h i g h e r  
l a w  o r  r e g u l a t i o p s .  See proposed 5 V . S . C .  7 1 1 7 ( c ) ( l )  of  
t h e  U d a l l  Axendment, 1 2 4  Cong. Fec. H ,  9 6 2 9 ,  September  13,  
1978 ,  L e g i s l a t i v e  F i s t o r y  of T i t l e  V I I ,  s u p r a ,  a t  9 1 6 .  
The Uda l l  Amendment  cox2romise  was u l t i m a t e l y  e n a c t e d  and 
i s  now c o d i f i e d  a t  5 U . S . C .  7117(c). 

I n  v iew of t h e  above ,  we b e l i e v e  i t  i s  e n t i r e l y  
i n a p p r o p r i a t e  for t h e  Board t o  f a i l  t o  p r c s c r i b ?  s e p a r a t e  
n e g o t i a b i l i t y  p r o c & u r e s  cor? .gzrable  t o  t h o s e  mandated by 
5 U . S . C ,  c h a p t e r  7 1  and E x e c u t i v e  Crder  1 1 4 9 1 .  F e d e r a l  
s e c t o r  l a b o r  o r g a n i z a t i o n s  l o b b i e d  h e a v i l y  f o r  t h e  
approach  proposed  by t h e  Board in 2 6 . 8 9  and t h e i r  v iew 
was r e j e c t e d  by Conqress a s  inapFroprlate f o r  t h e  F e d e r a l  
s e c t o r .  \?e he1icT;e the Eoard  zkist/ t h e r e f o r e ,  r e j c z t  
t h i s  app roach  and p r e s c r i b e  s e p a r a t e  n e g o t i a b i l i t y  
p r o c e d u i e s .  
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11. S; 28 .91  E e g o t i a t i o n  i n p a s s e s .  T h i s  s e c t i o n  s h o u l d  
be d e l e t e d .  A s  d i s c u s s e d  a b o v e ,  t h e  Eoard  h a s  o n l y  t h e  
a u t h o r i t y  g i v e n  t o  i t  by t h e  A c t  and GAO Order 2711.1.  
N e i t h e r  t h e  A c t  n o r  GAO Orde r  2 7 1 1 . 1  a u t h o r i z e s  t h e  Board 
t o  p r e s c r i b e  i n p a s s e  p r o c e d u r e s .  The Roard i s  m o s t  
d e f i n i t e l y  n o t  a u t h o r i z e d  t o  p r e s c r i b e  imsasse p r o c e d u r e s  
which  d i r e c t l y  c o n f l i c t  w i t h  p a r a g r a p h  1 3  of GAO O r d e r  
2711.1.  Moreover ,  c o n t r a r y  t o  p r o p o s e d  2 8 , 9 1 ( c ) ,  
impasse d e c i s i o n s  unde r  5 U . S . C .  c h a p t e r  7 1  a r e  n o t  
c o n s i d e r e d  f i n a l  d e c i s i o n s  a p _ o e a l a b l e  t o  t h e  c o u r t s .  

1 2 .  5 2 8 - 9 3  S t a n d a r d s  o f  Conduct  f o r  Labor O r g a n i z a t i o n s .  
I n  l i n e  w i t h  our  comrnents a b o v e ,  s u b s i c t i o n  ( a )  of  t h i s  
s e c t i o n  s h o u l d  b e  r e v i s e d  t o  i n c o r p o r a t e  p a r a g r a p h  1 5 a  of 
G&O Order  2711.1 .  I f  t h e  S o a r d  c h o o s e s  t o  i n c l u d e  s e c h  
s t a n d a r d s ,  the l a n g u a g e  s h o u l d  b e  i d e n t i c a l  t o  t h a t  i n  
p a r a g r a p h  15 of t h e  GAO O r d e r .  

we a l s o  recommend t h e  f o l l o w i n g  r e v i s i o n s  t o  t h i s  
s e c t i o n :  

S 2 6 , 9 3 ( b )  T h i s  c h a p t e r  does  n o t  
a u t h o r i z e  p a r t i c i p a t i o n  i n  t h e  nanagemen t  
of a l a b o r  o r g a n i z a t i o n  o r  a c t i n g  a s  a 
r e p r e s z n t a t i v e  of a l a b o r  o r g a n i z a t i o n  
by a manaijement o f f i c i a l ,  s u p e r v i s o r ,  
c o n f i z e n t i a l  e n p l o y e e ,  employee  i n  t h e  
O f f i c e  o f  I n t e r n a l  Review,  employee  i n  
t h e  O f E i c e  o f  S e c u r i t y ,  o r  ez ,p loyee  
enyaqed  i n  p e r s o n n e l  work i n  o t h e r  t h a n  
a p u r e l y  c l e r i c a l  c2 :pac i ty  ( i n c l u d i n g  an  
employee  i n  p e r s o n n e l  Law Matters ,  O f f i c e  
of  t h e  G e n e r a l  C o u n s e l ) ,  o r  by  a n y  o t h e r  
employee  i f  t h e  p a r t i c i p a t i o n  o r  a c t i v i t y  
would r e s u l t  i n  a c o n f l i c t  o f  i n t e r e s t  o r  
a p p a r e n t  c o n f l i c t  o f  i n t e r e s t  o r  would 
o t h e r w i s e  b2 i n c o n p a t i b l e  w i t h  law o r  
w i t h  t h e  o f f i c i a l  d u t i e s  o f  t h e  employee .  

( c )  I n  t h e  case  of amy l a b o r  
o r g a n i z a t i o n  which by o m i s s i o n  o r  com- 
m i s s i o n  h a s  w i l l  f u l l y  and i n t e n t i o n a l l y  
c a l l e d  o r  p a r t i c i n a t e d  i n  a s t r i k e ,  w o r k  
stogpage o r  slowdown, o r  p i c k e t s d  i n  a 
manner which  i n t e r f s r e d  w i t h  t h e  opera- 
t i o n s  o f  a Governn-ent  a g e n c y ,  o r  h a s  
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condoned s u c h  a c t i v i t y ,  t h e  Board s h a l l ,  
upon a n  a p p r o p r i a t e  f i n d i n g  it h a s  n a d e  
of s u c h  a v i o l a t i o n - -  

(1) r e v o k e  t h e  r e c o g n i t i o n  s t a t u s  
of t h e  l a b o r  o r g a n i z a t i o n ;  o r  

( 2 )  t a k e  a n y  o t h e r  a p p r o p r i a t e  
d i s c i p l i n a r y  a c t i o n .  

( a )  A l a b o r  o r g a n i z a t i o n  which h a s  
o r  seeks r e c o g n i t i o n  a s  a r e p r e s e n t a t i v e  
of e m p l o y e e s  unde r  t h i s  c h a p t e r  s h a l l  
f i l e  f i n a n c i a l  and o t h e r  r e p o r t s  w i t h  t h e  
B o a r d ,  p r o v i d e  f o r  bond ing  of o f f i c i a l s  
and  employees  of t h e  o r g a n i z a t i o n ,  and 
comply w i t h  t r u s t e e s h i p  a n d  e l e c t i o n  
s t a n d a r d s .  

( e )  A l a b o r  o r g a n i z a t i o n  which  h a s  
o r  sesks r e c o g n i t i o n  u n d e r  t h e s e  r u l e s ,  
s h a l l  z d h z r e  t o  p r i n c i p l e s  e n u n c i a t e d  i n  
t h e  r e q u l a t i o n s  i s s u e d  by t h 2  A s s i s t a n t  
S e c r e t a r y  r e g a r d i n g  s t a n d a r d s  o f  collduct: 
fo r  l a b o r  o r g a n i z a t i o n s  i n  t h e  p u b l i c  
s e c t o r .  C o m p l a i n t s  of  v i o l a t i o n  of  t h i s  
s e c t i o n  s h a l l  be f i l e d  w i t h  t h e  Board .  

A s  a p p a r e n t ,  o u r  p r o p o s e d  s u b s e c t i o n  ( b )  c o n p a r e s  
t o  t h e  Eoard's p r o p o s e d  s u b s e c t i o n  ( d )  b u t  r e v i s e s  t h e  
l a n g u a g e  i n  o r d e r  t o  be c o n s i s t e n t  w i t h  p a r a g r a p h  4b of 
GAO Orde r  2 7 1 1 . 1 .  

Car p r o p o s e d  s u b s e c t i o n  ( c )  i s  i d e n t i c a l  t o  t h e  
B o a r d ' s  p r o y o s e d  ( e ) .  O u r  proposed s u b s e c t i o n s  ( d )  and 
( e )  a r e  s i m i l a r  t o  t h e  B o a r d ' s  p roposed  ( b )  and ( c ) ,  
e x c e p t  t h a t  r e v i s i o n s  h a v e  Seen  n a d e  t o  r e f l e c t  t h e  f a c t  
t h a t  t h e  Board does n o t  h a v e  a u t h o r i t y  t o  a s s i g n  s u c h  a 
r o l e  t o  t h e  A s s i s t a n t  S e c r e t a r y .  Under G.40 Order  2 7 1 1 . 1 ,  
t h e  Soard--and t h e  Eoard  a l o n e - - h a s  s u c h  a u t h o r i t y  i n  
s t a n d a r d s - o f - c o n d u c t  c a s e s .  N e i t h e r  t h e  A c t  n o r  t h e  
Orde r  a u t h o r i z e s  the Eoard  t o  a s s i g n  such ;i role t o  a n  
o f f i c i a l  of  a n o t h e r  F e d e r a l  a g e n c y .  

I n  v i e w  of  t h e  d e l e t i o n s  r e g a r d i n g  p r o c e d u r e s  b e f o r e  
t h e  A s s i s t a n t  S s c r c t a r y ,  vre recornner.c! that a nt3vi s u b s e c -  
t i o n  be i n c l u d e d  t o  p r e s c r i b e  the p r o c e d u r e s  t h e  Goard 
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w i l l .  u s e  t o  h a n d l e  com;? la in t s  i n  s t a n d a r d s - o f - c o n d u c t  
cases, and t h e  r a n g e  of a c t i o n  which  t h e  Board may take  
i n  t h e  r e s o l u t i o n  of cases f i l e d  u n d e r  t h i s  s e c t i o n .  I n  
our v i e w  t h e  E o a r d ' s  p r o p o s e d  s u b s e c t i o n s  ( f ) ,  ( g ) ,  ( h ) ,  
and  ( i )  s h o u l d  be  o m i t t e d .  

13.  5 28.95 Review of A r b i t r a t i o n  Awards. S u b s e c t i o n  
( a )  is u n c l e a r  and c o u l d  be c o n s t r u e d  t o  p e r m i t  c o n s i d e r -  
a t i o n  of a p p e a l s  o f  g r i e v r l n c e  d e c i s i o r , s  unde r  a n  a g e n c y  
g r i e v a n c e  s y s t e m .  A s  t h i s  s e c t i o n  s h o u l d  a p p l y  o n l y  t o  
a w a r d s  r e n d e r e d  p u r s u a n t  t o  a n e g o t i a t e d  a g r e e m e n t ,  
recomxend t h e  f o l l o w i n g  r e v i s i o n :  

" ( a )  E i t h e r  p a r t y  t o  a n  a r b i t r a t i o n  
p r o c e e d i n g  c o n d u c t e d  p u r s u a n t  t o  a c o l l e c -  
t i v e  b z i r g a i n i n g  a g r e e m e n t  i n  a c c o r d a n c e  
w i t h  G - l O ' s  l abo r -managexen t  r e l a t i o n s  
prograii;l nay f i l e  an  * * *." 
I n  s u b s e c t i o n  ( d )  (1) w e  recommend t h a t  " O r d e r "  be 

added t o  :'lawI r u l e  o r  r e g u l a t i o n . "  A s  GAO r e g u l a t i o n s  
a re  c a l l e d  Crde r s ,  w e  t h i n k  the s u g g e s t e d  c h a n g e  will 
i n c r e a s e  r e a d e r  u n d e r s t a n d i n g  of t h e  Eoard  r e g u l a t i o n s .  

S i n c e  ? h o s e  comments p r o p o s e  s u b s t a n t i a l  r e v i s i o n s ,  
i n c l u d i n g  the z d d i t i o n  of  e n t i r e l y  new p r o c e d u r e s  f o r  
n e g o t i a S i l i t y  d i s p u t e s ,  o b j e c t i o n s  t o  e l e c t i o n s ,  and  
s t a n d a r d s  of c o n d u c t  c o m p l a i n t s ,  w e  recormlend t h a t  t h e  
Zoard,  a f t e r  c o n s i d e r a t i o n  of o u r  coxmnnts, f i r s t  i s s u e  
i n t e r i m  r e g u l a t i o n s  w i t h  a r e a s o n a b l e  comment p e r i o d .  
T h u s ,  t h e  p a r t i e s  c o n c e r n n d  ldi1.l have  a n  o g p o r t u n i t y  t o  
comment on  t h e s e  new p r .ocedures  b e f o r e  t h e y  a r e  e n a c t e d  
i n  f i n a l  form.  

S i n c e r e l y  y o u r s ,  

H a r r y  3 .  Van C l e v e  
A c t i n g  G e n e r a l  C o u n s e l  

I? i r e c t o  r o f ?e r s o n  n e 1 
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