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COMPTROLLER (GENERAL OF THE UNITED STATES
| WASHINGTON, D.C. 20848

OCT 26 19N

LT

AIR MAIL

Mr, Eugene A, Wille
"function (Hiwaii)"

P, 0. Box 3565
Honolulu, Hawaii 06811

Dear Mr, Wille:

. - Reference ig made to your letter:.of July 16, 1971, to the
Commanding General, U. 8., Army Electronics Congmand, protesting the
award of & contract to Federal Electric Corporation (FEC) under
Request for Quotation DAABOT-T1-Q-O429, Copies of this protest
were referred to this Office on July 21, and in view of such re-
ferral we have been advised that the Army does not intend to reply

to your protest.

Your basis of protest is that FEC's quotation 13 so unrealisti-
cally low that it will be impossible for FEC to performm at the price
quoted, and that acceptance of itz quotation violates the Govermment's
policy of avoiding quotations which are so low as to indicate the
offeror is "buying” the contract, You also sllege that the Govern-
ment's price analysis may have been inadequate, and you request re-
evaluation of the pricing aspecta of the FEC proposal, together with
a copy of the FEC costing package to enable you to point out areas
of unrealistie, erroneous anl/or omitted costs, Fimally, you advise
that notice of award was not gent to you on a timely daais,

Request for Quotation DAABO7-71-Q-0L29 solicited 21 firms to
quote on services and materials to operate and maintain a broadeast
station in the Republic of Vietnam for 12 months {FY-72) with an
option for 12 additioral months (FY-T3). The two parts of the state-
ment of work listed pericds of operaticn, minimm manning requirements,
eaintanmnes and overhmul schadules, construetion of some new facili.
ties, acquiszition of eguirment, reporta and data preparation, Three
firms submitted proposals on My 18, 1971. All proposals were techs
nically sceeptable, and the prices proposed bafore negotiation were:
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B B (optson)

Page Commmication's Eng. ,Inc $385,089 $181,390
"tunction (Hawaii)" , 00,526 o6k h

FEC, IIT Service . .. . 438,658 886,50

Fegotiations were conducted with you oa June 1k, FEC on June 15
end with Page on the 16th. Each firm was requested to submit its
final md best price by June 21, 1971, with these results:

..__.'@ F-73 (option)

yemr e 437,855
ftmtion (Bawaﬁ.)" S 355,251 $232: 97

Page L ,:' | 359:273 *l

Since FEC offered the mist favorsble price" for both the initial
year and the option yeer, the record indicates that its labor hours,
skill classifications snd labor rates Were carefully examined and
compared with the other offerings. The other proposed costs for
construction, spare parts, tools, and other requirements were also

.examined and found to: be reasonsble and 1o meet the contract regquire-

ments. This analysis confirmed that FEC's émotation provided for
adequate and ressonable contrect performanse. Therefore, & ¢ontract
vas avarded to ¥EC om June 30, 1971.: The record indicates that notice
to the. mnccessm offerors was seat out under date of July 1, 1571,
and 1t vould appear that such notice meet:s the minimum information
prescribed by ths Armed Services Pmcureaent Eagulation, specifically
ASPR 3.508.3(a) vhich. reads: -

: “Pcst-Award Botice of Offerérs;

(a) Promptly. after making all avards o any
- procurement in excess of $10,000, the
contracting oificer shall give written
notice to the wmsuccessful offerors that
their proposals were not accepted, except
‘that such notice need not be given where
notice has been provided purswant to
3-508.2(a)., Such motice shall include:
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- (1) the numker of prospective contrectors
solicited; o

" (11) ‘the number of prbposals ‘received;

(414) the name and address of each offeror
' 'receivins an mrd,

(iv) the mms, quantiues, and unit prices
of each avard; provided that, vhere
the number of items or other factors
.makes the listing of unit prices
inpract,mabla , only the total contract

, price need be furnished, and

“{v) in geue:-al tems, the ressons wlv the
. offeror's proposal vas not accepted,
except vhere the price information in
~ (4v) above readily revesls such reasocm,
but in no event will aa offsror's cost
S breakdown, profit, overhead rates, trade
. , ' secrets, mapufacturing processes and
. : ‘ . technigues, or other confidential basiress
oo information be disclosod. to any other .
offam'. _

, Additioml :lnrormztion as to vlv an orfaror‘s proposal
-wvas not accepted should be provided to the offeror

- upom his request to the eorxtracting ofﬁccr, subJect
to the linitation in (v) abm ,

wWith respect to your fLrst point of‘ prat.est, t0 the effect that
FEC'a offer vas so unrsalistically low as to be impossible of performance,
the record discloses thai a comprehensive cost analysis vas forvarded by
the Contract Price Ana]:,rst to the contrecting officer on Jme 22, 1971
Included was & summary of negotiations fram a cost standpoint ard a more
detaiied {tem by item anslysis of the proposed and negotiasted figures of
the FEC propesal, vhich in total price vas the most favorsble of the
three, both as originally proposed and as finally negotlated. Also, as
pegotiated, ¥EC vas the low bidder by a substawtial margin on both the
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basic poriod (rx 72) ‘and for tne option yeer (mr 73) In addition to
total prices, an analysis was made of the direct labor costs by job
title, howrs to be utilized, end vage rates employed in the cost
package. All vere found to be realistic and adequate for the work
described in the RIQ. In a similar manner overhead rates, material
costs, subcontracting, travel and subsistence, and other costs were
found velid. .In view of the foregoing, 1t would appear that the FEC
quote was’ suﬂ’icienﬂy validated, and we are unable to agree with your
allegation t.hat the offer was unrealistica.lly ]pw. ,

ccnceming your alle@tion ‘that. ¥EC mgm be "bwing the contract
on .8 loss or no profit basis, we believe the cost anklysis discussed
above tends to minimize this possibility. . Additiomlly, while the
Government does not favor the practice of "buying in,"” it {3 not illegal,
and the option for fiscal year 1973, which may be exercised solely at
the Covermment's @iscretion, establishes & futuyre fixed price for
services which further reduces the contractor's opportunity to make up
any deficit through subsequent over pricing. -Such an opjion is one
of the mwqumqus suggested in ASPR 1- - protect the
Government against d"tactics, . 'Bnt resulation defines and
discusces “buying 1n as follows: ' _

*(a). 'Buying 1n' refers to the pmtice of a’bteupting
toob:banacontrnct awvard by knowingly offering a -
price or cost estimate less than antieipated costs with
the expectation of either (1) increasing the contract - .
price or estimated cost during the period of performance
through chenge orders or other means, or (ii) receiving
future 'follov-on' contrecis ai prices high enough to.
recover any losses.on the original ‘buy-in' contract.
Such a practice is not favored by the Department of
Defense since its long-tem effeets msy diminish compe-
tition and it may result in poor contract performance.
Where there is reason to believe that ‘buying in' has
occurred, contrascting officers shall assure that amoumts
thereby excluded in the development of the original
contract price are not recovered in the pricing of

~ changs orders or follow-on pmcurments sub,ject to cost

analysis.
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: "(b) 'ro avoid or minmize the opportunity for 'mymg in'
on & pmemment vhich is 1ikély to be succeeded by one.
_or wore 'follow on' procurements, the Govermment should
obtain from the contractor & binding price cdmmitment
covering as much of the entire program concerned as is
practisable.” Such a commitment may be secm'ed through
emloyment of om of the rclloving procm'ement techniques.

(l) mlti-year procureneut, with a provision in
the golicitation that a price mey be submitted
only. far the total mlti-year qmnuty (aee

. 1-392.2)3 or -

{2) priced oytions for additional quantities vhich,

~ together with the quantities being firmly
contracted for, equal the antici; ted totel
Progran requiTements (ses 1-1501& ,

”(c) In addition to the use of the techniquss noted in {(b)
above, it is important thet other safeguards be provided
against the contrector's recovering, through subsequent over-
pricing, from any initial loss situatiom due to 'buying in.'
For example, see 3-813 with respect to the emortization of
non-recurring costs, and 3-801.2{c) concerning price quotations
Awhieh t.hc cmtracting c»fficer considers msonable. ‘ :

With regand to thc app]ication or this regzd.ation, ve havn
consistently held that 1t ‘does not afford & basis for rejection of
a bid, since there is mo specific provision therefor in the
regulation aad there are specific precaationary actions set forth
to guide the contracting officer ‘buying in' is suspected, or
1s & possibility. See B-171609{ May 12, 1971; 50 Cosp. - Gen, 504

(1970} and cages cited therein.

Iour concern about the adeqnacy of the Govemment's price apalysis
wvas Qiscussed above, Walle your recollection of a telephone conversation
vith the Goverament price aralyst is to the effect that procurement
parsonnel vere swrprised at FEC's low price, but had no basis to challenge
or verify FEC's costing package,; ve can only conclude that you misunder-
stood the meaning of his coxments, since the record indicates that a
thorough and complete price ana.lysis vas made before the contract was

awarded
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Regnrding the tdnelims;s of the notice to you of the mmrd to
FEC, the above summary of fects indicates the action teken was timely
and net the requirements of ASPR 3-508.3(a)f and the 1L day period
before your receipt would eppear to be attributable to the distance
involved. It does seeam that some more repid mesua of commmications

could have been employed and also that wore complete information

about the award and the position of the other competitors would have

allayed your concern.. 'mia, hovever, is not & fagtor that could
affect the legelity of avardi hB Comp. Gen. 357§ 361 (1968)

COncemins your reqmest for & copy of rsc 's costing packege,
it is the Department's position that this 1s confidential and
proprietary information which msy not be disclosed without the /
consent of FEC. In view of the provisions of ASPR 3-508.3(a)(¥)

-guotedabove, ve ses: “no bamls Tor disn@veemnt vﬁti: the Departuent

on this point.
Aceordins]y, your px-otcst mst ﬁa denied..
' Yery truly yours,

R.F.KELLER

Depuw Comptroller General -
: of the Un:ltcd Ststes -
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