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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848

FEB 4 1972
Fepa,

Dear Mr. Johason:

We refer to letter 134G of November 3, 1971, from the Director,

Supply Service, Department of Medicine and Surgery, reporting cn the

“protest of G. Fred Swanson, Inc., against the award of a contract to
DeVac, Inc., under invitation for bids (IFB) No. 650-17-T2 dated

August 19, 1971,

The invitation covered the supplying and installation of therno-
barrier windows at the Veterans Adminisiration Hospital at Providence,
Rhode Island. IY stipulated that the drawings and specifications would
be issued on Septeaber 6, 1971, to those bidders requesting such documents.
After tranamitting these bdid documents to the interested Pirmg, ¢two dids
were received and opened on September 20, 1971, one from DeVac, Inc.
($26,987), and cne from G, Fred Swanson, Inc. ($o4,700).

8ection 23 of the specifications provided in pei-binem part:

"23-1. Provide DeVac Thermal Barrier vertical sliding windows
Model 660 or en approved equal per the following specifications.

* * * % *

"23-3, PERFORMANCE REQUIREMENTS: Windows delivered to site
shall meet requirements of Physical Load Tests, including Air

Infiltration Test and Water Resistance Test in following AAMA
Specifications: '

GENERAL: A}l bidders shall submit a tesgt report 10 days prior
to bid date on the vindow being bid, prepsred by an approved
testing laboratory. The report shall imdicate that the window

has been tested in striet accordance with the following methods
and procedures,”

There then followed & detailed description of the tests snd the results
to be obtained,

Swanson, however, failed to submit, 10 days prior to bid opening,
& teat report on the windows it proposed to furpish. At bid opening,
Svanswn advised thet the test report had been mailed but, at that time,
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1¢ eould not identify the brand-nsme window it was proposing. The evaluation
of bids wvas delayed, st Swanson's request, to provide Swanson an opportunity
to subait the required test report. Since the Swvangon teat report had

not been received by September 30, 1971, it was concluded that, inasmuch

as azple -time had been afforded Swenson to submit the report, Swanson's

pid should be rejected. Thereafter, sward of ths contract was made to

DeVac on Octcber 1, 1971, Swanson timely protested to the Veterans
Administrstion against the award for various reasons.

For the purposes of this decision we need consider cnly whether the
Swanson bid, being low, should have been accepted as the lowest responsive
vid. Upon consideration of the record, we conclude that the rejection
of the Swanson bdid wae in error and that the svard mede to DeVac should,
in the interest of preserving the competitive system, be terminated for
the eonvenience of the Government. , S

Initially, it mst be noted that the specifiestions, quoted in part
sbove, resemble & "brand-name or equal" descriptim. However, the spec-
ifications taken in their entirety seem to state with considerable detail
the Government’s exact requirements and, we asaume, that the drawings
provide the appropriate dimensional characteristics. Also, ve note that
the standard "btrand-nameé or equal” clause requiring the submiasion of data,
ete., to establish equality was not included ia the IFB. The data to be
supplied under & "brand-name or equal” clause relgted to the responsiveness
of a bid; that is, compliance with the specifications. However, such is
not the case hore where detailed specifications negate need for
complisnt date.  See Federal Procurement Regulations (P%, 1+1.307-5. )/

In the context of the IFS, ve feel that the test report requirement
affected the responsibility of bidders; that is, vhether they were able to
furnish vindows meeting the Govermmsnt's needs. - B-169330, -1k, 1970,
As a matter of responsibility, it weas to perait the submission
of the report after bid opening. 3-;.73%97’ September 15, 1971, 51 Comp.
Gen. 5. It 18 not shown that competition was lessened because of the
10-day requiremsnt. Even if gome firms vere digcouraged from bldding
becsuse of the test report requirement, suck situation would not operste
to 4iluto the responsibility characteristics of the requirement. 3-173%9,)(

. Moreover, the requirement for a test report from the brand-name

urer would appear to be superflucus since the designation of &
specific model by brand name suggests that it hes been already determined
to be an secceptable product. : '

Swanson has indicated in its bid. thet it is s smell business comcern.
In matters of responsibility pertaining to lack of capacity or eredit of
g R .
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,mmmnmm.mmmmw gkm "zégél
the matter to the Small umam:wuggf

the bid., PR 1.1.708-2, m&insmlmﬁammﬁth
this vequivement, mmm.mmimofmmmmnm
reference to the SRA for poesible ce of 8 certificate of competency
vas {mproper. See 43 Comp, Gen. (1963). As the rejection vithout
mi&rﬁmwm&&mw, aince Swvanscn has furnished
the test report..the adsence of which waz the dasis for the rejection--our
Office recommends that the award €o DeVac be terminanted for the comvenisnce
ormwmmtmwmmmunumeMu
eugihh!orrmd .

mmmmmmmbepmmabynmcwbe
considared and gottlied unler the clauce set forth in section 9 of the
General Provisions of its contrect. - With respect to the suggestion that
DeVoc might not be entitled termimaticn costs because the sward was based
on mn evaluation of a test roport sulmitied in comnection with ansther
procurement, we obgerve again that the necessity for such e report from
the desipnuted hrend-name marufucturer is questionable ed that, in any
emt.th'tettrewtiwohnamormibnuym&wbe
ccmuedvuhwtod.weorwd :

wwwwmmmtbemmm,w
have often stated that prwocurement officials have muthority to reject all
bids and readvertise and thet such sutlerity is e broad and
ordingrily will not be questiwned. 40 Comp. Gen. 61 (1961). However,
uum:ymnnsemammumbenmmmmw
resfvertised cnly vhere sogent reasons exist for such action. In ciraum-
stances vhere 1o cogent or compelling ressons have exigted to reject all
bids and readvertise, owr Office has beld such sctions to be unvarrsnted
meouqmemczm action, laocmp Gen. Gn%(xgsx),mmmm
eited thersin.

smmmmmmmawnmmmm
by Swanson, we see no conmpelling resson for readvertising when & proper
ward wier the IVB may be made to the lowest responsive bidder without
prejudice 40 other bMidders in emme with the mtit&w biading
p-mam seuhgcaqa.em. {1970) |
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Acting Compitroller Genersl
of the United States

The Honoreble Denald B. Johnson
Meadnistrator, Veterana Admindstration
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