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Executive Summary 

Purpose Wetlands protection has become one of the major regulatory and 
environmental issues in recent years. The environmental and 
developmental communities are both concerned about how much land the 
federal government should regulate as wetlands. Wetlands-which 
generally include swamps, marshes, bogs, and similar areas-provide vital 
habitat for fish and wildlife and offer numerous other benefits. However, 
according to the most recent estimates of the Department of the Interior’s 
Fish and Wildlife Service (FWS), the contiguous 48 states lost an average of 
290,000 acres of wetlands per year from 1974 through 1983. 

Section 404 of the Clean Water Act of 1977 (33 U.S.C. 1251,1344) is the 
primary legislative authority behind federal efforts to regulate activities in 
wetlands and other waters of the United States. In July 1933, GAO issued a 
report on the U.S. Army Corps of Engineers’ administration of the Section 
404 Program.i The report contained several recommendations on how the 
Corps could improve its administration of the program, and the report also 
asked the Congress to consider establishing clearer criteria regarding the 
scope and direction of the program. Former Representative Don J. Pease 
asked GAO to (1) review the extent to which the Corps has implemented 
recommendations made ln the 1983 report, (2) identify legislative and 
other developments that have occurred since the 1938 report that affect 
the program, and (3) identify the extent to which budgetary constraints 
affect the administration of the program. 

Background Under the Section 404 Program, anyone who wants to conduct dredging 
and filling activities in navigable waters, including wetlands, must obtain a 
permit issued by the Corps. In making permit decisions, the Corps must 
consider (1) what cumulative impacts projects would have on the 
environment if the permits were approved and (2) if practicable 
alternatives to projects that would alter wetlands are available. The Corps 
is also responsible for enforcing permit requirements. If no permit is 
issued, the Environmental Protection Agency (EPA) is responsible for 
enforcement of unauthorized activities. EPA, FWS, and the Department of 
Commerce’s National Marine Fisheries Service (NMFS) may make 
recommendations on permit applications and may appeal permit decisions 
made by the Corps. These three federal agencies, which work to protect 
various natural resources, are known as %esource agencies.” Agreements 
between the Department of the Army and the resource agencies govern 
how they all perform their roles. . 

‘Wetlands: The Corps of Engineers’ Administration of the Section 404 Program (GAO/RCED88110, 
July 28, 1QW. 
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Results in Brief The Corps has undertaken several initiatives to address some of the 
recommendations in GAO'S 1938 report-including changes in the reporting 
system that provides information on wetlands protection-but further 
action on other recommendations is needed. For example, a major issue 
that needs to be resolved concerns the final methodology for delineating 
wetlands boundaries that would establish the amount of land within the 
scope of the Section 404 Program. Other recommendations made by GAO 
that have yet to be fully implemented involve (1) developing guidance on 
considering the cumulative impacts of wetlands development projects and 
the practicable alternatives to such projects and (2) devising a feedback 
mechanism to inform resource agencies on how the Corps is considering 
their recommendations. 

During the past 3 years, the Congress and the Bush Administration 
proposed major legislative and other revisions to section 404. If adopted, 
these revisions could have a major impact on the program. Any proposals 
to change the program, however, will have to consider the funding and 
stafYing shortfalls that have hindered the efforts of the Corps and the 
resource agencies to improve the administration of the program. 

Principal Findings 

Status of the Corps’ 
Implementation of GAO’s 
1988 Recommendations 

In 1933, GAO recommended that the Corps develop a data reporting system 
to provide baseline information on the extent to which the process of 
issuing section 404 permits is controlling the development of wetlands. In 
1992, the Corps announced that it would change its reporting system to 
collect such baseline information. If these changes are fully implemented, 
they will provide valuable information on the extent to which the Section 
404 Program is protecting wetlands. 

In addition, the Corps and EPA are developing guidance for considering 
practicable alternatives to projects that would alter wetlands and are 
studying ways to assess the cumulative impacts of section 404 permit 
decisions. Also, revisions to streamline the appeals process-which will be 
followed by the Department of Commerce and EPA in their dealings with 
the Department of the Army-were agreed to in August 1992. A revised 
agreement between Interior and the Army was still under consideration at 
the conclusion of OAO’E review. 
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However, final changes to the methodology for delineating wetlands 
boundaries, which would establish the amount of land within the scope of 
the program, had not been adopted at the conclusion of GAO’S current 
work. Toward this goal, the Congress has approved $400,000 for the 
National Academy of Sciences to undertake a study of wetlands 
delineation. Because the scope of the Section 404 Frogram depends on the 
way in which wetlands are delineated, and because the issue has become a 
major controversy among the developmental and environmental 
communities, GAO believes that this issue must be resolved. 

Although the three Corps district offices GAO reviewed-Buffalo, New 
York; Huntington, West Virginia; and Jacksonville, Florida-generally 
accepted resource agency recommendations on permit applications, the 
offices varied in the extent to which they advised the resource agencies of 
such actions. Consequently, as was the situation during GAO’S previous 
review, the resource agencies did not always know if their 
recommendations on permit applications were adopted by the Corps. For 
example, the Department of Commerce told GAO that NMPE is finding it 
increasingly difficult to get specific information on how the agency’s 
recommendations on permit applications are being handled by the Corps. 

Current Proposals to 
Change Section 404 

The 102nd Congress and the Bush Administration made proposals that 
would significantly change the Section 404 Program while attempting to 
balance the need to protect wetlands with the rights of private property 
owners. Included among these proposals were various bills and the Bush 
Administration’s plans to achieve a no-net-loss goal for the remaining 
wetlands and to streamline the Section 404 Program. Some of these 
proposals would, among other things, revise the method for determining 
wetlands boundaries and expedite the permit application process. At least 
some of the legislative proposals are expected to be reintroduced in the h 
103rd Congress. 

Funding and Staffing Funding and staffing shortfalls have affected the administration of the 
Section 404 Program. They have inhibited the Corps’ and EPA’S 
enforcement activities and impeded the Corps’ ability to establish 
wetlands boundaries for many permit applicants. Also, even though the 
Corps has emphasized permit processing as a priority under the program, 
the Corps district.a that GAO visited were often unable to meet the 
established goals for permit processing timeliness. However, some of the 
permit requirements that can affect permit processing timeliness are not 
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within the Corps’ control, such as state certifications. The Corps and EPA 
have experienced increases in funding and staffing that could expedite 
perm it processing and improve enforcement, but shortfalls will probably 
still require the agencies’ field offices to prioritize their program  activities. 

Budgetary constraints have also hampered the ability of resource agencies 
to visit proposed project sites, comment on perm it applications, and 
follow up on the Corps’ perm it decisions to see if the agencies’ 
recommendations were adopted. For example, the Department of 
Commerce told GAO that recent budget cuts will likely hamper the agency’s 
ability to respond to all perm it applications. 

Recommendations GAO continues to support the recommendations it made in its 1988 report 
and is making no new recommendations. 

Agency Comments The Departments of Commerce and the Interior generally agreed with the 
facts and conclusions presented in a draft of this report. The Department 
of Defense generally concurred with many of the fmdings contained in the 
draft report, but it did not concur with our conclusion that Corps districts 
should routinely advise the resource agencies about the adoption of their 
recommendations. Defense believes such a requirement would place 
further stress on its lim ited staffing and funding. GAO believes that 
providing such feedback could be accomplished at m inimum cost if it 
were provided for only those perm it applications on which the resource 
agencies make significant comments. 

EPA believed the information presented in the draft report was evenly 
balanced. However, EPA expressed concern that its authority and 
responsibilities in administering the Section 404 Program were not 
adequately recognized. GAO made some revisions to the report and now 
believes that it has adequately recognized and described EPA’s significant 
role in this program . 

All four agencies provided additional comments that clarified certain 
technical information or statements made in a draft of this report Agency 
comments and GAO’S responses are discussed at the end of chapters 2,3, 
and 4, and in appendixes VII through X. 
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Chapter 1 

Introduction 

Unlike in the past, when wetlands were considered unimportant areas to 
be filled or drained for various uses, the many important roles that 
wetlands play are now recognized. Wetlands-which generally include 
swamps, marshes, bogs, and similar areas-provide vital habitat for fish, 
waterfowl, and other birds and wildlife. They are also important to 
commercially valuable fish and shellfish enterprises. In addition, wetlands 
help maintain water quality and aquatic productivity, aid flood control and 
erosion control, and provide recreation sites and aesthetically pleasing 
landscapes. 

However, according to estimates from the Department of the Interior’s 
Fish and Wildlife Service (FM), the contiguous 48 states lost 
approximately 63 percent of their original 221 million acres of wetlands 
over the 200-year period from the 1780s to the 1980s. FWS estimated that 
wetlands losses during the period from the mid-1960s to the mid-1970s was 
about 468,000 acres per year. FWS’ most recent estimates covering the 
years 1974 through 1983 suggest that about 290,000 acres were being lost 
each year. The Department of Agriculture’s Soil Conservation Service 
reported that losses of wetlands on nonfederal rural areas in the period 
from 1982 to 1991 totaled about 120,000 acres per year. 

The Clean Water Act’s Section 404 of the Clean Water Act of 1977 (33 U.S.C. 1261,1344) provides 

Federal Wetlands 
the primary legislative authority behind federal efforts to regulate 
activities in wetlands and other waters of the United States. Under the 

Protection Authority Section 404 Program, anyone wishing to carry out dredging and filling 
activities in navigable waters, including wetlands, must obtain a permit 
from the U.S. Army Corps of Engineers (Corps). Under Corps regulations, 
the discharge of dredged material includes (1) the addition or redeposit of 
material to specified discharge sites located in waters of the United States 
and (2) the runoff or overflow from contained land or from a water e 
disposal area. F’ill material, according to Corps regulations, includes any 
material used primarily for either replacing an aquatic area with dry land 
or changing the bottom elevation of a body of water. 

Organizational 
Responsibilities 

The Secretary of the Army, acting through the Corps, has responsibility for 
issuing permits under the Section 404 Program and for enforcing the 
conditions included in those permits. The Corps’ organization is highly 

Under the Section 404 
Program 

decentralized. During the period of our review, implementation of the 
Section 404 Program was delegated to 36 Corps district engineers who 
were responsible for the day-today management of the program. The 
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Corps’ 11 divisions provided oversight of the operations of the district 
offkes. The Office of the Chief of Engineers is responsible for national 
oversight of the program. However, in November 1992, the Corps 
announced a reorganization that will reconfigure the Corps’ division and 
district offices. F’igure 1.1 shows the Corps’ jurisdictional areas at the time 
of our review. 

Igun 1 .l : Officer of the U.S. Army Corps of Englneere 

Pacific Ocean 

m Dhdslon and District Headquarters 
0 DMsion Headquarters 
A DMrlci Headquatten 

- - - stata Ekwldarles 
- DlstrlolBourKlarles 

St%’ 
Atlantic 

a 

Note: In Iowa the eastern bank of the Missouri River is regulated by the Omaha office. 

Source: Corps of Engineers. 
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The Corps’ regulatory program  budget, much of which is devoted to the 
Section 404 Program, was a little over $66 m illion for fiscal year 1988 and 
then steadily increased to about $86 m iIlion in fiscal year 1992. The Corps’ 
regulatory staff increased from  916 members at the end of ftscal year 1989 
to about 1,100 members by the end of fiscal year 1992. 

Other federal agencies, including the Environmental Protection Agency 
(EPA), the National Marine Fisheries Service (NM@ of the Department of 
Commerce’s National Oceanic and Atmospheric Administration, and FWS, 
also have roles in the section 404 perm itting and/or enforcement 
processes. These three federal agencies, which work toward protecting 
various natural resources, are known as “resource agencies.” The states 
may also have a role in implementing the Section 404 Program. The 
participation of the resource agencies and the states ranges from  
commentary on various types of perm it applications to detection of 
unpermitted activities and perm it violations. 

In cor@nction with the Secretary of the Army, EPA is also responsible for 
developing guidelines that specify disposal sites for dredged or fill 
material-known as the 404(b)(l) guidelines. The purpose of these 
guidelines is to control discharges of dredged or fill material into U.S. 
waters in order to restore and maintain the chemical, physical, and 
biological integrity of the waters. The guidelines set out the criteria against 
which perm it appiications are measured. 

In addition, under Section 404(c) of the Clean Water Act, EPA has veto 
authority over the Corps’ decisions to issue perm its by prohibiting the 
disposal of dredged or filI material at any site if the use of the site will have 
an unacceptable adverse effect on municipal water supplies, shellfish beds 
and fishery areas, wildlife, or recreational areas. Out of an estimated 
160,000 individual perm it applications received since the section 404(c) b 
regulations went into effect in late 1979, EPA has completed 11 section 
404(c) veto actions to date. Also, the Attorney General ruled in 1979 that 
EPA has the responsibility for construing the term  “navigable waters” 
(waters of the U.S., including the territorial seas) and for interpretations of 
the scope of some activities that are exempt from  the Section 404 
Program’s regulatory provisions. However, the Corps and EPA have agreed 
that the Corps will perform  the majority of the geographical 
determ inations and determ inations of the applicability of the exemptions 
under the program . 
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The Fish and Wildlife Coordination Act (48 Stat. 401, as amended; 16 
USC. 662) requires that the Corps consult with FWS and NMFS and give full 
consideration to their recommendations in evaluating permit applications. 
Although FWS’ and NMF# recommendations are advisory, they can provide 
the basis for modifying, conditioning, or denying a permit. Also, although 
neither Fws nor NMFS has any statutory authority regarding section 404 
enforcement, the Corps and EPA can seek the assistance of either agency 
on enforcementrrelated matters, when appropriate. 

Section 401 of the Clean Water Act requires states to issue water quality 
certificates, or waivers of certificates, before the Corps can issue a section 
404 permit. In addition, the Coastal Zone Management Act of 1972, as 
amended (16 USC. 1466(c)), provides that a timely objection to a request 
for certification filed by an applicant for a Corps permit by a state with a 
federally approved ~Coastal Zone Management Program precludes the 
Corps from issuing a section 404 permit, unless the Secretary of 
Commerce finds that the activity is either consistent with the objectives of 
the act or necessary in the interest of national security. 

Pinally, under section 404(g) of the Clean Water Act, the states may 
assume responsibility for issuing permits in certain waters under their 
jurisdiction in accordance with criteria developed by EPA, Michigan is 
currently the only state with this authority. 

The Section 404 
Permitting Process 

Upon receipt of a permit application, Corps district or division engineers 
determine whether an individual permit is required. If so, a public notice is 
prepared and sent to federal and state resource agencies, local 
government agencies, and other interested parties. Generally, the Corps 
gives between 16 and 30 days for comments on the project. 

In addition to individual permits, the district or division engineer has the 
authority to issue alternate types of permits, such as letters of permission 
and general permits. betters of permission are used when the proposed 
work is minor, will have no significant individual or cumulative impact on 
the environment, and is not expected to receive appreciable opposition. 
General permits cover activities that have been identified as being 
substantially similar in nature and that cause minimal individual or 
cumulative environmental impact. These can include activities such as the 
placement of certain navigational aids, the stabilization of banks, and the 
placement of fish and wildlife harvesting devices. These permits may 
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cover activities in a lim ited geographic area, in a particular region of the 
country, or in the entire nation. 

The Corps receives about 16,000 individual perm it applications annually. 
Of these 16,090 applications, the Corps issues approximately 10,000 
individual perm its (67 percent). The Corps denies approximately 690 
individual perm it applications, or about 3 percent of the applications it 
receives. The remaining 30 percent, about 4,600 applications, are either 
withdrawn or qualify for letters of perm ission or general perm its. In 
addition, the Corps authorizes about 40,000 activities under regional or 
nationwide general perm its each year. 

At the perm it application stage, the Corps often evaluates section 494 
perm it applications concurrently with perm its under section 10 of the 
Rivers and Harbors Appropriation Act of 1899 (33 U.S.C. 403). Section 10 
prohibits the obstruction or alteration of navigable waters of the United 
States without a perm it from  the Corps. These joint perm it applications 
will show up in statistical reporting as sections lo/404 perm its. The Corps 
also regulates the transportation and discharge of dredged material into 
ocean waters pursuant to section 103 of the Marine Protection, Research, 
and Sanctuaries Act of 1972, as amended (33 USC. 1413). 

At the Corps district or division office level, the actual evaluation of perm it 
applications is handled on a project manager basis, in which one staff 
person handles the application from  the time it is received until the time 
that a fmal decision is made by the district or division engineer. The 
decision of whether or not to issue a perm it, and under what conditions it 
should be issued, is determ ined by balancing input from  many sources, 
such as the resource agencies, concerned individuals, and the states. This 
process is referred to as a public interest review and is conducted 
simultaneously with the 404@ )( 1) guidelines evaluation. b 

When conducting the public interest review, the Corps must consider 
many factors, including wetlands values, conservation, economics, 
aesthetics, general environmental concerns, historic values, fish and 
wildlife values, flood damage prevention, land use, navigation, recreation, 
water supply, water quality, energy needs, safety, food production, and in 
general, the needs and welfare of the public. Also, section 404(q) of the 
Clean Water Act provides for agreements that m inim ize interagency 
duplication and unnecessary delays in making perm it decisions. Although 
not required by section 404(q), these interagency agreements entered into 
by the Secretary of the Army and the heads of the resource agencies also 
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contain the conditions under which resource agencies can request a higher 
level review within the Department of the Army when the agencies 
disagree with perm it decisions made by district engineers. This appeal 
process is referred to as an agency’s “elevation” authority. 

In determ ining compliance with the 404(b)(l) guidelines and as part of the 
public interest review, the project manager must consider the availability 
of practicable alternatives to the proposed project and the potential 
beneficial effects of any proposal designed to m itigate the adverse 
environmental impacts of the project. If it is found that the project will not 
be in the public interest or will not comply with this and other components 
of the 404@ )( 1) guidelines, the district engineer must deny the perm it. 
This is known as a “denial with prejudice.” The district engineer must also 
deny a perm it if the applicant fails to obtain other required federal, state, 
or local authorizations, such as state water quality certificates or state 
coastal zone consistency certificates. This is referred to as an 
administrative denial or “denial without prejudice.” If the perm it is denied 
without prejudice, the applicant may reapply if the necessary 
authorizations are obtained at a later date. 

The project manager must evaluate the comments submitted on the 
proposed project and may work with the applicant to modify the proposed 
project to elim inate any segments of the project that the Corps believes 
would not comply with the 404(b)(l) guidelines or would be contrary to 
the public interest. The project manager then prepares appropriate 
documentation to support the recommended perm it decision. This 
statement of findings includes a discussion of the project’s environmental 
impacts, of the findings of the public interest review, and of any special 
evaluations required by type of activity such as whether the project 
complies with the section 404(b)(l) guidelines. 

Monitoring and 
Enforcement of 
Section 404 Perm it 
Requirements 

(unperm itted) activities and/or violations of the conditions in issued 
perm its. In this regard, the Corps and EPA have entered into a section 404 
enforcement memorandum of agreement. Under the agreement, the Corps 
has the primary responsibility for all violations of Corps-issued perm its. 
EPA has the primary enforcement responsibility with regard to all 
unpermitted discharge violations that meet criteria agreed upon by the 
Corps and EPA. However, the Corps conducts most investigations and 
resolves most of the cases involving suspected unauthorized activities 
because of its greater field staff resources. Inspection and surveillance 
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activities to detect unauthorized activltles are carried out by Corps 
employees, members of the public, and other interested federal, state, and 
local agencies. In some cases, formal memorandums of agreement govern 
how these activities will be carried out by the agencies involved. 

When the Corps or EPA becomes aware of an unauthorized activity, they 
issue orders to stop the activity if it is still in progress, and they investigate 
the circumstances involved. If it is determ ined that legal action is not 
warranted and removal or restoration is not in order, the Corps can accept 
an “after-the-fact,, perm it application for the activity in question which 
undergoes the same public interest review process as an individual perm it 
application. Working with the Department of Justice, the Corps or EPA can 
respond to unauthorized discharges by initiating crim inal or civil judicial 
actions, In addition, both the Corps and EPA have authority under section 
309 of the Clean Water Act (33 U.S.C. 1319) to impose civil administrative 
penalties for section 404 violations. If legal action is initiated, an 
after-the-fact perm it cannot be considered until the legal action is 
completed. 

Other Federal and 
State Programs 
Protect Wetlands 

Section 404 of the Clean Water Act is 1 of at least 26 federal laws that can 
affect wetlands. The act specifically exempts certain activities-including 
discharges in conjunction with ongoing agriculture, silvlculture (forestry), 
and ranching operations-but does not exempt the conversion of wetlands 
to those operations without a perm it from  the Corps. According to the 
Assistant Secretary of the Army (Civil Works), over the past 6 to 10 years 
the Corps regulatory program  has expanded both the activities regulated 
as well as the geographic scope of the program  to include virtually all 
wetlands. Under the Corps’ ongoing rule-making, plans are underway to 
expand the list of activities that are regulated to include the 
channelization, excavation, and drainage of wetlands. 4 

In addition, laws such as the Swampbuster provision of the Food Security 
Act of 1986 (title XII, subtitle C) (16 U.S.C. 3821), as amended by the Food, 
Agriculture, Conservation, and Trade Act of 1990, have been enacted to 
strengthen wetlands protection on lands previously unprotected. Under 
the Swampbuster provision, federal farm  program  benefits are denied to 
producers who plant an agricultural commodity on wetlands that were 
converted after December 23,1986. Several other federal statutes have 
been enacted that allow certain parties to (1) acquire wetlands or protect 
them  through outright purchase (fee-title acquisition) or through 
protective easements that prevent certain activities such as draining, 

Page 14 GAO/RCED-99-26 Wetland6 Protection 



chapter 1 
In~uctlon 

leveling, filling, or burning; (2) restore damaged wetlands or create new 
wetlands; and (3) provide disincentives to altering wetlands or incentives 
to protect them  in their natural state. These statutes are discussed in a fact 
sheet we issued in November 199L1 Five federal agencies are primarily 
responsible for implementmg these laws: EPA, the Department of 
Agriculture’s Soil Conservation Service and its Agricultural Stabilization 
and Conservation Service, FWS, and NMFS. In addition, most states also have 
programs for the regulation and protection of wetlands. 

More recently, numerous legislative proposals were made during the 
102nd Congress to revise the Section 404 Program. Also, President Bush 
adopted a goal of no-net-loss of remaining wetlands and proposed a 
three-point plan for improving the protection of the nation’s wetlands. Part 
of this plan seeks to stream line and more clearly define the scope of the 
Section 404 Program. 

GAO’s 1988 Report In July 1933, we issued a report on the Corps’ administration of the 

Made Several Section 404 Prognxn2 Specifically, our report included recommendations 
to the Secretary of the Army to (1) develop baseline information to 

Recommendations to determ ine the extent of the Section 404 Program’s impact on wetlands; 

Improve (2) work with the federal resource agencies to develop consistent and 

Administration of the 
workable procedures for (a) considering practicable alternatives to filling 
wetlands, (b) considering the cumulative impacts of many individual 

Section 404 Program  perm it decisions, (c) delineating wetlands, and (d) allowing resource 
agencies to appeal district engineers’ perm it decisions; (3) develop a 
feedback mechanism to provide resource agencies with documentation 
that shows how their recommendations were addressed during the 
application review process; (4) work with EPA to develop a coordinated 
enforcement program  utilizing the resources of both agencies to provide b 
for surveillance, inspection, and penalty assessment when violations 
occur; and (6) establish a national oversight program  to evaluate the 
performance of the Corps’ district offices in enforcing the Section 404 
prOgram. 

The report also contained a matter for congressional consideration to 
establish clearer criteria regarding the scope and direction of the program . 

‘Wetlands Ovetiew: Federal and State Policies, Legislation, and Programa (GAOIRCED-92-79FS, 

Pwethnda: The Corps of Engineers’ Administration of the Section 404 Program (GAOIRCED88110, 
hly 28 1PeS) ? . 
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Objectives, Scope, 
and Methodology 

Former Representative Don J. Pease of Ohio asked us to review the extent 
to which the Corps had implemented the recommendations included in 
our 1933 report, with special emphasis to be given to any current variances 
in program  implementation among certain Corps district offices. We were 
also asked to identify (1) legislative and other developments that have 
occurred since our previous report that would impact the administration 
of the program  and (2) the extent to which budgetary constraints affect 
administration of the program . Upon the retirement of Representative 
Pease, we made arrangements to address the report to the Chairman of the 
Subcommittee on Investigations and Oversight, House Committee on 
Public Works and Transportation, and to Representative Sherrod Brown, 
Representative Pease’s successor. 

As agreed, we included 3 of the Corps’ 36 district offices in our 
review-Buffalo, New York; Huntington, West Virginia; and Jacksonville, 
Florida. The Buffalo district is responsible for administering the Section 
404 Program in parts of three states-New York, Ohio, and Pennsylvania 
The Huntington district also covers part of Ohio, along with parts of West 
Virginia and Kentucky. The Jacksonville district office covers all of Florida 
plus Puerto Rico and the U.S. Virgin Islands; because Jacksonville was 
included in our earlier review, it provided us an opportunity to follow up 
on actions taken since our 1983 report. 

We interviewed certain resource agency officials that interact with these 
three Corps districts. These offices included EPA'S regional offices in 
Atlanta, Georgia (Region 4), and Chicago, Illinois (Region 6). We also 
obtained information on EPA'S regional offices in New York, New York 
(Region 2), and Philadelphia, Pennsylvania (Region 3). These regions deal 
withthe BuffaloandHuntington districtoffkes of theCorps.~~~'~Region 
4 is responsible for eight southeastern states, including Florida, and 1, 
Region 6 covers six Great bakes area states, including Ohio. We also 
visited the NMFS regional offke in St. Petersburg, Florida, and its field 
offke in Panama City, Florida. We visited FM%’ field offices in Jacksonville, 
Vero Beach, and Panama City, Florida; Elkins, West Virginia; and 
Reynoldsburg, Ohio. We obtained information from  FWS' field office in 
State College, Pennsylvania. This office supervises the Elkins, West 
Virginia, field office that we visited. 

Todetermineboththe changesthathaveoccurredintheSection 464 
Program since we issued our 1933 report and the extent to which the 
Corps had implemented our recommendations, we reviewed documents 
and interviewed headquarters and regional officials at the Corps, EPA, FWS, 
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and NMFS. We relied on our recent work on wetlands-related issues, 
reviews of proposals made by the Congress and the Bush Administration 
to change or clarify federal wetlands programs, and recent publications 
and interviews to determ ine other developments that have occurred since 
our 1988 report that could have affected the administration of the Section 
404 Program. 

To determ ine the extent to which budgetary constraints were affecting 
implementation of the program , we reviewed documents and interviewed 
headquarters and regional officials at the Corps, EPA, FWS, and NMFS. 

As part of our review at the three Corps districts, we randomly selected 60 
individual section 404 perm it application files received at each district 
office during the 3 fiscal years covered by our review (1988 through 1990). 
As agreed with Representative Pease’s office, we did not review letters of 
perm ission or general perm its. The individual perm it applications were 
reviewed to ascertain variances among the districts in the time required to 
process the applications, in the procedures used to provide public 
comment on the applications, in the recommendations submitted by the 
resource agencies, and in the consideration given by the Corps to those 
recommendations. The 160 applications reviewed at the three districts 
included 88 that resulted in issued perm its, 61 that were eventually 
withdrawn, and 11 that were denied. 

At the three Corps districts, we also reviewed an additional 90 perm it 
applications that the Corps denied. In the Buffalo, New York, and 
Huntington, West Virginia, district offices, we reviewed all applications 
that the Corps denied during the 3-year period covered by our review (31 
in Buffalo and 11 in Huntington) that were over and above the denied 
perm its in our sample of individual perm its. Because of the large number 
of perm it denials in the Jacksonville district office, we reviewed a random 
sample of 48 of the 186 applications that the office denied. We did not use 
our random samples to make estimates of how each of the three Corps 
district offices, or the Corps as a whole, operates. Rather, we discussed 
the results of our samples of application files reviewed at each district 
offke. A  more detailed discussion of our sampling methodology is 
included in appendix I. 

We discussed variances noted in district office program  administration 
with regional or headquarters officials of the Corps, EPA, FWS, and NMFS. We 
also contacted consultants who perform  wetlands boundary delineations 
and other activities involving wetlands in the Ohio area and who work 
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with the Corps’ Buffalo and Huntington district offices to determ ine if they 
noted any differences in the manner in which the two districts implement 
the program . In addition, we discussed the section 404 application 
approval process with state officials in Ohio. 

Our review was conducted from  April 1991 through December 1992 in 
accordance with generally accepted government auditing standards. EPA 
and the Departments of Defense, Commerce, and the Interior provided 
written comments on a draft of this report. These comments have been 
included in this report where appropriate, and certain comments are 
presented and evaluated at the end of chapters 2,3, and 4. The text of their 
comments is included in appendixes VII through X. 
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Progress Has Been Made Toward 
Implementing Some GAO 
Recommendations, but Further Action Is 
Needed 

In our 1988 report, we made several recommendations to the Secretary of 
the Army aimed at improving the Corps’ administration of the Section 404 
Program. The Corps and EPA have taken steps to implement some of these 
recommendations, but further action is needed on some of the other 
recommendations. For example, the Corps has implemented 
recommendations to develop baseline information that would enable it to 
determine the extent to which the Section 404 Program affects wetlands 
and to establish a national oversight program to evaluate the performance 
of the Corps’ districts and divisions in administering the program. Also, 
revisions to the appeals process-to be used by the resource agencies 
when they disagree with decisions made by the Corps’ district 
engineers-have been agreed to by the Department of the Army and two 
agencies-the Department of Commerce and EPA. A revised agreement 
between the Department of the Army and Interior was still under 
consideration by the two agencies. 

Action has not been completed on other recommendations, including 
(1) revisions to the methodology for making wetlands boundary 
determinations and (2) development of guidance for considering both the 
practicable alternatives to projects that affect wetlands and the cumulative 
impacts of numerous individual permit decisions. Full implementation of 
some of our recommendations, including the development of a 
coordinated enforcement program, will depend on whether the Corps and 
EPA give sufficient emphasis to enforcement and the provision of adequate 
resources to carry out this function. 

In contrast to the findings of our previous review, we found that the Corps 
districts we visited during our current review generally accepted resource 
agency recommendations to modify or deny permits for proposed 
projects. However, our recommendation to initiate a feedback mechanism 
to apprise resource agencies of the Corps’ actions on their 
recommendations regarding proposed projects was not implemented by 
the Corps because (1) the agency does not believe it should have the 
responsibihty for providing such feedback on a routine basis and (2) the 
feedback process would put further stress on the Corps’ limited resources. 

The Corps Plans to 
Compile Baseline 

In 1988, we noted that Corps districts generally did not collect data on 
wetlands that were impacted by the section 404 permitting process. 
Although we recognized that the Section 404 Program was protecting 

Data on the Section wetlands, we recommended that the Corps develop a data reporting 

404 Program’s Impact system that would enable it to provide baseline information on the extent 
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to which the program  is protecting and otherwise restoring and 
maintaining the integrity of the nation’s wetlands. At the conclusion of our 
current review, little was still known about the effectiveness of the Section 
404 Program in terms of controllmg wetlands alterations. Furthermore, EPA 
told us that the current information on overall wetland acreage, location, 
and quality is inadequate. 

During this review and our previous review of the Section 494 Program, 
we found that of the seven districts we visited during the two reviews, only 
the Corps’ Jacksonville district had collected data on the number of acres 
of wetlands (1) that the applicants proposed filling, (2) that the Corps 
approved to be filled, (3) that were created, and (4) that were preserved or 
enhanced. These statistics have been kept primarily because of questions 
raised by a NM~ES office in Florida regarding the number of acres affected 
by the Corps’ perm itting process. Neither the Buffalo nor Huntington 
district offices have gathered similar data 

When our previous report was issued, the Department of the Army did not 
concur with us-in part because of cost considerations-on the benefits 
to be derived from  a baseline data reporting system. Since then, however, 
the Corps has told us that it has now decided to change its quarterly 
reporting system to capture data on acres impacted by the perm itting 
process. Beginning with the first quarter of fiscal year 1993, district offices 
have to report to Corps headquarters the number of acres requested to be 
filled; the number of acres perm itted to be filled; and the number of acres 
enhanced, restored, or constructed to m itigate damage resulting from  a 
perm itted fti. 

The information to be provided to Corps headquarters by district offices 
will not include data on the specific function and value of the wetlands in 
question. However, the statistics will be broken down between tidal and 6 
nontidal wetlands1 and between individual and general perm its. 
Information will also be collected regarding wetland acres affected by 
unauthorized activities and violations of perm it conditions. 

‘Tidal wetlands either flood regularly, with the daily ebb and flow of tides, or flood irregularly, during 
spring or storm tides. They include salt marshes and mangrove swamps. Nontidal wetlands generally 
occur inland along streams, lakes, and ponds, and include bogs, swamps, and bottomland hardwood 
forests. 
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Development of Our 1933 report recommended that the Corps work with the resource 

Consistent and agencies to develop consistent procedures for implementing basic 
program requirements such as delineating wetlands boundaries, 

Workable Procedures considering practicable alternatives for projects affecting wetlands, 

for Implementing assessing the cumulative impacts of numerous individual permit decisions, 

Basic Program 
and revising the process for appealing permitting decisions. 

Requirements Is 
Needed 

At the conclusion of our current fieldwork, a revised methodology for 
making wetlands delineations was being considered by the White House 
Domestic Policy Council2 with advice from the Corps, the resource 
agencies, and others. However, indications are that any changes in the 
delineation methodology would await consideration by the new 
administration. Also, the methodology for making such delineations is to 
undergo further study by the National Academy of Sciences. Pinal 
guidance regarding practicable alternatives for projects that affect 
wetlands is under consideration by the Corps and EPA, and both agencies 
are studying means for assessing the cumulative impacts of section 404 
permit decisions. In August 1992, the Department of the Army entered into 
agreements with EPA and the Department of Commerce that revised the 
process for appealing the decisions of Corps district or division engineers. 
An agreement with the Department of the Interior was still under 
consideration as of December 1992. 

Final Delineation 
Methodology Needed 

Final changes to the methodology to be used for determining wetland 
boundaries that would establish the areas to be regulated under the 
Section 404 Program had not been adopted by the end of December 1992. 
Revising the methodology for delineating wetlands was one of three 
focuses of President Bush’s plan to improve the protection of wetlands. 
EPA, in commenting on a draft of this report, advised us that the agency’s 
1993 appropriations act includes $400,000 for a National Academy of 
Sciences study of, among other things, wetlands delineation. Further 
discussion of the status of these initiatives is contained in chapter 3. 

The Corps Has Recently Regulations implementing the Section 404 Program require that permit 
Emp&uAzed Consideration applicants consider practicable alternatives to filling wetlands. This may 
of Practicable Alternatives include locating projects on other sites that do not include wetlands. Since 

our 1988 report, the Corps has issued four guidance letters to individual 
field offices emphasizing the need to consider practicable alternatives in 

?he Dome&k Policy Council, under the Office of Policy Development in the Executive Office of the 
President, advbes the President In the formulation, evaluation, and coordination of long-we 
domestic and economic policy. 
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their permit application deliberations. Although these guidance letters are 
csse specific, the Corps advised district offices to use them in handling 
similar situations they encounter. Corps and EPA headquarters officials 
told us that they are jointly drafting guidance for use by all Corps district 
offices in dealing with the subject of practicable alternatives. Corps 
officials told us that their input to the guidance will be based on the 
information contained in the four individual letters. However, in 
commenting on a draft of this report, the Department of Defense told us 
that, when concurrence by two agencies is required before guidance can 
be issued, delays are often the result. 

EPA, in its comments on a draft of this report, pointed out that practicable 
alternatives must be considered ss the initial step under a February 1990 
section 404 mitigation memorandum of agreement between the 
Department of the Army and EPA. The agreement also clarifies the 
procedures to be used to determine the type and level of mitigation 
necessary to demonstrate compliance with the section 
404(b)(l) guidelines. For adverse impacts that are unavoidable despite all 
the appropriate and practicable steps that are taken to minimize them, the 
agreement stipulates that permit applicants undertake compensatory 
measures such as restoring existing degraded wetlands or creating 
man-made wetlands. 

The three district offices included in our current review actively 
considered practicable alternatives during the permit application review 
process. For example, we found that the Huntington district 
(1) recommended to two potential applicants that alternative analyses be 
conducted before they submitted formal applications, (2) withdrew four 
applications pending the submission of alternative analyses as part of 
additional information requested, and (3) denied six permits because less 
damaging alternatives were available. For five other applications, the b 
applicants analyzed alternatives at some point during permit application 
processing. In the Buffalo district, the existence of practicable alternatives 
was often a reason cited for denying permits. For the 60 files we reviewed 
in the Jacksonville district that had permits that were denied with 
prejudice, we found that the district considered practicable alternatives. 
For 26 of these permit applications, the district’s letters to the applicants 
notifying them of the outcome of their applications specifically stated that 
the permit was denied because less damaging alternatives were available. 

Cumulative Impacts Need According to Corps and resource agency officials, one of the most 
to Be Assessed troublesome requirements for Corps districts to adhere to under the 
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404@ )(l) guidelines and the section 404 public interest review process is 
considering the cumulative impacts that many individual perm it decisions 
will have on the ecosystem? Officials at Corps headquarters agreed that 
the issue of cumulative impacts has presented problems for its districts. 
Several resource agency field of&e officials we contacted believe that the 
Corps districts they interact with do not consistently address cumulative 
hIpaCtS. 

Case files we reviewed indicated that Corps districts generally considered 
the impacts of projects on a case-by-case basis and that cumulative 
impacts were sporadically addressed by the Buffalo and Huntington 
districts. Although the Jacksonville district appeared to be making a more 
concerted effort to consider the cumulative impacts of its perm it 
decisions, none of the perm it denials we reviewed appeared to be based 
on adverse cumulative impacts on the ecosystems in the project areas. 

A Buffalo district official agreed with our previous finding concerning the 
difficulty of assessing cumulative impacts. Our review of perm it files in 
Buffalo showed only m inimal documentation of cumulative impacts being 
considered. Only four perm it application fties mentioned cumulative 
impacts as a factor in the Corps’ decisions to deny the perm its, 

The Chief of Huntington’s Regulatory Branch told us that the cumulative 
impacts of projects or of several subprojects are generally not considered 
because it is difficult to determ ine what they are, For the sample files we 
reviewed, the Huntington district denied one perm it in part because of the 
cumulative impacts that continued surface m ining of a natural stream  
corridor would have on environmental values. However, another 
Huntington district file that involved construction of a boat dock and other 
activities was one of 12 similar projects in the same area of the Ohio River. b 
The Corps perm it documentation made no mention of the cumulative 
impacts of these 12 docks nor their related facilities. In this regard, the 
district’s statement of findings mentioned only that the rapid growth in 
residential and commercial development within the area would affect the 
aquatic environment. 

In contrast, a Jacksonville district official told us that the district gives 
great weight to the consideration of cumulative impacts as part of the 
public interest review. However, for the 60 perm its we reviewed that were 
denied with prejudice, case file documentation contained discussions of 

*An ecosystem is a system formed by the interaction of a community of organisms with their 
environment 
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the adverse cumulative impacts of perm itting actions in the project are% 
but none of the Corps’ letters to applicants advised that the perm it denial 
was based on adverse cumulative impacts. Corps headquarters officials 
told us that perm it denial letters to applicants often do not include all of 
the reasons for the denial. 

The Corps and EPA have independently studied means to address 
cumulative impacts. EPA’S methodology was due to be published sometime 
in fiscal year 1993, while the Corps expects to field test revised procedures 
later in 1993. 

Status of Revisions to 
Appeals Process 

The Corps and the resource agencies negotiated memoranda of agreement 
in 1986 and 1986 that included procedural guidelines under which 
resource agencies could refer disagreements with Corps districts or 
divisions to higher review levels within the Department of the Army. Cur 
previous report noted that this appeals process, more commonly referred 
to as the ‘elevation” process, was used infrequently. The process was 
resource intensive and the resource agencies believed that there was little 
likelihood that their appeals would result in alternative perm it decisions. 
We recommended that the Corps develop, with the participation of the 
resource agencies, a mutually acceptable and simplified process under 
which the perm itting decisions of district or division engineers could be 
appealed. 

In the 3 fmcal years that our current review covered, the elevation process 
remained basically the same as it had been at the time of our previous 
review. However, as we discuss later in this chapter, the three Corps 
districb we visited during this review generally accepted resource agency 
recommendations to modify or deny perm its for proposed projects. This 
stands in contrast to the past, when many resource agency 4 
recommendations were not accepted by the Corps. Thus, the resource 
agencies now have less incentive to appeal Corps perm it decisions. 

In August 1992, the Department of the Army entered into agreements with 
EPA and the Department of Commerce to revise the method for appealing 
district engineer decisions in an attempt to stream line perm it processing. 
Corps officials told us that revisions to the agreement with the Department 
of the Interior were still under consideration as of December 1992. 
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Status of Section 404 We found during our previous review that the Corps and EPA had not 

Program  Enforcement emphasized enforcement in their efforts to detect unpermitted activities 
and to ensure compliance with perm it conditions, Rather, Corps district 
officials told us that their personnel are primarily involved in perm it 
processing. In our 1986 report, we recommended that both the Corps and 
EPA develop a coordinated enforcement program  that would utilize the 
combined resources of both agencies and other resources in dealing with 
violations of section 404 perm it requirements. 

On January 19,1989, the Department of the Army and EPA entered into a 
memorandum of agreement that designates which agency will act as the 
lead agency in specific enforcement activities. However, we have found 
that perm it processing continues to be the primary emphasis of Corps 
district officials, This is borne out by funding statistics which show that, 
while the overall appropriations for the Corps’ regulatory 
program -including the Section 404 Program-increased during the 
period of our review, the percentage of funding devoted to enforcement 
remained static. The Chief of Buffalo’s Enforcement Section told us that 
staffing shortfalls continued to hamper enforcement of the requirements 
of the Section 404 Program. He said that the district needed to augment its 
1 l-member enforcement staff with 4 additional staff members to keep up 
with the enforcement case load. 

The Chief of Jacksonville’s Enforcement Branch told us that the district 
engineer considered perm it application processing the priority in the 
district, and that enforcement/compliance has therefore taken a backseat 
to perm it processing. However, staffing in the enforcement branch nearly 
doubled from  6 to 11 in fiscal year 1992, and this should strengthen the 
district’s enforcement program . 

The Huntington district does not have a separate enforcement branch. The 8 
district’s project managers must handle enforcement in addition to their 
perm it application processing duties. Permit processing has been 
designated a priority in the district, according to the Chief, Regulatory 
Branch. 

Although the Corps has assumed the majority of the enforcement activities 
under the Section 404 Program, EPA still has an enforcement role. 
However, according to its Office of Inspector General, EPA has also not 
given priority to its enforcement responsibilities because its lim ited staff 
resources must be concerned with their other duties, such as making 
recommendations on perm it applications. In this regard, EPA’S Offke of 
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Inspector General reported in 1991 on implementation of the Section 404 
Program in three regions-including the Atlanta region, which works with 
the Corps’ Jacksonville district office.* The audit report, which covered the 
same 3 fiscal years as our current review, stated that although 
enforcement wss a key objective of EPA’S wetlands program , the three 
regions included in the review had not developed effective, consistent 
enforcement programs and had not, along with the Corps, adequately 
coordinated and monitored enforcement against unpermitted discharges 
of dredged and fill material into regulated wetlands. 

EPA, in commenting on a draft of this report, informed us that its Office of 
Water disagreed with many of the findings and recommendations in the 
Office of Inspector General audit report and that the Office of Water is 
working to resolve these differences. However, an official from  the Office 
of Inspector General who is fam iliar with the negotiations told us that his 
office has no plans to change its position regarding EPA’S enforcement 
activities under the Section 404 Program as stated in the audit report. 

Progress Has Been 
Made Toward 
Implementing a 
National Oversight 
Program  

As part of a strengthened enforcement program , we recommended in our 
1933 report that a national oversight program  for evaluating the 
performance of Corps districts in their enforcement of the Section 464 
Program be established. The Corps has established such a program , which 
includes performance standards to measure the regulatory performance of 
district and division offices. 

The performance standards are related to the percent of (1) individual 
applications that are processed within 120 days; (2) all applications, 
including general perm its, that are processed within 60 days; 
(3) unauthorized activities that are resolved; and (4) perm its that are 
inspected for compliance with the terms and conditions of the perm its. l 

The goal for this last performance standard is that 26 percent of individual 
perm its issued the previous year be inspected for compliance with perm it 
terms and conditions. In establishing the performance standards, the 
Corps expected to (1) get a more realistic estimate of available resources 
to match the existing work load, (2) gain a better understanding of the 
problems the districts face as a result of regulation and policy changes by 
Corps headquarters, and (3) obtain a realistic estimate of the work 
required to implement the regulatory program . 

‘Wetlands: EPA’s Implementation and Management of the Section 404 Wetlands Program, EPA’s O&e 
of Inspector General, Sept. IDOL 
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The focus of the oversight program  will be the monitoring of division 
offices by Corps headquarters staff and the monitoring of district offices 
by Corps divisions-each on a no-less-than-annual basis. Initial field visits 
have been conducted at each of the 11 Corps divisions to determ ine their 
compliance with the performance standards. 

Although the national oversight program  established by the Corps fulfihs 
our previous recommendation in this regard, the Department of 
Commerce, in commenting on a draft of this report, expressed concern 
that the Corps’ performance standards seem to stress the processing of 
perm ita rather than the implementation of environmental considerations 
such as achieving the goal of nonet-loss of remaining wetlands. 

The Corps Considered In contrast to the findings in our 1988 review, the Corps district offices we 

and Generally 
Accepted Resource 
Agencies’ 
Recommendations 

visited generally accepted resource agency recommendations to modify or 
deny perm its for proposed projects. For example, the Buffalo district did 
not rdect any of the 34 perm it modification recommendations or the 18 
perm it denial recommendations made by resource agencies. The 
Huntington district rejected 4 of the 18 recommended perm it 
modifications and only 1 of 21 recommended perm it denials. The 
Jacksonville district rejected 2 of 24 recommended perm it modifications 
and 9 of 114 recommended perm it denials. The perm it modification and 
denial recommendations discussed above include recommendations made 
by the resource agencies on applications that were ultimately (1) denied 
by the Corps with or without prejudice, (2) withdrawn by the Corps or by 
the applicants, or (3) approved by the resource agencies when the 
applicants submitted alternative project plans. For example, of the 22 
recommended perm it modifications that we categorized as accepted by 
the Jacksonville district, 3 were denied with prejudice, 1 was denied 
without prejudice, 1 was withdrawn by the applicant, and 1 was 
withdrawn by the Corps when the applicant failed to provide additional 
information requested by the district. 

In the few instances where the Corps rejected resource agencies’ 
recommendations to modify or deny projects, it gave various reasons. 
Some recommended modifications were rejected because the Corps did 
not believe that EPA and FWS provided adequate support for their positions. 
For others, the Corps believed that the comments were outside the 
resource agencies’ jurisdiction. The Corps rejected 10 denial 
recommendations made by resource agencies on 7 projects. For these 
seven projects, three involved situations where the Corps decided that the 
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applicants had no practicable alternative to altering wetlands. Three 
others involved projects that would cause insignificant damage to 
wetlands or other m inor impacts, according to the Corps. One project 
involved a previously issued perm it that was being renewed by the 
applicant and the Corps concluded that no new information was 
discovered that would make them  overturn the decision to reissue the 
perm it. 

Most of the resource agency officials we contacted would like more 
information on the consideration given to their recommendations on 
perm it applications. However, with a few exceptions, these officials were 
pleased with their overall working relationship with the Corps. For 
example, officials in FWS’ field office in Reynoldsburg, Ohio, told us that 
their working relations with the Corps have improved since we issued our 
1933 report. FWS officials dealing with the Jacksonville district office told 
us that although they had some problems with the district office, the 
relationship was generally a good one. An FWS official in the Jacksonville, 
Florida, field office said they have been able to negotiate with the Corps to 
modify projects until all parties are satisfied. 

EPA Region 6 officials in Chicago, who work with the Corps’ Buffalo and 
Huntington district offices, told us that their association was working well. 
The officials told us that the Corps has never issued a perm it over the 
region’s objections and that there has never been an elevation of a perm it 
decision in the region. EPA Region 4 officials in Atlanta told us that their 
working relations with the Corps’ Jacksonville district office had improved 
considerably over the last several years. However, these officials told us 
that, nevertheless, they had been involved in several projects during the 
last 3 years in which they had been dissatisfied with the Jacksonville 
district office’s handling of their recommendations and had initiated the 
elevation process within the Corps. b 

In one of these cases, EPA vetoed the Corps perm it, as allowed under 
Section 404(c) of the Clean Water Act. In another case, after EPA initiakd 
494(c) procedures, the applicant modified the perm it application to 
address EPA'S concerns. Although the Corps then approved the perm it 
application, the Department of Defense, in commenting on a draft of this 
report, told us that the applicant did not complete construction of the 
project because the additional modifications required by EPA made it 
impractical to proceed with the project. For two additional cases, EPA 
declined to pursue elevation and the perm its were issued. 
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The Department of Commerce, in commenting on a draft of this report, 
provided the results of two separate NMFS analyses of Jacksonville district 
perm it actions. The first analysis covered 601 perm it actions during the 
years 1981 to 1989, and the second covered 37 perm it actions in 1990. The 
analyses showed a general trend toward greater acceptance of NMFB 
recommendations by the dMrict. Commerce told us that the analysis for 
1991 had not been completed to see whether the trend in accepting a 
greater percentage of r4MF-s comments was continuing. 

The Corps Does Not Although the Corps is not required by statute or regulation to work with 

Provide Feedback to the resource agencies to develop a feedback mechanism to advise the 
agencies on how their recommendations were addressed and, when 

All Resource Agency applicable, on the reasons why the recommendations were not accepted, 

Field Offices we recommended in 1988 that the Corps develop such a mechanism. We 
stated that such a system would facilitate coordination between the Corps 
and the resource agencies. The Department of Defense’s response to our 
1988 recommendation was that data are available at the district offices for 
the resource agencies to review and that providing detailed explanations 
to the resource agencies of the actions taken would add to the already 
difficult job of the project manager, who must deal with perm it processing 
and, in some districts, an enforcement case load. Corps headquarters 
officials told us that a formal feedback mechanism would be too 
time-consuming and costly. The position of the Corps was that it is the 
resource agencies’ responsibility to request such information on a 
case-by-case basis. 

The three Corps district offices we visited during this review varied in the 
extent to which they advised resource agency field offices about actions to 
adopt their recommendations to modify perm its or to deny them . All three b 
districts provide a monthly list to resource agency field locations showing 
the perm its that were approved or denied, including the applicants’ name 
and when the final actions were taken. The Huntington district also sends 
a copy of the issued perm it, and a copy of the letter transm itting the 
perm it to the applicant, to the resource agencies. If the perm it is denied, 
the district sends a copy of the letter that includes the reason(s) for denial 
to the resource agencies. 

Although the Jacksonville district does not routinely send copies of issued 
perm its and denial letters to the resource agencies, some of this 
information is provided to certain resource agency field offices. For 
example, an official in NMFS' Panama City field office told us that he gets 
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copies of issued perm its from  two of the three perm it processing branches 
in the Jacksonville district, but nothing from  the third branch. FWS officials 
in Panama City and Vero Beach, Florida, told us that they get copies of 
some issued perm its. Our review of issued perm it files in FWS’ Jacksonville 
field office showed that two of the seven files reviewed for that office 
contained copies of Corps perm its. All nine perm it denial files contained a 
copy of the Corps’ denial notification. 

Before October 1988, the Buffalo district routinely sent copies of 
completed perm it actions to the resource agencies. However, beginning in 
October 1988, this practice was discontinued because of the cost involved. 
The resource agencies were told that they could request documentation on 
individual perm it actions. 

Some resource agencies who deal with each of the three districts we 
visited told us that their staffs give priority to providing comments on the 
numerous new perm it applications they receive from  the Corps. This 
precludes them  from  following up on the consideration given to the 
recommendations in response to previous public notices. In its 1991 report 
on the implementation of the Section 494 Program in three EPA regions 
that we referred to earlier, EPA'S Offlce of Inspector General reported that 
EPA'S regions had no formal requirement to follow up on either public 
notice comments or recommendations in order to determ ine the Corps’ 
final decisions on the perm it applications, 

Although an official in NMFS’ Panama City field office told us that he gets 
copies of issued perm its from  two of the three perm it processing branches 
in the Jacksonville district, the Department of Commerce, in commenting 
on a draft of this report, told us that lack of follow-up continues to be a 
significant weakness in the Corps’ regulatory process and that NMFS is 
finding it increasingly difficult to get specific information on perm its that 
have been issued. The agency must generally make specific requests that 
require additional work by its staff, which is problematic because the 
agency is understaffed. 

Conclusions During this review, we found that the Corps and/or EPA have taken actions 
to implement some of our previous recommendations. In regard to the 
recommendations on which the Corps has not completed action, we 
continue to believe that our 1988 recommendations are valid and should 
be implemented. For example, final changes to the methodology to be 
used for determ ining wetlands boundaries for purposes of establishing the 
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amount of land within the scope of the program  had not been adopted as 
of December 1992. The study of wetlands delineation and other matters to 
be undertaken by the National Academy of Sciences could help to resolve 
this controversial issue. 

Also, the three Corps districts that we visited varied in the extent to which 
they advise the resource agencies concerning adoption of their 
recommendations. The Department of Defense, in commenting on a draft 
of this report, stated that it did not want to provide such feedback because 
of the costs involved. However, we do not believe that it would be cost 
prohibitive to provide the resource agencies with copies of issued perm its 
and/or the districts’ statements of findings that discuss the Corps’ rationale 
for issuing or denying perm its. This could be done on a selective basis 
involving only those perm it applications on which the resource agencies 
made significant comments. This would likely substantially reduce the 
number of applications involved in any feedback system initiated. 

Other actions that we believe the Corps and EPA should complete include 
developing guidance on considering practicable alternatives to altering 
wetlands and assessing the means for considering the cumulative impacts 
of section 404 perm it decisions. Both of these actions, if completed, could 
result in greater consistency in the perm itting process in Corps districts, 

Agency Comments 
and Our Evaluation 

W ith regard to the Corps providing feedback to resource agencies 
concerning the adoption of their recommendations on perm it applications, 
the Department of Defense continues to believe that the cost and time 
required to routinely provide such information would further impact 
available Corps regulatory program  resources. Defense said that since our 
1988 report, professional relations between the Corps and the resource 
agencies have improved and that the Corps’ administration of its CL 
regulatory program  already provides numerous opportunities to exchange 
this information and that federal resource agencies should not be 
surprised by the perm it application evaluation outcome. However, we 
continue to believe that providing such feedback would facilitate 
coordination between the Corps and the resource agencies and that it 
could be accomplished at m inimum cost. For example, if it is determ ined 
that providing feedback to resource agencies on all perm it applications 
processed (as is already done by the Huntington district) is cost 
prohibitive, the Corps could opt to provide such feedback only in those 
instances where the resource agencies made significant comments, thus 
substantially reducing the number of perm it applications involved. 
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In regard to the cumulative impacts of the Corps’ perm it decisions, 
Defense told us that before the Corps makes a decision to deny a perm it, it 
should consider the site-specific and cumulative impacts that such a 
decision will have, instead of considering only the cumulative impacts of 
the decision. Defense agreed that a methodology for predicting cumulative 
impacts is lacking. Further, Defense told us that the Corps considers 
cumulative impacts when (1) information on such impacts is available, 
(2) federal or state endangered species or waterfowl whose populations 
are under stress are at issue, and (3) the general knowledge of regulatory 
program  professionals indicates that cumulative impacts are already being 
realized. 

The Department of Commerce agreed with our overall findings and the 
idea that the Corps should develop guidance for considering cumulative 
impacts of perm it decisions and for considering practicable alternatives to 
development projects in wetlands. Commerce also supported our position 
regarding the benefits that would accrue if Corps districts advised 
resource agencies of the acceptance or rejection of their 
recommendations. Commerce said that this is one of the few ways 
available to measure program  effectiveness and decide where changes are 
needed. Commerce also believes that the Corps should establish a 
performance standard requiring follow-up on at least a percentage of the 
activities authorized under section 494 perm its. However, as we 
recognized in the report, the Corps requires that perm its be inspected for 
compliance with the perm it’s terms and conditions and established a goal 
that 26 percent of the individual perm its issued the previous year be 
inspected. 

The Department of the Interior agreed with our findings and conclusions 
and said that the report presents an overall accurate characterization of 
the Section 404 Program and correctly represents FWS’ role in the program . 
Interior also told us that since our 1933 report, improvements have been 
made in the administration of the program . Interior said that interagency 
coordination has improved and that the Corps districts are considering 
and generally accepting recommendations made by the resource agencies. 
When disagreements occur, FWS and the Corps have been able to work 
together to resolve the differences. 

l 
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Section 404 of the Clean Water Act is considered the major federal 
provision regulating activities in wetlands and other U.S. waters. However, 
section 404 makes no specific reference to wetlands. Since our 1988 
report, the Section 404 Program has become a major regulatory and 
environmental issue. Farmers, developers, oil companies, and other 
private landowners have targeted the program and have organized in 
opposition to it. These interests believe that the program has become too 
intrusive on their land-use decisions and that the permitting process is 
time-consuming, costly, and administered in an inconsistent manner by 
corps districts. 

Environmentalists and some state officials, on the other hand, are 
concerned that proposals for delineating the boundaries of wetlands that 
have recently been under consideration are too restrictive and will result 
in the loss of millions of acres of what has previously been regulated as 
wetlands. Numerous legislative proposals and other initiatives, such as 
plans to streamline the section 404 permitting process and President 
Bush’s goal of no-net-loss of re maining wetlands, seek to find a balance 
between these developmental and environmental interests. However, until 
a definitive methodology for delineating wetlands is established, the scope 
of the Section 404 Program-i.e., how much land will be considered 
protected wetlands-will remain uncertain. 

Previous 
Administration 
Proposals to Change 
the Section 404 
Program 

Proposals to change the Section 404 Program center on the need to stem 
the loss of remaining wetlands without creating severe economic hardship 
on private developers and property owners. Although there is general 
agreement among the developmental and environmental communities that 
valuable wetlands must be protected, section 404 of the Clean Water Act 
does not contain specific goals to accomplish such wetlands protection 
objectives. 

In this regard, in 1987, the National Wetlands Policy Forum,’ convened by 
the Conservation Foundation2 at the request of EPA, found that the nation’s 
wetlands programs contained many of the elements needed for a 
comprehensive protection system, but that there was no clear and 
coherent goal. The Forum recommended that a national wetland 

‘The 20 members of the Forum included 3 governors, a state legislator, and heads of state agendea; a 
town eupervleo~ chief executive officers of environmental groupe and businesses; farmers and 
ranchers; and academic experts. In addition, senior offlciale from five prindpal federal agendee 
involved in wetlands protection and management participated aa ex-ofiicio members. 

The Conservation Foundation is a nonprofit research and communications organization dedicated to 
encouraging human conduct to sustain and enrich life on earth. 
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protection policy be established to prevent an overall net loss of the 
nation’s remaining wetlands base, as defined by acreage and function, and 
to restore and create wetlands, where feasible, to increase the quality and 
quantity of the nation’s wetlands resource base. 

In 1989, President Bush adopted a goal of no-net-loss of remaining 
wetlands; on August 9,1991, he announced a three-point plan for 
improving the protection of the nation’s wetlands. The plan seeks to 
balance the protection, restoration, and creation of wetlands with the need 
for sustained economic growth and development by 

l strengthening wetland acquisition programs and other efforts to protect 
wetkinds, 

l revising the 1989 federal manual’s methodology that is used for delineating 
wetlands to ensure that it is workable, and 

l improving and streamlining the current wetlands regulatory system. 

Among the steps outlined in the plan were (1) streamlining the permitting 
process under the Section 404 Program to ensure more timely decisions 
and effective coordination among agencies and (2) modifying the kinds of 
activities occurring in wetlands that are covered by the current regulatory 
program. However, certain key elements of this plan remained unresolved 
as of December 1992. For example, a primary concern that still must be 
addressed is how to delineate wetlands for the purpose of determining the 
amount of land coming within the scope of the program. 

Around the time of our previous fieldwork in 1987, the Corps’ Waterways 
Experiment Station in Vicksburg, Mississippi, which is one of the Corps’ 
laboratories that conduct studies on how to carry out Corps policy 
directives, finalized a technical manual for identifying wetlands and 
defining their boundaries after 7 years of research and testing. However, 1, 
use of the manual was optional for district offices. Of the three districts 
included in this review, the Jacksonville district adopted the 1987 manual, 
the Buffalo district chose to use a modified version of the 1987 manual, 
and the Huntington district made the manual available for staff to use as a 
resource document, but did not formally adopt it for making delineations. 
The Huntington staff relied on regulations and Regulatory Guidance 
Letters3 to perform wetlands delineations. These variances could explain 
part of the reason for the public’s perception that Corps districts were 
treating them inconsistently and unfairly. In commenting on a draft of this 

sRegulatoxy Guidance Letters are issued by Corps headquarter to transmit guidance on the permit 
program to ita division and district engineers. 
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report, for example, the Department of the Interior told us that it was the 
experience of FWS that the Buffalo district’s modifications to the 1987 
manual resulted in very restrictive wetlands determ inations. 

Subsequent to our 1988 report, the Corps worked with EPA, ms, and the 
Soil Conservation Service to develop a uniform  manual for dehneating 
wetiands. When this manual-entitled Federal Manual for Identifying~and 
Deiineatina Jurisdictional Wetlands-became effective in March 1989. it 
was requirid for use by aII Corps district offices. 

I 

According to information reported to Corps headquarters by its district 
offices, the number of acres that are considered wetlands gene&y 
increased with the adoption of the 1989 manual. According to EPA, a major 
reason for this increase was that croplands that had been converted to 
another use before 1989 came within the manuai’s definition of wetlands. 
However, in September 1990, the Corps issued a regulatory guidance letter 
that stated that prior converted croplands were not regulated under the 
program . EPA estimated that this change resulted in the exclusion of up to 
60 m illion acres of agricuiturai lands from  regulation. 

For the three districts included in our review, Buffalo reported the most 
dramatic increase in its jurisdictional wetlands, as its number of wetlands 
acres went from  600,000 under the 1987 criteria that Buffaio used to about 
968,000 acres under the 1989 manual criteria. The Huntington district 
reported that accurate acreage data was not available for any of the states 
covered by the district. The Jacksonville district reported no change in its 
estimated 12 m illion acres of wetlands as a result of the change from  the 
1987 delineation manual to the 1989 delineation manual. 

Because of the large increase in its jurisdictional wetlands, the Buffalo 
district experienced a significant increase in the number of perm it 
applications submitted to it. For the 18month period before the 1989 
manual became mandatory, the district received 731 applications for 
section 404 or section lo/404 pennits; during the N-month period 
following the effective date of the manual, the district received 1,323 
applications, an increase of over 80 percent. The number of applications 
received by the Huntington district increased from  128 to 160, or about 
17 percent, whereas the number of applications received by the 
Jacksonviile district decreased from  1,747 to 1,242, or about 29 percent. A  
Jacksonville official attributed the decline in applications to decreases in 
planned development as a result of poor economic conditions in the state 
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rather than as a result of the adoption of the 1989 wetlands delineation 
I-lWU.ld. 

Implementation of the 1989 manual in states such as Ohio, which 
experienced a large increase in jurisdictional wetlands, created public 
concern that the Section 404 Program had become too intrusive and was 
no longer meeting congressional expectations. Also, a backlog in 
processing perm it applications ensued in the Buffalo district that raised 
the ire of landowners, who complained that the delays were costing them  
time and money. 

In response to queries by members of the Congress, the Office of the 
Assistant Secretary of the Army (Civil Works) asked the Corps’ Waterways 
Experiment Station in Vicksburg to ascertain if the Buffalo district was 
properly applying the 1989 manual. A  research team  member from  the 
station reviewed wetlands delineations made by district office staff and 
reported that they were properly applying the 1989 manual criteria. The 
research team  member pointed out that 96 percent of the delineations in 
the Buffalo district were prepared by consultants and later verified by the 
Corps. According to the researcher, the Corps and the consultants would 
establish the same wetlands boundaries. 

Several consultants we contacted in Ohio who were experienced in 
dealing with the Buffalo district and state officials concurred that the 
district conscientiously applied appropriate criteria in making perm it 
decisions. The Huntington and Jacksonville districts did not undergo 
reviews of their application of the new manual. 

When use of the 1989 manual for delineating wetlands boundaries became 
a major concern to private landowners, resolution of the issue was 
elevated to the Executive Office of the President. An Inter-Agency Task 4 
Force on Wetlands,4 under the White House Domestic Policy Council’s 
Working Group on Environment, Energy, and Natural Resources, worked 
with the four agencies who developed the 1989 manual to revise the 
wetland delineation criteria included in that manual. On August 14,1991, 
the proposed revisions were published for public comment in the Federal 
Register, a procedure that had not been followed for the 1989 federal 
manual. Under the proposed revisions, the criteria for delineating 

*rhe Task Force wae comprised of representativee from the Departmenti of the Interior, Agriculture, 
Commerce, Defense, Housing and Urban Development, and Transportation; EPA; the Office of the Vice 
President; the OMce of Management and Budget; the Council on Environmental Quality in the 
Jbcutive Office of the President; and the Office of the Assistant to the President for Economic and 
Domestic Policy. 
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wetlands for federal program purposes would again significantly change. 
For example, the 1989 manual’s hydrology criterion for saturated wetlands 
required a water table within 6,12, or 18 inches of the surface (depending 
on soil drainage class, permeability, and texture) to be sustained for 
usually 7 days or more during the growing season to delineate wetlands 
boundaries.6 Under the proposed revisions, wetlands would be limited to 
areas having standing water for 16 consecutive days or having a water 
table at the surface for 21 consecutive days during the growing season. 
Environmental groups and state offxials are concerned that the proposed 
revisions lack any scientific merit and that they could result in the loss 
of millions of acres that they consider wetlands. According to some 
estimates, wetlands under the jurisdiction of the Section 404 Program 
would decrease by up to 60 percent under the proposed criteria 

The extended public comment period on the proposed changes to the 
manual, which resulted in the receipt of over 70,000 sets of comments, 
expired January 21,1992. However, as of December 1992, consideration of 
these comments had not been completed. 

Meanwhile, the Energy and Water Development Appropriations Act of 
1992, which provides funding for the Corps, prohibited the use of such 
appropriations for making wetland delineations using the 1989 manual or 
any subsequent manual not adopted in accord with the notice and public 
comment requirements of the Administrative Procedure Act’s (6 U.S.C. 
663) rule-making process. Accordingly, effective August 17,1991, the 
Corps reverted to requiring all of its district offices to use the previously 
mentioned 1987 manual for delineating wetlands. Prehminary indications 
were that this step quieted much of the public outcry over this issue. 

An official from the Office of the Assistant Secretary of the Army (Civil 
Works) told us in August 1992 that the administration was considering the 
adoption of the 1987 manual, along with supplemental guidance on 
wetland indicators such as prevalent plant species, as the final wetland 
delineation criteria. The Corps believes that the 1987 manual 
supplemented by other guidance provides a technically sound and legally 
defensible basis for wetlands delineations that is not overly resource 
intensive. Nonetheless, the controversy surrounding the methodology to 
be used to delineate wetlands prompted the Congress to include $400,000 
in EPA’S 1993 appropriations act for a National Academy of Sciences study 
of wetland delineation, among other things. Until the wetland delineation 

6Hydrology involvea the distribution of water on the earth’s surface and underground and the cycle 
involving evaporation, precipitation, etc. 
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issue is resolved, the amount of land within the scope of the Section 404 
Program will remain uncertain. 

Proposed Legislation Although the Section 404 Program is just 1 of at least 26 laws that can 

Could Change the 
Scope of the Section 
404 Program  

regulate or otherwise impact wetlands, it has emerged as a key regulatory 
and environmental issue and was specifically targeted by several 
legislative proposals introduced in the 102nd Congress that would have 
changed federal wetland protection policies. At least some of these bills 
are expected to be reintroduced in the 103rd Congress. These bills-which 
included the (1) Comprehensive Wetlands Conservation and Management 
Act of 1991 (H.R. 1330), (2) Wetlands Protection and Regulatory Reform 
Act of 1991 (H.R. 404), (3) Wetlands No-Net-Loss Act of 1991 (H.R. 261), 
(4) Wetlands Reform Act of 1992 (H.R. 4266), and (6) Wetlands 
Stewardship Act of 1991 (H.R. 2400)-would, if passed by the 103rd 
Congress, directly affect the Section 404 Program. 

Among the provisions that some of these bills contain are a no-net-loss of 
wetlands goal; a system for classifying wetlands by their size and value 
that has the potential for treating wetlands differently, depending on their 
relative prevalence and functions; compensation for certain wetlands 
property owners; a narrower definition of wetlands that would decrease 
the acreage under the jurisdiction of the program ; and goals for expanding 
the role and responsibilities of the states in the program . 

One of the most hotly debated bills attempting to revise the Section 404 
Program was H.R. 1330, which includes provisions for (1) defining and 
classifying wetlands according to their size and value to the environment, 
(2) compensating certain wetlands property owners, (3) broadening 
section 404 perm it exemptions and general perm its, and (4) elim inating 
EPA'S authority to veto section 404 perm its. The bill also sets deadlines and 
administrative appeal procedures for the perm itting process. However, the 
bill would also expand regulated activities in wetlands, which currently 
only include the discharge of dredged and fill materials in waters of the 
United States, to include drainage, channelization, and excavation 
activities. However, concern was voiced over the potential cost of 
implementing this proposed legislation, which some estimates said would 
exceed $10 billion. 

H.R. 404 would broaden section 404 perm it exemptions and repeal EPA'S 
authority to veto 404 perm its. H.R. 261 would impose perm it fees to reflect 
actual administrative costs of perm it processing, including subsequent 
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monitoring of measures to m itigate unavoidable impacts to wetlands and 
of other perm it conditions. 

H.R. 4266 would, among other things, require the Secretary of the Army to 
initiate a pilot program  of wetlands restoration. The bill also would have 
provided funding for W ining and certification of individuals who conduct 
wetland delineations and would have established an expedited perm it 
review process. 

H.R. 2400 outlines a schedule to review and revise, as necessary, the 
existing method for the delineation of wetlands. As mentioned, the 
Congress has provided $400,000 for a National Academy of Sciences study 
to include consideration of a revised method for the delineation of 
wetlands. However, it is not clear which of the other provisions of these 
proposed bills, if any, m ight be adopted. 

Conclusions The loss of more than half of the original wetlands in the contiguous 
United States has become a major regulatory and environmental issue. 
Under almost any scenario, the Section 404 Program will play an 
important role in any future federal wetlands protection effort Since we 
issued our 1988 report, various provisions of the program  have come 
under attack by farmers, developers, and other private landowners; 
environmentalists; and state agencies. 

Numerous proposals by both the Congress and the Bush Administration 
have been advanced, which would result in major changes to the Section 
404 Program. These proposals, which attempt to balance the need to 
protect our nation’s wetlands with the rights of private property owners, 
include various bills introduced before the 102nd Congress, Bush 
Administration plans to achieve a no-net-loss goal for remaining wetlands b 
and stream line the Section 404 Program, and revisions to the federal 
manual for delineating wetlands. Because the manner in which wetlands 
boundaries are determ ined is critical to the scope of the Section 404 
Program, and the procedures to be used to make wetlands determ inations 
have become a major controversy among the developmental and 
environmental communities, we believe that these issues must be 
resolved. Resolution of these issues, however, must now await completion 
of the National Academy of Sciences’ study of wetlands delineation and 
other matters. Completing this study, and adopting some of the other 
proposals from  the Congress and the previous administration, would 
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hopefully clarify the scope of the program and would be consistent with 
the suggestion contained in our 1933 report. 

Agency Comments 
and Our Evaluation 

The Department of Defense concurred that the loss of wetlands is a key 
regulatory and environmental issue, and told us that President Bush’s 
wetlands plan incorporates many of the concepts contained in the 
proposed legislation cited in our report. In addition, Defense believes that 
the Corps’ currently proposed rule-making that would expand activities 
regulated under the Section 404 Program to include excavation, 
channelization, and drainage is consistent with the Bush administration 
plan and with H.R. 1330, which we described as one of the most hotly 
debated proposed bills before the 102nd Congress. 

In response to our statement that the Section 404 Program has never had 
clearly stated wetlands protection goals, Defense asserted that the 
no-net-loss of wetlands goal is a significant step toward establishing a 
Section 404 Program goal. However, we note that nowhere in the Clean 
Water Act-and more specifically, nowhere in section 404-is the goal of 
no-net-loss of remaining wetlands specified. 

Defense further stated that the goal of no-net-loss is further clarified in the 
revised memorandum of agreement between the Corps and EPA concerning 
mitigation, in which the Department said the Corps regulatory program is 
required to meet the no-net-loss of remaining wetlands goal to the extent 
practicable. However, in the “Questions and Answers” section of the 
memorandum of agreement mentioned above, it is stated that 

“The MOA [memorandum of agreement] is not, in itself, a no net loss policy and neither the 
Section 404 program in general, nor the MOA in particular, is designed to achieve the 
national goal of no overall net loss of wetlands. EPA and the Corps will strive to achieve the 
President’s goal of no net loss; however, the MOA clearly recognizes that mitigation which b 
is not appropriate or practicable will not be required, nor will each permit be required to 
achieve no net loss of wetlands.” 

We believe that the goal of no-net-loss of remaining wetlands will be vague 
and subject to change until the establishment of a final methodology for 
delineating wetlands for the purpose of determining the amount of land to 
be regulated under the Section 404 Program. 
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Budgetary and other constraints have affected the extent to which the 
Corps and the resource agencies have been able to carry out the activities 
they are responsible for under the Section 494 Program. For example, the 
Corps has been unable to perform wetlands delineations for all permit 
applicants who request them, thus requiring the permit applicants to hire 
consultanti to perform this function. Resource agencies are unable to visit 
many proposed project sites as part of their evaluations of proposed 
projects. 

Budgetary shortfalls have required the Corps to assign priorities to the 
various activities it is required to perform under the program. However, 
even though the Corps has assigned its highest priority to timely permit 
processing, Corps districts we visited were often unable to meet the Corps’ 
standards regarding such processing. Much of this delay can be attributed 
to requirements that are outside the control of the Corps-such as the 
failure of applicants to obtain required state certifications. This has 
contributed to private landowners’ criticism of the process as lengthy, 
inconsistent, unpredictable, and the cause of costly and untimely 
disruptions to the planning and implementation of projects. 

Budgetary Constraints Although several of our 1988 recommendations have been acted on by the 

Continue to Hamper 
Certain Program 
Activities 

Corps and/or EPA, budgetary constraints hamper certain aspects of 
program implementation by the Corps, EPA, and the other resource 
agencies. For example, as was discussed earlier, the Corps’ Buffalo district 
was still experiencing funding and staffing shortfalls within its 
enforcement branch. Similarly, the Corps has been unable to perform 
timely wetlands delineations for all applicants who request them. If permit 
applicants want to obtain timely delineation of wetland boundaries, they 
of&en are forced to hire consultants to do so. Lack of sufficient funding 
and staffing have also hampered resource agencies’ abilities to comment & 
on permit applications, visit proposed project sites, follow up on Corps 
permit decisions to see if their recommendations were adopted during the 
public interest review, and/or conduct effective enforcement efforts. 

The Corps and EPA expect that planned increases in the Corps’ regulatory 
program staff and in EPA'S wetland program staff will result in improved 
permit processing and enforcement by these agencies, but some agency 
field offices continue to face shortfalls that require the agencies to set 
priorities for their section 404 activities. 
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Corps D istricts Cannot 
Perform  Timely Wetlands 
Delineations 

Lim ited resources have prevented some Corps district offices from  
perform ing wetland delineations when requested by perm it applicants. 
When the Corps is unable to immediately perform  wetland delineations, 
applicants can hire consultants to perform  the delineations that must 
subsequently be approved by the Corps, or wait until the Corps can 
provide staff to undertake the delineations-a potentially costly and/or 
time-consuming proposition for the applicants. 

At the Buffalo district, over 96 percent of all delineations are performed by 
consultants, In the Jacksonville district, between 76 and 80 percent of the 
delineations are performed by consultants. In contrast, the Huntington 
district, which has sign.iGcantly fewer applications, performed wetlands 
delineations for almost all applicants who requested them . However, on a 
few large complex projects, even the Huntington district suggested that 
applicants hire an outside consultant to perform  the delineation. This 
creates a potential cost inequity in the treatment of applicants by the 
various Corps districts. However, applicants who must use consultants to 
perform  delineations generally do not object because the consultants are 
employed by the applicants and can often make the delineations quicker 
than the Corps. This helps them  avoid economic losses and other 
problems caused by delays. 

Resource Agencies Cannot Resource agencies have experienced funding and staffing shortfalls that 
Respond to All Public have affected their ability to respond to the large number of public notices 
Notices, Visit All Proposed that are received from  the Corps. In addition, lim ited funds and st.afT have 
Projects, or Follow Up on precluded the resource agencies from  following up on applications to see 

All Recommendations if the Corps has adopted their recommendations on public notices. 

Several resource agency officials told us that although all incoming public 
notices are screened to make sure that significant projects are reviewed, 1, 
budgetary constraints have lim ited the overall number of projects that they 
can comment on. For example, for our random sample of 160 perm it 
applications for which the Corps districts issued 107 public notices, FWS 
said that it did not have sufficient staff to comment on 17, or 16 percent, of 
the 107 public notices. The range of files not reviewed by FWS in the three 
Corps districts because of staff shortages was 0 percent in Buffalo during 
the premanual and postmanual periods to 41 percent in Huntington during 
the premanual period. 

For the additional 87 public notices issued on 90 perm it applications that 
resulted in a Corps denial, FWS said that it did not have sufficient staff to 
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comment on 6, or 7 percent, of the public notices. The range of these 
public notices not reviewed by FWS because of staff shortages was 
0 percent in Buffalo in the postmanual period and in Huntington in the 
premanual period to 29 percent in Huntington in the postmanual period. 
(See app. II for the number and percent of public notices, by Corps district 
office, not commented on by FWS because of staff shortages.) 

In addition, officials at FWS’ Reynoldsburg, Ohio, field office told us that 
they were not as diligent as they should be in following up on actions the 
Corps has taken on their recommendations. They told us that they do not 
have the resources to review all new public notices as well as follow up on 
all recommendations made on past public notices. 

In its comments on a draft of this report, the Department of Commerce 
told us that the task of commenting on all public notices is becoming more 
onerous because the Corps is insisting more strongly that site-specific 
information be provided when making such comments. This is made more 
difficult by funding and staffing shortfalls at NMFS, and the lim ited time 
allowed for the resource agencies to review proposed projects. 

Although EPA has experienced overall increases in its wetland program  
staff during the last 4 years, the EPA regional offices included in our review 
did not comment on 62, or 49 percent, of the 106 public notices sent to 
them  by the Corps on the 160 perm it applications in our random sample 
that were received during the 3 fwcal years covered by our review. For the 
87 additional public notices on perm it applications we reviewed that were 
denied, EPA did not comment on 22, or 26 percent of the public notices. 

Further, these regional offices notified the Corps that they were unable to 
review the projects on 14 of the 106 public notices received during the 
period reviewed because of resource and/or staff shortages. For these 14 e 
public notices, the range of files not reviewed by EPA was 0 percent for 
applications received from  the Jacksonville district during the premanual 
and postmanual periods to 46 percent of the applications received from  
the Buffalo district during the premanual period. 

For 13 of the 87 public notices on perm it applications we reviewed that the 
Corps denied, EPA notified the Corps that it was unable to review the 
projects because of resource and/or staff shortages. The range of public 
notices not reviewed by EPA because of staff shortages was 0 percent in 
Jacksonville in the premanual and postmanual periods to 42 percent in 
Buffalo in the postmanual period. (See app. III for the number and percent 
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of public notices, by district office, not commented on by EPA because of 
staff shortages.) 

However, in commenting on a draft of this report, EPA said that a decision 
by an EPA regional office to not comment on a particular Corps public 
notice may not necessarily be the result of a lack of staff resources. In 
particular circumstances, such actions would be appropriate given the 
range of projects that EPA is called upon to review, according to EPA. 

EPA officials in Atlanta, which is responsible for coverage in eight 
southeastern states, told us that staffing constraints along with the 30day 
time lim itation for commenting on public notices preclude it from  
reviewing perm it applications other than those where the impact is 
potentially significant. These officials also told us that even though they 
may provide comments on public notices, the number of sites that can be 
inspected is lim ited. For example, for each of the last several years, 
regional staff visited less than 6 percent of the sites described in public 
notices that they commented on. One reason cited for this was the lim ited 
regional office travel budget, which for several fiscal years was only $2,000 
per full-time staff member. EPA’S Office of Inspector General reported in 
1990 that the Region 4 travel budget of $2,000 per staff member was 
“woefully inadequate” on the basis of the region’s work load.’ Because EPA 
regional staff cannot visit many project sites, they must rely heavily on 
contacts with FWS; state, county, and local governments; the Corps; and 
others for information on the specifics of a particular project. 

The 1990 Inspector General report estimated that, based on a Region 4 
work load analysis conducted in 1987,37 full-time equivalent staff 
members were needed to effectively implement and manage the Section 
404 Program in that region. The Chief of EPA’S Region 6 Wetlands Office 
told us that the 1987 needs assessment indicated that his region needed 29 
staff members to effectively carry out the program . The EPA regions we 
visited in Atlanta and Chicago had 22 and 17 staff members, respectively. 
Thus, in fiscal year 1992, Region 4 in Atlanta and Region 6 in Chicago had 
achieved staffing levels of only about 69 percent of their estimated staffing 
needs 6 years earlier. 

The 1991 report by EPA’S Office of Inspector General, which we referred to 
earlier, also stated that lim ited program  resources restricted the 
effectiveness of the agency’s regulatory actions under the Section 404 

lWetiandsz Region 4 Implementation and Management of the Section 404 Wetlands program, EPA’s 
Oftice of Inspector General, Mar. 23,1!990. 
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Program. The report noted that EPA’S Region 4 provided written comments 
on only 16 percent of the public notices received. 

In commenting on a draft of this report, EPA agreed that budget constraints 
have adversely impacted the ability of both the Corps and EPA to 
implement the Section 404 Program, particularly in requiring the agency to 
choose between perm it processing and enforcement, with the former 
receiving priority. 

NMFS officials also told us that budgetary constraints have impacted their 
involvement in the Section 404 Program. The officials told us that they 
historically used contractor staff to perform  about 90 percent of their site 
inspections, but the agency’s funding for contractors has been reduced 
over the past 12 fiscal years from  $600,000 to nothing. The Department of 
Commerce attributed the’ decrease in money available for contracting such 
services to budget reduction exercises or shortfalls caused by increases in 
labor costs. NMFS officials can only conduct a lim ited number of site visits 
themselves because of insufficient travel funds. 

In addition, the Department of Commerce told us that funding and staffing 
shortfalls have severely hampered NM& ability to respond to all proposed 
section 10 and section 404 perm it applications. The Department said that 
the funding for NM& Habitat Program, the organizational unit responsible 
for making such comments, has stayed constant for many years while 
inflation and workload has increased. Furthermore, the Department said 
that, because of recent budget cuts, NMFS’ capability to review perm it 
applications in the Jacksonville district office’s area of jurisdiction and 
elsewhere across the country will be significantly reduced (perhaps as 
much as 60 percent in the Southeast). 

Requirements Not 
W ithin the Corps’ 
Control Often Affect 
the T imeliness of 

4 

Despite assigning a priority to perm it processing and experiencing funding 
and staffing increases in recent years, Corps districts we visited often had 
difficulty meeting the Corps’ perm it processing timeliness goals. Some of 
the reasons for not meeting these goals are outside of the Corps’ control, 
such as the need for applicants to obtain water quality certifications from  

Perm itting Decisions 
the state. At the time of our current review, the Corps had a goal to 
complete its perm it decisions, including general and individual perm its, 
not later than 60 days, on average, after receipt of a complete application 
unless precluded by law. For all perm it actions with an evaluation time of 
greater than 60 days, district offices were required to report to Corps 
headquarters on the primary reason for the delays. 
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However, starting with the third quarter of 1991, the goal for processing 
individual permits was raised to an average of 120 days, while the goal for 
processing all permits remained at 60 days. Corps officials told us that 
they made this change because individual permits are becoming more 
complex and take longer to review than do general permits. Under the 
revised procedures, districts must report the percentage of individual 
applications processed within 120 days and the percentage of all 
applications processed within 60 days. Corps headquarters considers its 
district offices in compliance with these performance standards if they are 
able to process between 70 and 80 percent of individual applications 
within 120 days and between 86 and 96 percent of all applications within 
60 days. 

The three districts we visited varied in the extent to which they were able 
to meet the 6Oday performance standard in effect at the time of our 
review. For example, the percentage of applications in our sample taking 
longer than 60 days to process in the three district offices was as follows: 
Buffalo, 66 percent; Huntington, 78 percent; and Jacksonville, 98 percent. 
Thirty-four of the 160 applications included in our initial sample were 
processed within 60 days. Six of the 34 resulted in issued permits and the 
remaining 28 applications were withdrawn from further processing-22 of 
which were withdrawn because the applicant failed to provide additional 
information requested by the Corps. For the 90 denial applications (for 
which 87 public notices were issued) that we reviewed, only 3 were 
processed within 60 days and all 3 were in the Buffalo district. (See app. IV 
for the number and percent of applications processed within 60 days.) 

Part of the variance in the average time that districts took to process 
permits can be attributed to the different time frames the districts allow 
for steps involved in the permitting process. For example, the Huntington 
district generally allowed 20 days for resource agencies and others to 8 
comment on public notices, whereas the Buffalo and Jacksonville districts 
generally allowed 30 days. Furthermore, the comment period can be 
extended upon request of the resource agencies. We found that as a result 
of extension requests on some applications, Huntington allowed an 
average of 24 days to comment on public notices, whereas Buffalo allowed 
an average of 30 days and Jacksonville allowed an average of 32 days. For 
the denied permits we reviewed, the public notice comment period was 43, 
26, and 31 days for the Buffalo, Huntington, and Jacksonville districts, 
respectively. 
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Although the Buffalo district’s public notice comment period was longer, 
on average, than the two other districts, the Jacksonville district had the 
longest average overall processing time because of the time it took to 
complete the steps subsequent to the comment period. Table 4.1 shows 
the average number of days to process the 240 individual permit 
applications (160 in our initial sample and 90 in our subsequent sample of 
Corps denials) we reviewed in the three Corps districts. Tbnes shown are 
for applications received in the period prior to the effective date of the 
1989 wetlands delineation manual (premanual period) and applications 
received after the effective date of the manual @ostmanual period). 

Table 4.1: Average Number of Days to 
Procorr Sample Permit Appllcatlonr District office 

Appllcatlon type Buffalo Huntlngton Jscksonvllle 
Pm-1989 manual period (Oct. 1, 1987 to 
Mar. 31, 1969) 

All permits 112 1060 229 
Issued permits 140 98 263 
Denied permits 0 304a 164 
Withdrawn applications 76 45 134 

Post-1969 manual period (Apr. 1, 1989 to 
Sept. 30, 1990) 

All permits 76 132 185 
Issued permits 163 156 211 
Denied permits 0 156 143 
Withdrawn applications 49 84 122 

Denials 
Premanual period 191 132’ 316 
Postmanual period 161 127 227 

Note: The Corps calculates processing time from the date the application is considered complete 
rather than the date received. Corps regulations state that it must make a decision on the b 
completeness of the application within 15 days. We only recorded the date on which applications 
were received so we deducted 15 days from our calculations to show processing times 
approximately equivalent to those of the Corps. 

‘Does not include the days for one application that was suspended pending appeal of a water 
quality certificate that had b0en denied by the state. 

As can be seen in table 4.1, the Buffalo district was able to meet the Corps’ 
revised 12Oday processing goal in both the premanual and postmanual 
periods if all permits (issued, denied, and withdrawn) in our initial sample 
of 60 applications are considered. Two factors explain why the Buffalo 
district was able to meet the 120day goal for the applications included in 
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our random sample. First, 30 of the 60 applications (60 percent) in our 
random sample for the Buffalo district were withdrawn applications. 
Second, no denied perm its, which generally have a longer processing time, 
were included as part of our random sample. 

The Huntington district met the 12Oday goal in the premanual period but 
not the postmanual period for our initial sample of 60 applications. The 
Jacksonville district did not meet the goal in the premanusl or postmsnual 
periods for our initial sample of issued, denied, or withdrawn applications. 
In contrast to the Buffalo district, withdrawn applications in the 
Huntington and Jacksonville districts represented only 26 and 16 percent, 
respectively, of the applications selected for our sample. In addition, our 
random sample at both of these districts included some denied 
applications. 

According to a Jacksonville district official, the longer processing times in 
that district were primarily due to (1) sensitive environmental concerns 
found in the district, (2) the need to wait for Florida water quality 
certifications, (3) the practice of keeping applications open when 
additional information is needed from  applicants, and (4) the inordinate 
number of individual perm its that take longer to process. Corps 
headquarters officials also told us that especially in the Jacksonville 
district, many individual perm it applications are for complex projects that 
take longer to complete, and that our calculations should consider time 
lost when the district must request additional information. (See app. V for 
further details on the number of applications in our random sample by 
final perm it decision.) 

Although the Corps questioned our methodology for calculating average 
application processing times because it believes that many applications 
may remain incomplete for periods longer than 16 days while the Corps 8 
secures the necessary information to process the applications, our random 
sample of 240 applications (160 for our initial sample and 90 denied 
applications) showed that the Corps requested additional information for 
only 26 of the 160 initial applications and received additional data for 21 of 
them . For 1 of the 21, the request for additional information was made 
after the public notice was issued. Four additional applications were 
withdrawn prior to issuance of the public notice and one was denied for 
lack of a water quslity certification. 

None of the application files we reviewed in the Buffalo district contained 
requests for additional information made prior to issuance of the public 
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notice. The average number of days it took for the other two districts to 
receive additional information was 34 days for Huntington’s 3 applications 
and 22 days for Jacksonville’s 17 applications. As a result of these 
additional days, the Huntington district’s overall average processing time 
was extended by 6 days and Ja&onville’s by 9 days. For the 99 
applications we reviewed where the Corps denied a perm it, the average 
processing time for the three applications where additional information 
was requested was less than the overall processing time and the 
processing time where additional information was not requested. Data was 
requested for two other applications, but the request was made after 
issuance of the public notice. (See app. VI for further details on additional 
processing days that resulted when the Corps requested additional 
information from  applicants.) 

Table 4.2 shows the primary reasons that the three Corps districts 
provided headquarters for not meeting the 69day goal for perm it decisions 
in effect at the time of our review. 
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Table 4.2: Prlmary Rearonr for Not 
Maklno Permit Decirlonr Wlthln 
60-DayTIme Frame 

Dletrlct off Ice 
Reason8 for delays Buffalo Huntington Jacksonville 
Environmental impact statement needed 0 0 2 
Public hearing scheduled 
Elevation under agreements entered into 

under section 404(q) of Clean Water Acta 
Applicant delayb 
Awaiting Coastal Zone Management Act 

certification 
Awaiting water quality certification 
Awaiting Historic Preservation Act 

compliance review 
Awaiting certification of compliance with 

other laws 

2 3 3 

7 25 45 
124 15 136 

74 0 24 
189 64 571 

0 21 19 

2 0 241 
Administrative delay@ 

Internal 
External 

381 18 640 
8 2 667 

Total number of permits 787 148 2,348 
nThese are situations where the Corps took the first step In a potential elevation case by advising 
resource agencies that the Corps planned to issue a permit without the resource agencies’ 
recommended conditions. Prior to September 1992, the resource agencies had the prerogative of 
either pursuing the elevation informally to the division office level or pursuing it formally from this 
level to the Assistant Secretary of the Army (Civil Works). Subsequently, the division engineer 
level was removed from the elevation process when disputes between the Corps and the 
resource agencies involved individual permits. 

bThese are cases where the applicant has requested a delay In permit processing or the 
applicant has not provided the Corps with timely responses to requests for additional information. 

These are delays caused by the Corps, but which are not otherwise categorized, and/or caused 
by others where the Corps had no control, such as a local government agency. 

As can be seen from table 4.2, several reasons for delaying final permit a 
decisions are not within the control of the Corps. For example, applicant 
delays in submitting needed information to the Corps, time awaiting 
required state certifications, and requirements imposed by other laws are 
matters that are often outside the Corps’ control. 

Conclusions Budgetary and other constraints have hampered the abilities of the Corps 
and the resource agencies to carry out the responsibilities each has under 

Y the Section 404 Program. Because of funding and staffiig shortfalls, a 
number of tasks and functions that each of the various agencies is 
responsible for have either gone undone or have not been done in a timely 
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manner. Other constraints outside the control of the Corps have affected 
its ability to complete tasks even when assigned as priorities--such as 
perm it processing. 

The inability of the agencies to do all that is required and expected of them  
under the Section 404 Program in an effective and efficient manner has 
undoubtedly contributed to public outcries over various impositions and 
inadequacies of theprogram .RecentincreasesinCorps and ~~~f~nding 
and staffing for their wetlands programs should result in more timely 
perm it processing and greater enforcement of perm it requirements and 
against unpermitted discharges. However, the funding and staffing 
increases that have occurred may not be sufficient to prevent the 
continued need for the agencies to set priorities for their section 404 
activities. 

Agency Comments 
and Our Evaluation 

The four agencies that commented on a draft of this report-Defense, 
Interior, Commerce, and EPA-~I agreed that budgetary constraints 
continue to hamper certain program  activities. The Department of 
Commerce is also concerned that the current trend in reducing processing 
time will also reduce the ability of the Corps and the resource agencies to 
perform  adequate environmental assessments and that, within the current 
budget and staffing climate, this will ultimately reduce their effectiveness 
in implementing the Clean Water Act. 

While we agree that budget and sta!Timg constraint.3 can hamper certain 
program  activities, a review of the impact that reducing perm it processing 
time would have on the ability of the Corps and the resource agencies to 
perform  environmental assessments was not within the scope of our 
review. 
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Additional Dettils on GAO’s Random 
Samples 

At three U.S. Army Corps of Engineers’ district offices-Buffalo, New 
York; Huntington, West Virginia; and Jacksonville, Florida-we reviewed 
60 randomly selected individual permit application files for section 404 or 
section lo/404 permits that were received at each district office during the 
3 flscsl years covered by our review (1088-1990). We did this to determine 
the extent of any variances in program implementation at the three district 
offices. Because the Federal Manual for Identifying and DeIineating 
Jurisdictional Wetlands became effective in March 1989, hslfway through 
the 3-year period covered by our review, we divided the 3-year period into 
two 18month periods to determine if the manual had any effect on the 
processing of applications. Twenty-five of the applications reviewed at 
each district office were received in the premanual period between 
October 1,1987, and March 31,1989, and the other 26 were received in the 
postmanuaI period between April 1,1989, to September 30,199O. Table I.1 
shows the universe and GAO sampling of csse files in the three districts 
included in our review, followed by a description of how we selected the 
files reviewed in each district. 

Tablo 1.1: S&Ion 404 and 8ectlon 
10/404 Pormlt Appllcatlons Included In 
GAO’s Sample 

CorDr dlstrlcts 

Promanual perlod Postmanual period 
Applications Appllcatlonr 

Total revlewed by Total revlewed by 
aDDllcatlons GAO’ am3llcatlons GAO 

Buffalo 731 44 1,323 61 

Huntinpton 128 38 150 39 
Jacksonville 1.747 43 1.242 28 
*This column shows the number of files GAO reviewed to arrive at its sample of 25 files from each 
of the two (premanual and postmanual) perlods. 

We also reviewed permit files for cases where the Corps denied permits to 
determine if variances existed among the three districts in the processing b 
of such applications. Following is a discussion of how we selected our 
initial sample of 60 application files at each of the three district offices 
included in our review as weil as a discussion of the additional application 
files reviewed where the Corps denied the permit. 

Buffalo District The Buffaio district provided computer printouts identifying all 
applications received in the district for (1) the l&month period preceding 
the effective date of the 1989 delineation manual and (2) the 18month 
period foilowing implementation of the manual. To select our sample of 
applications for individual permits for the premanual period for the 
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Buffalo district, we numbered the section 404 and section lo/404 
applications received by the district in this period. This produced a 
universe of 731 applications. 

To obtain our sample of 26 applications for individual permits for this 
period, we randomly selected and reviewed 44 applications from the 
numbered computer listing. However, the Buffalo district, unlike the other 
two districts visited, withdraws applications when their initial review 
indicates an application is incomplete. As a result, approximately 
76 percent of all applications received by Buffalo are withdrawn. Because 
we were interested in the variances in the way the d&ricts processed 
applications, we did not include in our sample those applications that 
were withdrawn because they were incomplete. Seventeen of the 
applications we reviewed in selecting our sample in this period were 
excluded for this resson. Two other applications were excluded from our 
sample because the staff in Buffalo could not locate the files when 
requested. 

To select our sample for the postmanual period, we identified and 
numbered the applications identified on the computer printout as section 
404 and section lo/404 permit applications received between April 1,1989, 
and September 30,199O. This produced a universe of 1,323 applications. 
We randomly selected and reviewed 61 application files to obtain our 
sample of 26 individual permit applications. Twenty-four applications were 
rqjected because the Buffalo staff had found the applications to be 
incomplete and returned them to the applicants. Six other applications 
were excluded because the fties could not be located. Another five 
applications were excluded because nationwide general permits were 
issued for the work to be performed. Another permit was excluded 
because a review of the file revealed that no permit was required. 

In addition to our sample of 60 application files, we reviewed all 37 
application files where the Buffalo district denied the permit. No denials 
were selected as a part of our random sample. However, we only included 
31 of the denials in our analysis of Buffalo’s permitting process. We 
eliminated three applications, one in the premanual period and two in the 
postmanual period, because they were applications for section 10 work 
only. Another two applications were excluded, one in each period, 
because the Buffalo staff could not locate the files. One other postmanual 
period application was rejected because a permit was subsequently issued 
following the applicant’s appeal of the state’s denial of a water quality 
certification. 
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Huntington District The Huntington district provided computer printouts identifying all the 
section 494 and section lo/404 applications received by the district for 
(1) the U-month period preceding the effective date of the 1989 
delineation manual and (2) the 18month period following the manual‘s 
effective date. To select our sample of applications for individual permits 
for the premanual period for the Huntington district, we identified 128 
applications the district received as section 404 and section lo/404 
applications. 

To obtain our sample of 26 files for this period, we randomly selected and 
reviewed 38 application files. Three applications were eliminated because 
they were applications for section 10 permits only. Another application 
was excluded because a nationwide general permit was issued for the 
work to be performed. Nine other applications were excluded because 
they were for separate portions of projects we had already selected. The 
Huntington district assigns different application numbers to separate 
portions of projects for identification purposes. 

To obtain our sample for the postmanual period, we randomly selected 
and reviewed 39 files to obtain our sample of 26 application files. Six 
application files were excluded because they were separate portions of 
projects we had already selected. Four other application files were 
excluded because they were applications for section 10 work only. 
Another four application files were excluded because general permits had 
been issued for the work to be performed. 

As in the Buffalo district, we reviewed all applications that were denied 
during the 3 years covered by our review in addition to the 60 application 
files included in our random sample. Two denials in each period had been 
selected as part of our random sample. Two applications that were denied, 
one in each period, were excluded because the applications had actually 8 
been withdrawn, not denied as indicated by Huntington’s 
computer-generated listing. Consequently, we were able to review 11 
applications received during this time that were denied-4 applications in 
the premanual period and 7 in the postmanual period. 

Jacksonville District 
I 

The Jacksonville district also provided computer printouts identifying all 
applications received for premanual and postmanual periods. To arrive at 
a universe of 1,747 applications in the pre-manual period, we numbered 
those applications identified by the Jacksonville staff as section 404 and 
section lo/404 permit applications. We then randomly selected and 
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reviewed 43 application files to obtain our random sample of 26 
application files. Of the 43 selected, we rejected 10 applications because 
the application had been withdrawn and the file destroyed. Three 
additional files could not be located and were excluded from  our sample. 
Of the remaining five files, two files were excluded because they were for 
section 10 work only; one was excluded because it was a nationwide 
pennit; another because a perm it was not required; and one because it was 
outside of our review period. 

To select our sample for the postmanual period, we identified 1,242 
applications categorized as section 404 and section lo/404 perm it 
applications. From this universe, we selected and reviewed 28 of the 
applications. Three of these were subsequently excluded because they 
were requests for a jurisdictional determ ination rather than an application 
for a perm it. 

The Jacksonville district denied 186 perm it applications during the 3year 
period covered by our review, of which 8 were selected as part of our 
random sample. Because of the large number of denials, we drew a 
random sample of 48 applications that were denied with prejudice. We 
reviewed 116 files to obtain our sample. Forty-six of the files, 43 in the 
premanual period and 3 in the postmanual period, were excluded because 
they were denied “without prejudice.” Three files were excluded because 
they were selected and reviewed as part of our premanual period sample 
of individual perm its and another was excluded because the application 
was received prior to the period covered in our review. We excluded an 
additional 14 files, 13 in the premanual period and 1 in the postmanual 
period, because the files could not be located. Four other files, three in the 
premsnual period and one in the postmanual period, were excluded 
because they were for section 10 work only. 
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Appendix II 

Schedule of Public Notices Where FWS 
Responded That It Had Insufficient Staff to 
Comment on Projects 

Dlstrlct offlco 
Appllcatlons reviewed Buffalo Huntington Jacksonville Total 
Sample IpreDerlodI 

Public notices 
Number unable to 
review 

14 22 22 58 

0 9 2 11 
Percent unable to review 

Sample (postperlod) 
Public notices 

0 41 9 19 

10 19 20 49 
Number unable to 
review 
Percent unable to review 

0 2 4 8 
0 11 20 12 

Sample (total) 
Public notices 24 41 42 107 
Number unable to 
review 6 17 
Percent unable to review 0 27 17 18 

Denials (preperlod) 
Public notices 17 4 24 45 
Number unable to 
review 1 0 1 2 
Percent unable to review 6 0 4 4 

Denlalo (postperiod) 
Public notices 12 7 23 42 
Number unable to 
review 0 2 2 4 
Percent unable to review 0 29 9 10 

Denials (total) 
Public notices 29 11 47 87 8 
Number unable to 
review 1 2 3 8 
Percent unable to review 3 18 6 7 
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Appendix III 

Schedule of public Notices Where EPA 
Responded That It Had Insufficient Staff to 
Comment on Projects 

District offlce 
Appllcatlonr rovlewed 
Sampla (properiod) 

Public notices 

Buffalo Huntlngton Jack8onvllls Total 

13 22 22 57 
Number unable to 
review 
Percent unable to review 

Sample (portperiod) 
Public notices 

6 5 0 11 
46 23 0 19 

10 19 20 49 
Number unable to 
review 
Percent unable to review 

0 3 0 3 
0 16 0 6 

Sample (total) 
Public notices 23 41 42 106 
Number unable to 
review 6 6 0 14 
Percent unable to review 26 20 0 13 

Denlalo (preperlod) 
Public notices 17 4 24 45 
Number unable to 
review 
Percent unable to review 

7 1 0 8 
41 25 0 18 

Denlalr bosttwrlodl 
Public notices 
Number unable to 
review 

12 7 23 42 

5 0 0 5 
Percent unable to review 42 0 0 12 

Denlalr (total) 
Public notices 29 11 47 87 
Number unable to 
review 
Percent unable to review 

12 1 0 13 
41 9 0 15 
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Appendix IV 

Number and Percent of Applications 
Processed Within 60 Days 

Dlstrlct 

Procebrlng tlme 
O-90 day8 Over 60 day8 

Number Percent Number Percent Total 
lnltlal samplo of 150 
amllcatlana 

Buff alo 22 44 28 56 50 
Huntington 11 22 39 78 50 
Jacksonville 1 2 49 98 50 
Total 34 23 116 77 150 

Denled appllcatlonr 
Buff alo 
Huntington 

3 10 28 90 31 
0 0 11 loo 11 

Jacksonville 0 0 40 loo 48 
Total 3 3 87 97 90 

P4e 69 
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Appendix V 

Number and Percent of Permit Files GAO 
Reviewed, by Final Permit Decision 

Appllcatlonr 
Buffalo Huntington Jacksonville Total 

number 
Number Percent Number Portent Number Percent revlewed 

lnltlal usmole of 150 aeollcatlonr 
Preperiod 

Issued permits 
Denied permits 

14 56 19 76 17 68 50 
0 0 2 8 6 24 8 

Withdrawn applications 
Preperlod total 

Postperiod 

11 44 4 16 2 8 17 
25 25 25 75 

Issued permits 6 24 15 60 17 68 38 
Denied permits 0 0 1 4 2 8 3 

Withdrawn applications 19 76 9 36 6 24 34 
Postperlod total 25 25 25 75 

Initial sample total 
Issued permits 20 40 34 68 34 68 88 
Denied permits 0 0 3 6 8 16 11 
Withdrawn applications 30 60 13 26 8 16 51 

Preperiod 18 4 25 47 

Postperiod 13 7 23 43 
Dsnled remala total 31 11 40 90 

4 
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Appendix VI 

Additional Days to Process Applications 
Because the Corps Had to Request Further 
Information 

Appllcatlonr 

Dlrtrlct off Iw 
lnltlal8ample of 150: 
Preperiod: 

Buff alo 
Huntinoton 

wheti iddltlonal 
data wae Days to recelvo 

data requested and ____ 
ncelved Total Avemgo 

0 0 0 
0 0 0 

Jacksonville 8 98 12 

Postperiod: 

Jacksonville 

Buffalo 
Huntington 

9 

0 

281 

0 

31 

0 
3 103 34 

Total: 
Buffalo 0 0 0 
Huntington 3 103 34 

Jacksonville 17 379 22 

Denled appllcatlons: 
Preperiod: 

Buffalo 0 0 0 
Huntington 0 0 0 
Jacksonville 0 0 0 

Posberiod: 
Buffalo 
Huntington 
Jacksonville 

Total: 
Buffalo 
Huntington 

0 0 0 
2 42 21 

1 30 30 

0 0 0 
b 2 42 21 

Jacksonville 1 30 30 
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AppendixVII 

Comments From the Department of Defense 

Note: GAO comments 
supplementing those in the 
report text appear at the 
end of this appendix. 

See comment 1. 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

WASHINGTON. DC 203104103 

Mr. James Duffus III, Director 
Natural Resources Management Issues 
Resources, Community, and Economic 

Development Division 
U.S. General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Duffus: 

This is the Department of Defense (DOD) response to 
the General Accounting Office (GAO) draft report 
entitled-- "Wetlands Protection: The Section 404 Program 
Needs Clear Direction,11 (GAO Code 140647/OSD Case 9224). 
The Department generally concurs with many of the 
findings of the report, especially those regarding 
improved professional relations between the Army Corps of 
Engineers (Corps) and the Federal resource agencies. 
However, as discussed below, there are aspects of the 
report that continue to be of concern. 

As a general concern, the title of the report casts 
an unnecessarily negative light on the regulatory 
program. Many significant positive steps have been taken 
by the administration to improve the protection of 
wetlands through the Section 404 program. Within the 
past 6 months, the Army has clarified the roles of the 
key Federal agencies and improved the interagency appeals 
process. Those changes will reduce unnecessary delays 
and duplication--allowing all agencies to better 
prioritize work in more sensitive environmental areas. 
In addition, the Army proposed a regulation change on 
ditching, excavation, and channelization that will 
significantly improve wetlands protection. Since the 
1900 GAO report on the regulatory program, the Army 
issued interagency guidance on mitigation, geographic 
jurisdiction, and enforcement. During the same period, 
the regulatory staff has been increased by 21 percent and 
the budget by 35 percent. To imply that the program 
lacks Vfclear directionO* is inaccurate and simply not 
supported by the facts. The regulatory program is an 
important mission of the Corps and receives its full 
support. In light of such significant concerns, the DOD 
suggests the GAO retitle the report. 

The Department agrees with the GAO finding that 
requirements not within the control of the Corps affect 
the timeliness of permit application decisions. It is 
the Department's position, however, that the method used 
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Commenta Prom the Department of Defanm 

See comment 2. 

See comment 3. 

See comment 4, 

-2- 

to compute the permit application evaluation times in 
report table 4.1 is not accurate. The GAO subtracted 15 
days from review times (time between application receipt 
date and the date of final action by the Corps,) based on 
the presumption that the Corps is required to decide if 
a permit application is complete within the M-day time 
frame. In fact, the Corps is required to issue a public 
notice within 15 days of receipt of a Complete appli- 
cation. Since some applications may r6main incomplete 
Sor extended periods (while the Corps continues to pursue 
the necessary information), the GAO accounting method 
results in the erroneous interpretation of longer permit 
application evaluation times. 

The Department also does not agree with the GAO 
finding with regard to providing extensive written 
feedback to all Federal resource agency field elements. 
It is the Department's position that the costs and time 
required to reproduce and transmit copies of approxi- 
mately 10,000 permits and statements of finding8 annually 
would further impact available Corps Regulatory Program 
resourcee. In addition, the Corps administration of the 
permit application evaluation procees provides subetan- 
tial verbal, as well as written, feedback to the Federal 
resource agencies concerning Corps implementation of 
their recommendations. 

Regarding the finding8 on the status of Section 404 
program eniorcement, the GAO commented on preeumed 
shortcomings of the Huntington District enforcement 
efforts. The GAO comments were based on complaints from 
the Fish and Wildlife Service concerning three reported, 
but not investigated, violations and an instance where 
the GAO considered the Corpo use of an after-the-fact 
permit application for a dock (constructed after it was 
eliminated from a previous permit application) to be 
inappropriate. The Huntington District should have been 
provided an opportunity to respond. The district 
subsequently informed Corps headquarters that, although 
they had not responded to the letter from the Fish and 
Wildlife Service, inspections of the three site8 revealed 
no Section 404 violations. With regard to the dock, the 
district advised the dock was removed from the previous 
application in accordance with a condition of the State 
water quality certification. Since the State water 
quality certification explicitly disallowed the dock, the 
Corpe was precluded from including the dock in the Corps 
permit. The Huntington District does not, however, agree 
with the State rationale for not approving the dock. It 
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See comment 5. 

See comment 6. 

-3- 

is the Department's position that the acceptance of an 
after-the-fact permit application is within the District 
Engineer's discretion and is appropriate under the 
circumstances. The State will have an opportunity to 
provide its position to the Corps on the after-the-fact 
application. 

The Department does agree with the GAO finding that 
the Corps considered and generally accepted Federal 
resource agencies I recommendations. Regarding the 
Section 404(c) case in the Jacksonville District, 
however, it should be noted that with the project 
modifications required by the Environmental Protection 
Agency, the project was not constructed. The applicant 
indicated that the project was not practicable with the 
additional requirements. 

The detailed DOD comments on the report findinqe are 
provided in the enclosure. The Department appreciates 
the opportunity to comment on the draft report. 

Sinct)rely, A 

Enclosure 

Nancy P. Dorn 
Assistant Secretary of the Army 

(Civil Works) 
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Comments From the Department of Defanre 

The following are GAO’S comments on the Department of Defense’s letter 
dated November 10,1992. 

GAOComments 1. We believe that the report gives considerable recognition to the 
accomplishments of the Corps that were achieved after we issued our 
previous report in 1988. However, we have revised the report title, which 
the Corps found unnecessarily negative, to one that shows that the scope 
of the Section 404 Program will remain uncertain until a fmal wetlands 
delineation methodology is established that will establish the amount of 
land that is subject to the program ’s regulations. The National Academy of 
Sciences will consider the wetlands delineation issue in 1993. 

2. We recalculated perm it processing times to consider the time that 
applications were considered incomplete while the Corps continued to 
pursue needed information. On the basis of these recalculations, the 
overall average processing times for the three districts changed very 
little-Buffalo showed no change, Huntington increased 6 days, and 
Jacksonville increased 9 days. 

3. As stated in the agency comments section at the end of chapter 2, we 
recognized the Department’s concern about the cost and time required to 
routinely provide feedback to resource agencies on all perm it applications 
they commented on, However, we believe that the time and cost involved 
in providing such feedback can be m inim ized if such feedback is provided 
in those instances where the resource agencies made significant 
comments. This would likely substantially decrease the number of perm it 
applications involved. 

4. Subsequent to Defense’s letter, GAO contacted Huntington district 
officials and deleted the sections of the report that discussed specific 
enforcement cases handled by the district. 

6. This comment is included in the final report on page 28. 

6. The detailed Defense comments have not been included as part of this 
appendix because they contain voluminous excerpts from  the body of our 
draft report, which have remained in this report. However, each of the 
Defense comments is recognized in this report. 
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Comments From the Environmental 
:~ Protection Agency 

Note: GAO comments 
supplementing those in the 
report text appear at the 
end of this appendix. 

See comment 1. 

UNITED STATES ENVIRONMENTAL PROTECYION AGENCY 
WASHINGTON, DC. 20460 

OFFICE OF 
POLICY, PUNNINQ AND EVALUATIDN 

Mr. James Duffus III 
Director 
Natural Resources Management Issue 
Resources, Community, and Economic Development Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Duffus: 

The Environmental Protection Agency (EPA) appreciates the 
opportunity to review and provide comments on the draft GAO 
report entitled I'Wetlands Protection: The Section 404 Program 
Needs Clear Direction" (GAOfRCED-93-026). The report examines 
the extent to which the Army Corps of Engineers (Corps) has 
implemented GAO's 1988 recommendations regarding administration 
of the Clean Water Act Section 404 program. 

As the Agency stated in its comments on the draft version of 
the earlier 1988 GAO report, "Wetlands: The Corps of Engineers' 
Administration of the Section 404 Program," the Section 404 
program is very complex, making any attempt to evaluate its 
implementation and effectiveness a challenging task. At that 
time, EPA also indicated that objective examination of Section 
404 program implementation can serve as a vehicle to initiate 
needed and significant program improvements. That continues to 
be the case and the Agency is Pleased that GAO has undertaken 
this follow-up report. In particular, the draft points out that 
inadequate program funding and permit processing delays outside 
the control of the Corps affect program implementation, factors 
that are rarely acknowledged by critics of the Section 404 
program. 

Nevertheless, EPA has some concerns about the draft report. 
In particular, both the Executive Summary and the introductory 
chapter fail to explain the scope of EPA's authorities and 
responsibilities regarding implementation of the Section 404 
program. Also, several parts of the draft report may need 
clarification regarding the scope of Section 404 jurisdiction and 
application of the Section 404(b)(l) guidelines. 

l 
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See comment 2. 

2 

Another general concern is that only individual permit 
applications were examined; neither lettore of permission nor 
general permits were evaluated. Useful discussions of 
enforcement and the cumulative effects of individual permits, as 
well au the development of baseline information on the 404 
program'8 impact on wetlands, need to include consideration of 
all these application types. 

Since little information is provided am to statistical 
methodology or format of interview questionnaires, it ie not 
possible to comment on the reliability and validity of the 
reported reeulte. Even though other information EPA has on hand 
indicates that the results reported here are consietent with the 
experiences of Corps district office@ across the country, the 
data could be more accurately evaluated if it noted that only 
three of the 36 district offices are represented in this report. 

Again, thank you for the opportunity to review the draft GAO 
report on the Section 404 program. The report ie evenly balanced 
between addressing the implementation of the 1988 report's 
recommendations, the scope and direction of the 404 program, and 
budgetary conatrainte. While the Agency generally believes that 
the draft report is accurate and contains useful findings, we 
have indicated in the enclosed attachment specific point8 that 
need clarification. 

Sincewely, 

'Richard D. Morgenatern 
Acting Assistant Administrator 

Enclosure 

4 
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Now on page 2, 
paragraph 3. 
See comment 1. 

See comment 4. 

Now on page 2. 

Now on page 3, 
paragraph 1. 
See comment 5. 

Now on page 3, 
paragraph 2. 
See comment 6. 

Now on page 3, 
paragraph 4. 
See comment 6. 

Now on page 4, 
paragraph 1. 
See comment 6. 

l*llotlmidm Proteation: 
Tbo Beation 404 Program Ieod8 Clear Dirootion~* 

(OAO/RCED-93-029) 

Specific Commentm from the Environmental Protection Agency (EPA) 

Bxooutive ammary 
o Ppnr 2. Pm - The paragraph entitled lVBackgroundNO 

may be misleading and should be qualified a8 follows. First, the 
Section 404 program is m 
Engineer8 (Corps) and EPA. 

by the Army Corps of 

404 is not limited to 
Sedond, the applicability of Section 

*@landowner@ and dovelopor8.01 m 
propo8ing to dimcharge dredged or fill material to wetlands and 

must first obtain authorization from the 
Corps. Third, the determination of whether to grant or deny a 
Section 404 permit application includes a consideration of 
cumulative impacts and practicable alternatives, but also goes 
further to consider other factors needed to maka a datermination of 
compliance with the Section 404(b)(l) Guidelines and evaluated as 
part of the public interest review. The discussion of Section 404 
enforcement at the top of page 3 aleo needs clarification. EPA and 
the Corps #hare Section 404 enforcement responsibility with regard 
to both unauthorized discharges and permit violations. 

o Epae 3. Par- - In the first paragraph under l*Resulte 
in Brief," the reference in the last sentence to "adopting" 
wetlands delineation methodologies is misleading since the Corps 
has adopted and is implementing its 1987 wetlando delineation 
manual. It may be more accurate to refer to nimprovi.ng@* such 
methodologies. 

o Epne 3. Parwaoh 2 - Since resource constraints plague all 
agencies involved in the Section 404 program, in the last sentence 
in this paragraph, it would be more accurate to refer to the Corps 
"and the resource agencies." 

o Enpo 4. Pw - The first sentence should be changed 
to indicate that guidance on practicable alternatives is being 
developed jointly by the Corps and EPA. Since the Corps is using 
the 1987 manual, the statement in the third sentence that the 
delineation methodology is "unsettled" may be somewhat misleading 
and should be clarified to indicate that, at the conclusion of the 
GAO study, changea to the 1989 wetlands delineation manual had been 
proponed, but final changes had not been adopted. 

4 
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Now on page 6, 
paragraph 3. 
See comments 4 
and 6. 

Now on page 6, 
paragraph 4. 
See comment 1. 

Now on page 10, 
paragraph 2. 
See comment 7. 

Now on page 10, 
paragraph 3. 
See comment 1. 

Now on page 12, 
paragraph 3. 
See comment 8. 

2 

chapter a - Entroduction 

o &gg 9. Pm - In the first sentence, it would be 
more appropriate to describe Section 404 as "the primary federal 
program that regulates activities in wetlands and other waters of 
the United States." Also, aa indicated above, the program's 
applicability is not necessarily limited to "property ownere or 
deve1opers.s It would be useful to point out that a V1diachargeV1 
includes either the addition or redeposit of dredged or fill 
material to regulated waters. 

OPaae - The first sentence needs to be 
clarified to state that both the Secretary of the Army, acting 
through the Corps, 
program. The v Corps 

jointly implem;;: t..xie Section 404 
responsible day-to-day 

administration of the Section 404 permit program and makes the 
dmzision whether to issue or deny a permit. As explained in more 
detail below, EPA also has varioua Section 404 responsibilities. 

ServicOeE 
- The roles of the Fish and Wildlife 
National Oceanic and Atmospheric 

Administration (NOAA) should be clarified. Both agencies review 
and provide comments to the Corps on public notices of permit 
application8. However, neither agency has any statutory authority 
regarding Section 404 enforcement. 

o- - The discussion of EPA*8 statutory 
authorities needs to be clarified and expanded as follows. As 
stated above, EPA ham numerous Section 404 responsibilities. EPA, 
in conjunction with the Corps, develops and interprets the Section 
404(b)(l) Guidelines, which are the environmental criteria that 
must be aatisfied before a Section 404 permit can be issued. Under 
Section 404(c), EPA has the authority to veto a Corps decision to 
issue a permit, or to otherwise prohibit or restrict the discharge 
of dredged or fill material to waters of the U.S. EPA uses this 
authority only for the most significant permit applications 
involving critical resource issues. Since EPA im responsible for 
overall implementation of the Clean Water Act, it also ha8 the 
ultimate authority for determining the geographic scope of Section 
404, i.e., whether an area is a wetland or other water of the U.S. 
Similarly, EPA has the final word on the applicability of Section 
404(f) I which exempts certain discharges from the permit 
requirement. EPA and the Corps share authority for enforcing the 
requirements of Section 404. Finally, EPA approves and oversees 
state a6sumption of the Section 404 program. 

o psae 14. oars - As part of the discussion of the 
permit review process, it may be useful to clarify several points. 
Firat, a section 404 permit cannot be issued unless it is 
determined that the discharge complies with the Section 404(b)(l) 
guidelines. 
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Now on page 12, 
paragraph 4. 
See comment 6. 

Now on page 13, 
paragraph 1. 
See comment 6. 

Now on page 13, 
paragraph 2. 
See comment 6. 

Now on page 13, 
paragraph 3. 
See comment 9. 

Now on page 14, 
paragraph 1. 
See comment 6. 

3 

o m 15. ParacrrarJh - Also, the second sentence is 
misleading. Resource agency review of Corp8 public notices is not 
tied to the public interest review per s& but is part of the 
overall permit review process, including application of the 
Guidelines. The sentence appears to reserence "interagency 
agreemente~ other than the Section 404(q) memoranda of agreement 
(MOA); we are unfamiliar with any such agrsement8. 

o pqpe 15. Paraaraah - The first sentence 8hould be revised 
to clariiy that consideration of the availability OS practicable 
alternatives is undertaken as part OS determining compliance with 
the Guidelines, m under the public interest review. That 
same eentence is misl,eading when it says that "the project manager 
may aleo look at the availability of practicable alternativeas; 
rather, he/she is required to look at alternativee. To clarify 
that the practicable alternatives analysis i8 ons of various 
components of tha Guidelines, the second sentence could be changed 
to refer to "this and other componentss of the Guidelines. 

OPaae - The first eentsnce sets forth an 
incorrect standard for Corps review of permit applications. 
Therefore, the phrase "cause unacceptable effect6 or that others 
object to" should be deleted and replaced with snot comply with the 
Guidelines or be contrary to the public interest.'@ 

OEaae- The discussion of enforcement 
misconstrues the agencies' joint enforcement authorities. Both EPA 
and the Corps have the authority to enforce against unauthorized 
discharges, be they unpermitted discharges or discharges in 
violation of permit conditions. To ensure efficient and effective 
implementation of this shared enforcement authority, EPA and the 
Corps have entered into a Section 404 enforcement memorandum of 
agreement. Under this MOA, the Corps, as the Federal permitting 
authority, has the enforcement lead in circumstances involving 
Corps-issued permit violations and EPA has the eniorcsment lead on 
many unpermitted discharge cases. Consistent with the Enforcement 
MOA (and because of its greater field staff reeources), ths Corps 
dosas inveetigate and resolve many unpermitted discharge violations. 
In fact, the courts have recognized the Corps' authority under the 
statutes to enforce against parties who discharge without a permit. 
(See, e.g., Parkview Corps v. Department OS the Army, 490, F. Supp. 
1278, P.D. Wisconsin, 1980.) However, with explicit statutory 
authority under Section 301 (a) of the Clean Water Act, the EPA 
Regions also do inspect, investigate, and as appropriate, enforce 
against unpermitted discharge violations. 

o w 17. Tow of waae - To clarify the discussion of Clean 
Water Act enforcement mechanisms, both EPA and the Corps have 
administrative and judicial enforcement tools. Administratively, 
they can issue orders seeking cessation of illegal discharges and, 
where appropriate, removal and restoration. Section 309(g) gives 
the agencies the authority to assess civil administrative penalties 
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Appendh VIII 
Commenta Prom the Environmental 
Protection Agency 

Now on page 14, 
paragraph 2. 
See comment 10. 

Now on pages 19 
and 20. 
See comment 6. 
See comment 11. 

Now on page 2 1. 
See comment 12. 

Now on page 21, 
paragraph 2. 
See comment 5. 

Now on page 22, 
paragraph I. 
See comment 6. 

4 

for Section 404 violations. Also, working with the Department of 
Justice, EPA and the Corps can respond to unauthorized discharges 
by initiating civil or criminal judicial actions. 

o pnae 17. Pm - The third sentence in this paragraph 
is confusing since it does not appear to directly relate to the 
sentence that precedes it. That second sentence addresses the 
exemptions from the permit requirement found in Section 404(f)(l), 
which relate to discharges associated with the activities specified 
in the etatute itself. The reference to an expansion of *Q?egulated 
activitiee to isolated wetlands and headwaters@@ is not related to 
the statutory exemption8 at all and also appears to misconstrue the 
scope of geographic jurisdiction. Therefore, the third sentence 
should be deleted. 

Chaptar 2 - Programs Ram Bean Made Toward Implementing 8ome GAO 
Reoommendation8 

23 - 25 A8 part of the discussion on compilation of 
baselyne data, two points should be added. First, the inadequacy 
of our current information ba8e on wetland acreage, location, and 
quality should be emphasized. Second, recent efforts among federal 
agenciae, coordinated by the Domestic Policy Council, to establish 
a wetlands categorization system should be mentioned. 

OV 
- Although the Office of the Vice 

President, more recently, the Executive Office of the 
President, have been coordinating the consideration of revision8 to 
the 1989 wetlands delineation manual, any decision regarding a 
revised manual will be made by officials of the four agencies that 
iesued the 1989 version - EPA, Army, Department of Agriculture, and 
FWS. Aleo, the reference to practicable alternatives guidance in 
the first full sentence on this page should indicate that &&h the 
Corps and EPA are considering such guidance. Since EPA has the 
ultimate word regarding interpretation of the Guidelines, any 
guidance on practicable alternatives would need to be jointly 
developed by the Corps and EPA. 

o Paae 26. Pa- - As stated above, EPA does not believe 
that it is entirely accurate to refer to the status of the wetlands 
delineation manual as %nsettled," since the Corps is using its 
1987 Manual and thus continuing to make jurisdictional 
determinations as needed in the field. 

o Paae 26. Pm - To our surprise, the draft report's 
discussions of the practicable alternatives issue fail to mention 
the Mitigation MOA entered into by EPA and Army in February 1990. 
The UOA clarifies the Guidelines' requirement that the Corps 
evaluate permit applications to ensure that mitigation occur in the 

a 
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&l-dix~ 
Commenta Fro811 the Environmentd 
Roteetion Agency 

Now on page 22, 
top of page. 
See comment 6. 

Now on page 22, 
paragraph 3. 
See comment 6. 

Now on page 25, 
paragraph 5. 
See comment 13. 

Now on page 26, 
paragraph 3. 
See comment 14. 

Now on page 30. 
See comment 15. 

Now on page 26. 

Now on page 30, 
paragraph 4. 
See comment 5. 

5 

following aeguenoe: avoidance of impacts y 
f;hr ova&&&p of alts followed by minimization of 
impact8, and finally, 
unavoidable impacts. 

appropriate an'd practicable compensation of 

o-27. 
the Guidelines, 

Given EPA's role in interpretation of 
any reference to development of guidance on 

practicable alternatives should indicate that such guidance will be 
jointly developed by the Corps and EPA. 

OPaae- Since the Guidelines also require 
consideration of cumulative impacts, it may be appropriate to refer 
to them, as well as to the public interest review, in the first 
sentence at the bottom of the page. 

OPaaa- The draft report referencee an audit 
report of the EPA wetland8 program undertaken by the Agency’s 
Office of Inspector General (OIG). It is important to recognize 
that, to date, the Office of Water ham not agreed with many of the 
audit report's findings and reconunendatione and ham met with OIG 
stafil on October 14, 1992, 
disagreements. 

to try to resolve remaining 
Based on the progress made at this meeting toward 

reaching agreement on Sindinga and recommendations for EPA's 
wetlands program, the description of the OIG report contained in 
thie paragraph ehould be revised. 

o EMas 36 and - In the discussions of cas88 elevated for 
Corps permit decisions, one of the referenced canes ie outside the 
Section 404 Permit Program jurisdiction. Also, the caee was in the 
Mobile District of the Corps, not the Jacksonville District. 

o paae 39 - There is an incorrect reference to a 1990 EPA 
report on both line 1 of this page and again in the footnote at the 
bottom of the page. The information diecuseed regarding public 
notice comments and final decisions on permit applications is 
actually contained on page 83 OS the 1991 EPA OIG report footnoted 
on page 33. 

o-39. As already indicated above, the 
statement in the second sentence that the iseue of delineating 
watlande jurisdiction remains "unsettled" may be misleading and it 
would be more accurate to state that the relevant agencies continue 
to work to @@.improveBO the wetlands delineation methodology. 
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Now on page 33, 
paragraph 1. 
See comment 16. 

Now on page 33, 
paragraph 3. 
See comment 17, 

Now on page 34, 
paragraph 2. 
See comment 18. 

Now on pages 35 
and 36. 
See comment 6. 

Now on page 36. 
See comment 6. 

6 

Chapter 3 - The soope and Direotion of the Beation 404 Program 
Remains Unsettlsd 

o paae 40. Pa- - The first two eentences may need 
clarification. Whether or not Section 404 contains @'clearly stated 
wetlands protection goals,@' it does regulate certain activities 
that deetroy or degrade wetlands and other waters of the U.S. and, 
therefore, certainly serves to protect the nation's wetlands. 
Moreover, while there may be numerous federal laws that affect 
wetlands, Section 404 is the major federal program regulating 
activities in wetlands and other water8 of the U.S. 

OPaae- The Agency disagrees with the 
statement in the last sentence that the Section 404 oroaram "lacks 
a clear focus.l' The statute itself, coupled with th&~i&lementing 
regulations, 
Guidelines,. 

set forth soals for the program. 
at 40 CFR- Section 23.<(c); 

For examnle. the 
state a fun‘dam&tal 

principle of the program, which is that dredged or fill material 
should-not be discharged to wetlands or other waters of the U.S. 
unless it is shown that such discharges will not have an adverse 
impact. Certainly, EPA agrees that the Section 404 program can be 
improved in various ways; however, EPA believes it is inaccurate to 
characterize the program as lacking a clear focus. 

o- - Contrary to the first sentence, the 
President's wetlands plan does not explicitly seek to modify the 
amount of wetlands covered by the Section 404 program. One of the 
goals of the President's plan is to produce a workable methodology 
for delineating wetlands. 

o &g~.s 43 and - The discussion of the effect of the 1989 
manual on the scope of Section 404 wetlands jurisdiction needs to 
clarify that a major reason for the increase in Section 404 
jurisdictional scope was that prior converted croplands, as defined 
by the Swampbuster program, came within the manual's definition of 
wetlands. The Corps 8UbSeqUerd.y addressed this issue by issuing 
Regulatory Guidance Letter (RGL) 90-7 which states that prior 
converted croplands are not waters of the United States and, 
therefore, not regulated under Section 404 of the Clean Water Act. 
It is estimated that upwards of 60 million acres of agricultural 
lands were so excluded from Section 404 regulation. Thus, 
subsequent to the issuance of RGL 90-7, the wetland8 acreage 
covered by the 1989 manual was reduced significantly, and the 
discussion on these two pages should reflect that result. 

oPacre- Consistent with our earlier comments, 
the 1989 manual &d the srovosed 1991 rev- to the manual were 
developed and published in the Federal Resister by the four 
relevant Federal agencies and not by the Domestic Policy Council. 
Also, the fourth sentence on this page inaccurately describes the 
wetlands criteria in the 1989 manual. EPA recommends revising this 
sentence to read, "For example, the 1989 manual's hydrology 
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Now on page 37. 
See comment 19. 

Now on page 36, 
paragraph 3. 
See comment 6. 

See comment 20. 

Now on pages 41 
to 45. 
See comment 6. 

Now on page 41, 
paragraph 4. 
See comment 6. 
Now on page 42, 
paragraph 1, 
See comment 6. 

Now on page 43, 
paragraph 3. 
See comment 6. 

7 

criterion for saturated wetlands required a water table within six, 
12, or 18 inches of the surface (depending on soil drainage class, 
permeability, and texture) for usually one week or more during the 
growing seaeon.n The fifth sentence incorrectly characterizes the 
proposed 1991 revisions to the 1989 manual and ehould be revised to 
read, "Under the proposed revisions, wetland8 would be limited to 
areas having standing water for 15 consecutive days or having a 
water table at the surface for 21 consecutive days during the 
growing season." 

OPaae - The report should be updated to 
reflect the fact that EPA's FY 1993 appropriations, as passed by 
Congress and signed by the President, include $400,000 for a 
National Academy of Sciences study of wetland delineation and 
wetland functional assessment techniques. 

o me 47. Pam - The last sentence should be clarified 
to state that the Section 404 program currently regulates 

oes of dredaed or fill materi& in waters of the United 
States. Also, the discussion of wetlands legislation should 
mention the Congressional Research Service's calculation that H.R. 
1330 will cost no less than $10.7 billion. 

50 - 54 - The report makes a good point in emphasizing 
that bOudget constraints have adversely impabted the ability of both 
the Corps and EPA to implement the 404 program, particularly in 
requiring it to choose between permit processing and enforcement 
(with the former achieving priority). 

o &gs. 51. Paraqrawh 1 - It is more accurate to refer to EPA 
wetlands staff, instead of the Office of Wetlands, Oceans, and 
Watersheds. 

o paae 51. Pwawh 2 - This discussion should acknowledge 
that, even when applicants hire outside consultants to perform 
wetlands delineations, the Corps must still approve the 
consultant's jurisdictional determination. 

OEsaa - As already indicated above, the 
statement regarding staff increases should refer to %etlands 
program staff," inetead of the Office of Wetlands, Oceans, and 
Watersheds. It is worth noting that a decision by an EPA Regional 
office to provide "no comment@* on a particular Corps public notice 
may not necessarily be driven by lack of staff resources, but in 
particular circumstances would be appropriate given the range of 
projects reviewed. 

e 
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Now on page 44, 
paragraph 2. 
See comment 21, 

Now on page 44, 
paragraph 3. 
See comment 22. 

Now on page 51, 
paragraph 1. 
See comment 6. 

8 

0 m  53. m  - EPA applauds the acknowledgement in 
the fourth nentence that the EPA Regional wetlands programs have 
very limited travel budgets, which mignificantly affect EPA's 
ability to visit wetlands sites either planned for development or 
potentially subject to enforcement action. 

o ppp8 54. Pam 1 w - As with the OIG national 
wetlands audit report referred to earlier, the Office of Water also 
disagreed with aoma of the findings and recommendations contained 
in the OIG audit of the Region IV wetlands program. For example, 
with regard to OIG recommendations on staff and monetary resource 
lavels for Region IV, the Office of Water responded in part that, 
without an examination of resource needs and availability across 
all Regions and program areas, OIG is not in a position to 
determine that a particular Region's needs are more compelling than 
the needs of other Regions or that resources should increase for 
the wetlands program relative to other EPA programs. 

Moreover, the "work load analysesI mentioned in the second 
sentence do not represent official Agency estimates of resource 
needs, but instead, were informal analyses proposed as part of a 
process to develop an acceptable workload model for wetlands. 
Given that, Agencywide, workload exceeds available resources, it is 
misleading to imply that any one Region has any greater gap between 
resource need and availability than any other Region without an 
exhaustive analysis of all 10 Regions. Since such an analysis has 
not been done, the information on workload in these two paragraphs 
ie not pertinent and the Agency recommends that both paragraphs be 
deleted. 

o Paae 60. Par- - In the case of EPA, the reference in 
the second sentence to the potential impact of funding and staffing 
increases on enforcement should include enforcement against 
unpermitted discharges, as well as permit condition violations. 
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The following are GAO’S comments on the Environmental Protection 
Agency’s letter dated November 10,199Z. 

GAO Comments 1, We made certain revisions to the executive summary and the body of 
the report to more clearly recognize EPA’S enforcement role and 
responsibility for dete rmining the geographic jurisdiction of the Section 
404 Program. We now believe the report more adequately recognizes and 
describes EPA’S role in the program . 

2. As noted in the objectives, scope, and methodology section at the end of 
chapter 1, it was agreed with the requester that we would not include 
general perm its or letters of perm ission in our review. Therefore, we did 
not compile information on the cumulative effects of such perm its on 
wetlands. 

3. The objectives, scope, and methodology section on pages 16 to 18 of this 
report notes that we included 3 of the Corps’ 36 districts in our review and 
describes the methodology we used. 

4. The report has been revised to recognize that anyone proposing to 
discharge dredged or fill material into wetlands and other waters of the 
United States must obtain a Corps perm it. 

6. Although the Corps is implementing its 1987 wetlands delineation 
manual as a result of a provision in the Energy and Water Development 
Appropriations Act of 1992- which prohibited using the 1989 manual 
jointly developed by the Corps, EPA, FWS, and the Soil Conservation Service 
or any subsequent manual not adopted in accord with the notice and 
public comment requirements of the Administrative Procedure Act’s 
rule-making process-use of the 1987 manual could be an interim  step that l 

is subject to further change. For example, EPA’S 1993 appropriations bill 
includes $400,000 for the National Academy of Sciences to study wetlands 
delineation, among other things. 

6. The report has been revised to incorporate this comment. 

7. In the draft and final versions of the report, we stated that the U.S. Fish 
and W ildlife Service and the National Marine Fisheries Service can provide 
advisory recommendations to the Corps on perm it applications. We agree 
that neither of these agencies have a statutory role in Section 404 Program 
enforcement, and we have added a description of the conditions under 
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which they may become involved in enforcement as contained in the 
enforcement memorandum of agreement entered into by the Department 
of the Army and EPA. 

8. We recognized the need to comply with the section 404(b)(l) guidelines 
on page 16 of the draft report (now on page 12). Therefore, no further 
changes were made in this regard. 

9. The referenced paragraph was revised to recognize the enforcement 
roles of the Corps and EPA as described in the enforcement memorandum 
of agreement entered into by the Department of the Army and EPA. 

10. We have deleted the referenced sentence from this final report. 

11. Subsequent to receiving EPA'S November 10,1992, letter, we contacted 
officials from EPA and the Office of the Assistant Secretary of the Army 
(Civil Works) who told us that efforts to establish a wetlands 
categorization system have been suspended for the present. 

12. The report was updated to recognize that the National Academy of 
Sciences will conduct a study, funded under EPA’S fiscal year 1993 
appropriations, of wetlands delineation and wetlands functional 
assessment techniques. Any further changes to the wetlands delineation 
methodology will likely have to wait for the results of this study. We have 
also recognized that both EPA and the Corps are considering guidance on 
practicable alternatives. 

13. We revised the report to recognize that EPA'S Office of Water disagreed 
with many of the findings in the referenced Office of Inspector General 
audit report and that Inspector General and EPA Office of Water ofMals 
were trying to reach agreement on some of the findings and 6 
recommendations. However, based on a follow-up conversation with an 
Office of Inspector General official familiar with the negotiations, there is 
no plan for that office to change its position on EPA’s Section 404 
enforcement program as stated in the audit report. 

14. We attempted to obtain clarification from EPA regarding the cases 
elevated under its section 404(c) authority; however, EPA had not 
responded in time to include their comments in the final report Our work 
papers indicate that each of the cases discussed in the draft report were 
section 404 related projects in the Jacksonville district. 
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16. We revised the report to cite the 1991, not 1990, audit report. 

16. We have revised the report to affirm that the Section 404 Program is 
protecting wetlands, and reiterated that it is the major federal program 
that regulates activities in wetlands and other waters of the United States. 

17. We deleted references to the Section 404 Program lacking a clear 
focus. However, although the Clean Water Act contains overall goals for 
the Section 404 Program, neither the act nor other program guidance 
contains specific goals for the amount of lands subject to the program’s 
regulatory jurisdiction. 

18. We revised the final report to state that President Bush’s August 1991 
plan contained references to modi@ing the kinds of activities occurring in 
wetlands that are covered by the regulatory program. 

19. The report was updated to reflect the actual authorization of funding 
for the National Academy of Sciences’ study of wetlands delineation, 
among other things. 

20. We added a reference to the estimated cost to implement the proposed 
legislation. 

21. No change needed. 

22. An analysis of resource needs across EPA regional otIk?s and program 
areas was beyond the scope of our review, and our report is not intended 
to depict any one EPA region as having greater staffing needs than any 
other region. Because of EPA'S concerns about how agencywide resource 
needs were depicted in our draft report, we deleted references to 
agencywide workload analyses. However, we retained the workload 
esbtmates contained in the Offke of Inspector General report for EPA 
region 4. This was the only information on the extent of the estimated 
shortfall in staffing for the wetlands program in the region that was 
available to us, and EPA region 4 officials were given an opportunity to 
review the Inspector General report The region offMrls did not take 
exception to the estimates. 
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Appendix IX 

Comments From the Department of the 
Interior 

Note: QAO comments 
supplementing those in the 
report text appear at the 
end of this appendix. 

United States Department of the Interior 
OFFICEOFTHESECRETARY 

Washington, D.C. 20240 

KO'I 0 2 1992 

Mr. Jamee rxlffus III 
m, -ty, and l?codc 

Develqment Division 
U.S. -1 Aaxnanting office 
Washington, D.C. 20540 

Dear Mr. talffus: 

lTli8raspondstoyarrrequest0fOctober 6, 1992 addressed to Secretary 
Iujanintich~askedtheDeparhnant 
review the draft repo& titled 

of the Interior (Depapmd) to 

- (G?D/RC!E+93-026). * 

Overall, the Deparbmtagreesthatthedraftreportis a generally 
accurate aswmentofthesection404 Progremandweumcurwithyour 
mnCluSionS. (XlreIidOSedcatments mainly address clarification of 
te&nicalinformationoreta~tenvlcle hthereport. 

Thank you for the qpowlnitytopxwide . 

S 
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See comment 1. 

Now on pages 2 and 8. 

See comment 2. 

(GW/RCED-93-026) 

rJ1genera1,the- ag?3aeewiththefirdhgsand~lusiale 
prmmtedinthedraftGemra1 TuzcamtingOffice(GAO)rapcnt. merepcrt 
prmermanararall accurate characterization of the section 404 permit 
program~-lYrepresMts the role of the Departmwt titheFiSh 
and Wildlife Eip"shT. Since GAO's last reqdz in 1988, 

z 
-ticnof thepermitplxqram. 

cm&irb3tionhasimprovedti,asaresult,theagmcie6are 
gemrally WcnMng in a mm cnqxrative fashion at the field level. While 
differencesreminbetweenDistri~,the Departmant agrees with CM'S 
findingotl~tthaCorpeof~~i~~iders~g~~llyacoepts 
recolnnsnQtionsmadebythe resaurceagenciee. However, thereaJTestil1 
LIdMdual-wheretheroareag~ dieagreements invmlving subtantial 
adverse inpacts to significant fish and wildlife rfmurcm. In these 
situations, the Fish and Wildlife Stxvica workswith the 0x-p tc resolve 
these cuffelmx%s ofopin.ioninathelyfaahi.on. Whilewemydieagrea 
with the Qnp al certain specific projects, we recognize that the 
authority far prmit&cisions reetawith the 0.n-p~ of &&mers. 

SPEXSIFIC-oNSDJ!ICNSOFTWEDFIAETREPXl' 

Both of these ssctions identify section 404 of the Clean Water Act as the 
primary legislativeauthority keh.imI federal efforts tc %ontrolthe use of 
weuads". wesuggestthatthisdescription~tobsrephrasedtc 
reflect the goals of the Clean Water Act and imlUae specific language frun 
theActor hqbnenti.rqregulations. Appropriate languagemightet&e, 
V3abction 404 of the Clean Water Act provides theprinwy legislative 
authorityfor#eFederalgovmment toregulatethedie&aKyeofdredged 
or fill maMia1 into waters of the U.S., includirg mtlaxls. me 
reg&p&o~dirufiargef~dredged or fill lnaterialie an impormt 

restareanlnlJ?linta5nthe~cal, 
physical, and biolcgical inwgrity of the Nation's watars.*~ we aho 
auggwatrev~ingthelast~~ti~thef0llcuing~tithe 
erxIofthefimt~oftheEKecutiveSumnary,"PWS'mDetra?ent 
aetimates ~rnrrrinj tha year8 1974-1983 puggast.... each year. lhe 
aapartment of Pqriallture'e soil and -tion service repmted in 1991 
that. 120,000 aixm of wtlatxis were loet on non-federal ml lands." we 
fwzthmsuggestaddhgthefollcwingBantsnce tothesecondparagra~of 
the -ion, 'The Deparhnentof Agriculture's Soil arKlcanservation 
servicerepartethatwetlandelossestimatesfornan-federal~lareasin 
the 1982-1991 period wee 120,000 acres pe.r ~ear.~~ 
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Now on page 10. 

See comment 2. 

Now on pages 11 through 
13. 

See comment 2. 

Now on page 14. 

See comment 3. 

Now on page 35. 
. 

See comment 4. 

See comment 5. 

Iheseoc9d paragraphmthiepebgediecllseeethe-ofpermit 
acplicatiaxs received by the Cmpe after EPA’s eection 404(c) regulations 
w3ntintoeffectinlate1979. Webelievethatthenulnbercitedrepresents 
indMdual~tappliceti~. We~thatthiebeclarifiedinthe 
finalreport. 

Duringthedi.eamialofthepenaitreviwlxame,t.he~doeenot 
clearly distirquieh between the public htmestreviewandthereviw 
cord&d under the seotion 404 (b)(l) guidelinea. Sims these reviews have 

weeqgestthatthiseectionofthereportbe 
accuKa~lyreflectthesedifferencee. 

melxQort.referencea studies that have indicated that the &!ctic?l404 
z z-2~ abxt 20 percent of the activities that result in 

Dfpaemtisdy-ofanel3usilstudythatwas 
airactd l7y &office oflkldmolagy - (UIIA) in 1984 (Wetlands: 

mA4aCtra~latedthieinfonnationfran-1 
8aLpQBs, rKmeofwhichwereorighllydeveloped flsr 

ae6eeeingthoovElralleffectivenese of sectian 404. Altho@thiefigure 
haE!~ybeenciteahatherreporte,itdoesnotreflectthe 
establishedjuriedictiavlleocpeofsectian4o4andisnot,in~apinion, 
an aoaxate rtrsracterizaticm of tl-ie effecti- OfthepzBeent section 
404 pmgram. 

Ihedraftrepartdoes notgiveeufficientweighttothe fact that, prior to 
adoption of the 1989 mmual, the Buffalo District wed a modified versicm 
of the 1987 Corps of Fm&eere manual. IntheeqerienceoftheFishand 
Wildlife Service, the Buffalo Dietrick's mdifications to the 1987 manual 
resulted in wry restrictive wetland d4tamhatic?ls. For exiuwle, the 
Buf'faloDhtrictdidmtameider fareabdwetlardstobe in jurisdiction 
unleeecb1igatewetlandplants-inthe- vegetation. 
AddiChlly, einos rtm 1987 manual did not w crqqmd wetlam& it ie 
illphnttoknuw- ornottheEIuffaloDistrictimludedthemin 
theireethateofwetlandacreegeueingthe1989manual. Follcuingtb 
adcpth Of the 1989 mnual, the CCCFO ieauea a z-oqulaw guidm~ letter 
in Esptmbr1990 thetmloved'~iaraulmked" crqpedwetlewe frcan 
section 404 jtldsdictiar. 

menthecbQewaeeuhsequently- to return to using the 1987 
manual, guidanm was ieewd to all Districta that made uee of the 1987 
mmalmnda~anzlprovidedtechnicelguUanceonhawthe-ehculd 
be interpreted. lb permit. aqarbcm between the Buffalo am3 Jacksonville 
Districtaonthe juriedictiaralacreagediff- betmm the 1987 and 
1989 mamale, WB eqgeet that GMI atwrtahthejuried.ictionalacreage 
within the Buifalo District umber mandatory use of the 1987 mamel, 
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excl~pri~ ocalvdd crupland (i.e., present day jurisd.iction) . 
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Appena = 
Commenta Prom the Dqartmsnt of the 
Interior 

The following sre GAO'S comments on the Department of the Interior’s 
letter dated November 2,1992. 

GAQComments 1. These comments have been recognized at the end of chapter 2 of the 
report. 

2. The report has been revised to incorporate these comments. 

3. The reference to the Section 404 Program regulating only about 
20 percent of the activities that result in wetlands losses was deleted from  
the report. 

4. The draft and final version of this report state that the Buffalo district 
used a modified version of the Corps’ 1987 wetlands delineation manual. 
The Department’s statement that the Buffalo district’s modifications to the 
1987 manual resulted in restrictive wetlands determ inations have been 
included in the final report. Also, additional information on prior 
converted croplands was included in the final report based on comments 
made by ~~~ona~h.ft ofthisreport. 

6. Based on information provided by the Corps’ Buffalo district, we have 
updated the jurisdictional acreage figures to the extent possible. 
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*ndixX 

il Comments From the Department of 
‘C ommerce 

See comment 1. 

See comment 2. 

See comment 3. 

Note: QAO comments 
supplementing thO8e In the 
report text appear at the 
end of this appendix. 

UNITmD W-Al-88 q mPARTMINT Op COMMERCl 
Th. q mputy Undmr l morm.mry tar 
00~8nr .nd Acmorphrr. 
Wa*hrn$p.on. 0.c. 80230 

Wr. Jamee Duffus III 
Director, Natural Resourcee 

Management Issues 
Resources, Community, and Economic 

Development Division 
U.S. General Accounting Ofiice 
Wa8hinqton, D.C. 20548 

Dear Mr. Duffue: 

Thank you Zor your letter requesting the Department Commerce's 
comment8 on the draft General Accounting Office (GAO) report 
8ntitled @'Wetland8 Protection: The Section 404 Program Needs 
Clear Directionl*. 

Wetlands, in particular coastal and estuarine wetlands, provide 
habitat essential to the maintenance and productivity of the 
nation's living marine and anadromous resources. Under the Fish 
and Wildlife Coordination Act and the Clean Water Act, the 
National Oceanic and Atmospheric Administration's National Marine 
Fisheries Service (NMFS) routinely evaluates, comments and 
provides recommendations on proposed Section 404 wetland dredge 
and fill projects. The proper administration and enforcement of 
this program to combat wetland loss is of critical concern to us. 

In general, we support the findings and recommendation8 
identified in the report. We strongly agree with the report's 
recommendations that the Corps of Engineers (COE) must develop 
defensible guidance on the cumulative impacts of permit decisions 
and the consideration of alternatives to development projects. 
Please see the enclosure for more specific comments. 

Funding and staffing have severely hampered NMFS’ ability to 
respond to all 101404 permits. It should be noted in the report 
that the National Marine Fisheries Service Habitat Program has 
been level funded for many year8, while inflation and workload 
have increased. 

It io difficult to analyze some of the information on the 
performance of the Jacksonville District. NMFS reviews focus on 
coastal areas and not inland. Therefore, if the permits sampled 
were disproportionately inland, then it is possible that the 
analy8is did not reflect our experiences. For example, &lager 
(1990) did an analysis of permit actions between 1981 and 1989. 
Thie survey of 501 permit actions revealed that the Jacksonville 
District accepted, partially accepted , and rejected NMFS comments 

4 
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Chnment8 From the Department of 
cbmmeN!a 

See comment 3. 

See comment 3. 

See comment 1. 

See comment 2. 

2 

on 23 percent, 25 percent, and 52 percent, respectively, of the 
permits sampled. An analysis of 37 permits issued by the 
District during 1990 (Mager and Rackley, 1991) indicated that 
WWFS comments on 30 percent, 38 percent, and 32 percent of 
projects authorized were accepted, partially accepted, and 
rejected, respectively. 

The analysis for 1991 has not yet been completed to see whether 
the trend in improvement by the Jacksonville District is real. 
Because of the difficulty involved in getting issued permits from 
the COE, it ie becoming more difficult to do this analysis. 
We therefore, support the GAO's arguments that such information 
should be routinely provided. This is one of the few ways 
available to measure program effectiveness and decide where 
changes are needed. 

It ia clear that the current trend in reducing processing time 
will also reduce the ability to the COE and resources agencia8 to 
perform adequate environmental assessments. There is concern 
that, within the current budget and staffing climate, this will 
only reduce the effectiveness of the Clean Water Act. 

We appreciate your continuing efforts to assess the effectiveness 
of Section 404 of the Clean Water Act. We appreciate tha 
opportunity to comment on the draft report. 

Sincerely, 

Enclosure 
4”1 y Kammer 
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Now on page 2, 
paragraph 1. 
See comment 4. 
Now on page 8. 
Now on page 4, 
paragraph 2. 
See comment 1. 

Now on page 4, 
paragraph 4. 
See comment 2. 

Nowonpage 11, 
PararxaDh 2. 

Nowonpage 11. 
paragraph 5. 
See comment 6. 

Nowonpage 12, 
paragraph 3. 
See comment 7. 
Now on page 14, 
paragraph 2. 
See comment 8. 

Now on page 20, 
paragraph 1. 
See comment 9. 

Now on page 26, 
paragraph 3. 
SW comment 1. 

Enclosure 

SPECIFIC COMMENTS 

Page 2, para. 1 - The term g1estuary88 is not framed in the proper 
context * Aa used, it ia implied that an estuary is a wetland. 
An e8tuary actually containe many different kinds of wetlands. 
Thi8 should also be corrected on page 9, para. 1. 

Page 4, para. 4 - We are finding it increasingly difficult to get 
8pecific information on permits that have been issued. We must 
generally make specific requestn that require additional work by 
our staffs. This is problematic because we are even more 
understaffed than the (COE). 

Page 5, para. 2 - This focuses on the funding and staffing 
problems OS the COE and Environmental Protection Agency (EPA). 
However, while these agencies have experienced increases, the 
National Marine Fisheries Service (WWFS) has actually lost 
purchasing power. 

Page 13, para. 1 - It would be useful for GAO to mention that a 
problam with the CZWA is the apparent confusion in dealing with 
inter-i&ate issues. 

Page 14, para. 1 - Some Nationwide permits (e.g., WWP-26) allow 
placement of fill in up to 10 acres of wetlands. This is a 
siqnificant area. To this day, the cumulative effect of this 
program remains unknown. 

Page 14, para. 4 - The new Clean Water Act (CWA) Memorandum of 
Aqreoment between Commerce and the Army excludes a role by the 
COE Division unlelrs an issue involves policy. 

Page 17, para. 2 - It may be true that Section 404 regulates only 
20 percent of the activities that result in wetlands losses. 
However, the proportion would be much higher in the coastal zone 
where WWFS has a primary interest. Thie program is additionally 
more critical in the coastal zone because of past abuses 
reaultinq in dieproportionately high habitat looses. 

Page 24, para. 3 - An earlier problem with the way habitat was 
tracked resulted from the way data was kept regarding open water. 
The Jacksonville District logged in only "open water" without 
reference to substrate. Accordingly, the data could not dieclose 
whether important benthic habitats such as seagrasses were 
involved. We do not know if this has been resolved. 

Page 33, para. 2 - It is unfortunate that the performance 
l tandardm relate mainly to processing and not implementing 
environmental coneiderations (e.g., no-net-loss). This is, after 
all, the main purpose behind the CWA. 
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Now on page 27, 
paragraph 3. 
See comment 3. 
Now on page 3 1, 
paragraph 1, 
See comment 1. 

Now on page 36, 
paragraph 2. 
See comment 10. 

Now on page 42, 
paragraph 3. 
See comments 2 
and 6. 

Now on page 45, 
paragraph 2. 
See comment 2. 

Now on page 50, 
paragraph 1. 
See comment 11, 

Now on page 5 1, 
paragraph 1, 
See comment 2. 

Page 35, para. 1 - See typo on line 6. Crops should be Corps. 
Also see our General comments. 

Page 39, para. 1 - Lack of follow-up continues to be a 
significant weakness in the COE's regulatory process. We 
believe a performance standard should be implemented calling for 
follow-up on at least a percentage of the activities authorized. 
Perhaps a test for significance could be established to reduce 
the number that would require review. 

Page 44, para. 2 - It would be of value for the GAO to provide an 
assessment of whether their analysis finds the complaints of 
landowners and developers to be valid. We have heard that in the 
review of the Wetlands Delineation Manual, when complaints were 
investigated, they were mostly found to be without merit. 

Page 52, para. 2 - This problem has been made more onerous 
because the COE is insisting ever more strongly on site specific 
information. The time allowed for the resourc8 agencies to 
review predischarga notifications (general and nationwide 
permits) is generally only 5 days. 

Page 54, para. 3 - NMFS, because of recent budget cuts, expects 
its capability to review permit applications in the Jacksonville 
District and elsewhere across the country will be significantly 
reduced (perhaps a8 much as 50 percent in the Southeast). The 
money available for contracting wae either lost during budget 
reduction exercises or needed to meet shortfall arising from 
increased labor costs. 

Page 59, Table 4.2 - It should be noted in Footnote llall that the 
Division Engineer has been removed from the elevation process. 

Page 60, para. 2 - It is unfortunate that, in all likelihood, the 
requirement for swift processing without the ability to conduct 
a sound environmental assessment will undermine the purposes of 
the CWA. 
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The following are GAO’S comments on the Department of Commerce’s 
letter dated November 12,1QQ2. 

GAOComments 1. This comment has been recognized at the end of chapter 2 of the report 

2. These comments have been recognized at the end of chapter 4 of the 
report. 

3. These comments have been recognized in various sections of chapter 2 
of the report 

4. The term “estuary” wss deleted from the executive summary and 
introductory paragraph of the report. 

6. Although we recognized that the Coastal Zone Management Act has 
implications for the issuance of section 404 permits, consideration of any 
confusion resulting from the act’s implementation was beyond the scope 
of our review. 

6. As agreed with the requester and as noted in the objectives, scope, and 
methodology section of the report, we did not include nationwide permits 
in our review. Therefore, we did not compile information on the 
cumulative effects of such permits on wetlands. 

7. While we agree that the new memorandum of agreement between the 
Departments of the Army and Commerce excludes the Corps’ 
division-office level from a role in the elevation process when disputes 
between the Corps and resource agencies involve individual permits, the 
referenced section of our draft report referred to the role of two Corps 
divisions in the permit review process. The revised memorandum of 
agreement made no change in this arrangement; therefore, we did not 
change the report. 

a 

8. The reference to the Section 404 Program regulating only about 
20 percent of the activities that result in wetland losses was deleted from 
the report. 

9. The Corps planned to begin requiring the reporting of baseline 
information on the Section 404 Program’s impact on wetlands during the 
first quarter of FLscal year 1993. Although we believe that the Corps’ 
actions are a step in the right direction, no reports had been received from 
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the district office at the conchwion of our f¶eldwork. We made no change 
to the report 

10. We did not ev&ate landowner and developer complaints about the 
scope of the Section 404 Program during the course ofour review but 
recognized their concerns in our report. In a similar vein, although we did 
not analyze the validity of environmental organization complaints 
regarding proposed changes to the 1980 wetland delinhation manual, we 
included their concerns in the report. 

11. We have revised the referenced footnote (now on page 60) to reflect 
that since September 1992, the division engineer level was removed from 
the elwation process when disputes between the Corps and the resource 
agencies involved individual permits. 
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