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The Department Of The Interior’s 
Office of Surface Mining Should 
More Fully Recover Or Eliminate 
Its Costs Of Regulating Coal Mining 
The Department of the Interior’s Office of Surface 
Mining Reclamation and Enforcement. (OSM) is 
spending about $65 million annually to Implement 
regulatory program requirements of the Surface 
Mining Control and Reclamation Act of 1977. Theact 
requires the regulatory authority, whether OSM or 
that of a state with an OSM-approved program, to 
charge fees to mining operators for reviewing, 
enforcing, and administering coal mine operating 
permits and authorizes that the amount of such fees 
can fully recover costs. 

The OSM and states assess certain fees, but the fees 
recover only a small portion of their program costs. 
GAO found that if OSM and states fully recovered 
their regulatory costs, OSM could save over $50 
million a year and the impact on coal demand and 
production would be minimal. 

GAO recommends that the Secretary of the Interior 
collect fees that fully recover OSM’s regulatory 
costs, phase out or substantially reduce financial 
assistance to states, and encourage states to fully 
recover their own costs. 
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The Honorable Mike Synar 
Chairman, Subcommittee on Environment, 

Energy I and Natural Resources 
Committee on Government Operations 
House of Representatives 

Dear Mr. Chairman: 

This report discusses the costs that the Department of the 
Interior's Office of Surface Mining incurs for regulating coal 
mining, measures which the office could use to recover or elimi- 
nate much of these costs, and the impact that recovering these 
costs by the office and states would have on coal production and 
demand. 

As arranged with your office, unless you publicly announce 
its contents earlier, we plan no further distribution of this 
report until 30 days from the date of the report. At that time we 
will send copies to interested parties and make copies available 
to others upon request. 

Sincerely yours, 

Comptroller General 
of the United States 





COMPTROLLER GENERAL'S REPORT TO THE THE DEPARTMENT OF THE 
CHAIRMAN, SUBCOMMITTEE ON ENVIRONMENT, INTERIOR'S OFFICE OF 
ENERGY, AND NATURAL RESOURCES, SURFACE MINING SHOULD 
COMMITTEE ON GOVERNMENT OPERATIONS MORE FULLY RECOVER OR 
HOUSE OF REPRESENTATIVES ELIMINATE ITS COSTS OF 

REGULATING COAL MINING 

DIGEST ------ 

To control the environmental damage caused by 
coal mining, the Congress enacted the Surface 
Mining Control and Reclamation Act of 1977. 
The act sets standards for coal mining opera- 
tions, requires continuous land reclamation, 
and calls for regulations and enforcement 
procedures to see that the standards are met. 
The standards control the surface effects of 
both underground and surface mining. 

Recognizing that mining practices and condi- 
tions vary widely among the coal-producing 
states, the act encourages the states to assume 
primary responsibility for regulating coal 
mining on state and private lands. The Office 
of Surface Mining Reclamation and Enforcement 
(OSM) was established within the Department of 
the Interior to oversee the development of the 
states' programs. In addition, where states 
decline to assume authority or do not 
adequately carry out their responsibilities, 
the act directs OSM to regulate coal mining. 

Twenty-four states now have primary authority 
to regulate coal mining within their borders.' 
In three other states, OSM is the regulatory 
authority because these states either chose not 
to develop their own programs or have relin- 
quished them. OSM also regulates coal mining 
activities on federal and Indian lands, in some 
cases sharing the authority on federal lands 
with state governments. Altogether, some 10,400 
mines, producing an estimated 800 million tons 
of coal, required regulatory permits from either 
a state agency or OSM in order to operate in 
fiscal year 1984. (See pp. l-3.) 

I ----s---w 

'At the time of GAO's review, 25 states had 
primary regulatory authority. On October 1, 
1984, one of these states relinquished its 
authority to OSM while it revised its own 
program. 
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The Surface Mining Act requires the regulatory 
authority-- either the state or OSM--to charge 
coal mine operators a fee that can cover less, 
but not more than, the agency's full costs to 
review, administer, and enforce coal mining per- 
mits. Interior Department and presidential 
policy require federal agencies to recover as 
much of their regulatory costs as possible 
through user fees. Likewise, GAO has long held 
that federal agencies should recover their costs 
as fully as possible whenever they provide 
goods, services, or privileges that benefit 
identifiable recipients. This position has also 
been upheld in a series of court decisions that 
have found that costs may be recovered from 
regulated industries when the services provided 
are necessary to a company's operation. (See 
PO 5.1 

In this report, GAO's objectives were to esti- 
mate OSM's costs to regulate coal mining and 
assess how OSM could more fully recover its 
costs through permit fees and other means avail- 
able under the Surface Mining Act. OSM' s costs 
include those incurred directly for its own 
regulatory programs, as well as those incurred 
indirectly in the form of grants to states,2 
and research and oversight in support of state 
and federal regulatory programs. Because sav- 
ings to the government would come from the 
transfer of costs to coal operators, GAO 
analyzed the effects on coal production of OSM 
recovering or eliminating these costs. (See 
pp. 4-6.) 

OSM COULD SAVE OVER $51 MILLION 
A YEAR IN REGULATORY COSTS 

GAO found that OSM spent close to $65.4 million 
in fiscal year 1984 to regulate coal mining 
operations. A total of about $51.5 million was 
allocated as foS.lows: to administer its own 

2As authorized by the Surface Mining Act, OSM 
provides grants to those states willing to 
assume responsibility for regulating coal min- 
ing on state and private lands within their 
borders. under a separate grant program, OSM 
also awards funds to states that elect to regu- 
late coal operators on federal lands within 
their borders. 
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regulatory programs ($9.3 million), and to pro- 
vide states with grants for regulating mining on 
federal lands ($5 million) and state and private 
lands ($37.2 million). The agency spent another 
$13.9 million for research, oversight, and other 
activities in support of both its own and state 
regulatory programs. About $29,000 was recovered 
through permit fees. (See pp. 9, 17, and 22.) 

OSM should use existing authorities to recover 
or eliminate over $51 million of these costs by 
assessing permit fees to fully recover its own 
regulatory costs, and phasing out or substan- 
tially reducing grants to states. Recovery of 
support costs for research, oversight, and other 
activities ($13.9 million), however, would 
require enactment of a special tax. GAO's 
analysis indicates that recovery of all of these 
costs would have little effect on coal demand or 
production. (See pp- 15-16, 20-23, and 25.) 

OSM should seek full recovery 
of its own regulatory costs 

In those programs it administers directly--on 
federal lands, Indian lands, and in the three 
states without their own regulatory programs-- 
OSM should assess operators the actual costs OSM 
incurs to review, administer, and enforce per- 
mits. GAO estimates that about $9.3 million 
could be recovered annually in this way. (See 
pp. 9-11.) 

Currently, OSM collects permit fees, but only 
from operators on federal lands that are regu- 
lated solely by OSM. Moreover, OSM set these 
fees to be consistent with those charged by the 
state in which the mines are operating. The 
states' fees, however, are generally well below 
OSM's costs. (See pp. 11-12.) 

OSM has proposed regulations to increase its 
fees and extend them to all mine operators it 
regulates. However, while these anticipated 
fees will be based on the actual costs of 
processing permits, they may not include OSM's 
costs for routine inspections of mine operations 
or other enforcement activities. OSM is con- 
cerned that recovering the costs of inspection 
and other enforcement activities will impose an 
additional economic burden on mine operators. 
The Surface Mining Act provides, however, that 
small coal operators can get financial assis- 
tance from OSM or state regulatory authorities. 
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GAO believes that OSM can take steps to reduce 
fees for small operators, while still collecting 
costs of enforcement activities from others. 
(See pp. 12-13.) 

OSM should phase out or substantially 
reduce grants to states 

Under the Surface Mining Act, OSM provides 
grants to assist states in the development, 
administration, and enforcement of their pro- 
grams to regulate mining on state and private 
lands. States can also receive grants to regu- 
late mining on federal lands if they have 
approved programs and cooperative agreements 
with Interior. 

Although the states could fully recover their 
costs directly from operators, the grants have 
not given them a reason to do so. However, GAO 
believes that it is inequitable for permit- 
related costs to be borne by taxpayers in 
general, in the form of federal grants, rather 
than the beneficiaries, in this case, coal 
operators. If OSM were to phase out its grant 
programs, the states would have greater incen- 
tive to raise their permit fees or otherwise 
support their regulatory programs. If this were 
done, OSM could save up to $42.2 million 
annually--$5 million to regulate mines on fed- 
eral lands and $37.2 million for ones on state 
and private lands. (See pp. 13-14 and 17-18.) 

State regulatory officials in six of the eight 
states GAO contacted (the largest coal-producing 
states within the major coal-producing regions) 
believe that their states would be able to sub- 
stitute other sources of funds--either permit 
fees, general revenues, or some other tax 
revenues--for the grants. They are concerned, 
however, that the states be given sufficient 
time to secure adequate funds and personnel 
before the grants are terminated or reduced. On 
the other hand, some states, when faced with the 
loss of grants, may turn over coal mining regu- 
lation to the federal government. Two of the 
state officials GAO talked with thought that 
this might happen, as did officials of five 
other states commenting on the draft report. 
(See pp. 20 and 35.) 

Regulatory officials are also concerned that OSM 
continue to provide grants to states to help 
support small operators who might be forced out 
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of business by increased charges. In four 
states, small operators are a sizable portion of 
those regulated. The Surface Mining Act allows 
OSM to provide financial aid to small coal oper- 
ators, and GAO recognizes that some assistance 
with permit fees may be necessary for small 
operators. (See p. 19.) 

Recovery of support costs 
would require leqislation 

In overseeing the implementation of the Surface 
Mining Act, OSM, along with Interior's Office og 
the Solicitor, spends $13.9 million on activi- 
ties that support both state and federal regula- 
tory programs. These include mining-related 
research, technLca1 assistance, development of 
regulations, and mine inspections and reviews of 
state-issued permits to check for compliance 
with federal law. Court decisions of recent 
years have held that federal agencies may charge 
fees only for activities that benefit an identi- 
fiable recipient. Since OSM’s support activi- 
ties do not benefit any single permit holder, 
OSM could recover costs for these activities 
only if the Congress were to levy a special tax 
on coal mine operators for that purpose. 

Although the Surface Mining Act does not autho- 
rize such a tax, coal mine operators as a group 
are the beneficiaries of OSM oversight activ- 
ities, rather than the general public. Since 
the Surface Mining Act now imposes a tax, called 
a fee, on operators to pay for reclamation of 
abandoned mine lands, OSM alreadv has the cap- 
ability to collect an additional tax if the 
Congress wants to recover support costs. 
(See pp. 22-24.) 

FULL COST RECOVERY WOULD HAVE LITTLE 
IMPACT ON COAL DEMAND AND PRODUCTION 

Fully recovering both state and federal govern- 
ment regulatory costs, including OSM support 
costs, would not affect nationwide demand for 
coal and would cause little change in where coal 
is produced. Production cost increases would 
vary among states from 3.8 cents to 38.8 cents a 
ton, with 11.7 cents the national average. If 
these increases were fully reflected in price, 
demand for coal would be unaffected because coal 
would still be considerably cheaper than other 
fuels for electricity generation, its principal 
use. (See p. 25.) 
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GAO used the Department of Energy's Coal Supply 
and Transportation Model to determine whether 
these cost increases might affect the distribu- 
tion of coal production in the IJ.cj., and found 
that by 1990, these cost increases could shift 
about 1.5 million tons of coal 
Pennsylvania to West Virginia.3 

production from 
No other sig- 

nificant changes in distribution or production 
were projected. Subsequent to GAO's analysis, 
Interior performed its own analysis of impacts 
by coal mining regions if regulatory costs were 
passed on to coal operators, and reached similar 
conclusions. (See pp. 26-28.) 

Because of the difficulty in obtaining the nec- 
essary financial data, GAO did not attempt to 
analyze the effect of cost recovery on a repre- 
sentative sample of companies or segments of the 
coal industry. To obtain an overview of how 
cost recovery might affect the coal industry, 
GAO interviewed officials of three major coal 
associations and eight firms operating in 16 
states. Officials of three companies said that 
even a small production cost increase would be 
significant, either because they were not able 
to pass through any increase to their customers 
or because their companies were not operating at 
a profit. (See pp. 7 and 28-29.) 

While admitting that additional costs would not 
be welcome, officials of five other companies 
confirmed that an increase of from 10 to 12 
cents a ton would have only a minimal effect on 
their overall costs because the per ton increase 
is small and these costs can usually be passed 
through to their customers. These officials, as 
well as coal association officials, said that 
the increase in costs would be a burden to small 
operators. As noted earlier, this could be 
mitigated by some continued level of support for 
small operators. (See p. 29.) 

3The Coal Supply and Transportation Model was 
developed to assess the effect of various 
government policies on the coal industry and 
to project coal production and distribution. 
The model's input comes from reports filed by 
each coal mine and major consumer in the U.S. 
As a result, it is considered comprehensive in 
scope and its data highly reliable. 
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RECOMMENDATIONS TO THE 
SECRETARY OF THE INTERIOR 

In adhering to presidential and Interior Depart- 
ment policy, OSM is planning to increase its 
permit fees to recover more fully its cost of 
regulating coal mining operations. This is 
consistent with both the Surface Mining Act and 
recent actions taken by other regulatory 
agencies. 

Most OSM costs, however, will not or may not be 
recovered through increased permit fees. These 
include (1) enforcement costs, because of OSM's 
concerns about economic hardship to operators, 
(2) OSM grants, which partially reimburse the 
states for the cost of their regulatory pro- 
grams, and (3) support costs, which GAO believes 
cannot be recovered without the Congress enact- 
ing a special tax for this purpose. 

To recover regulatory costs more fully, GAO 
recommends that the Secretary of the Interior 
require the Director of the Office of Surface 
Mining to calculate and assess permit fees that 
are based on OSM's actual costs to review, 
administer, and enforce coal mining permits on 
federal and Indian lands and in states with OSM 
programs. In addition, GAO recommends that the 
Interior Secretary phase out or reduce grants to 
states, giving them time to accommodate this 
loss of fundinq, and, if needed, continue 
states' grants to assist only small operators. 
(See pp. 16-17, and 20-21.) 

MATTERS FOR CONSIDERATION BY THE CONGRESS - 

While OSM has the authority necessary to recover 
or eliminate most of its regulatory costs, it 
cannot now recover the costs of activities in 
support of federal and state regulatory pro- 
grams. If the Congress believes these support 
costs should be recovered, it may wish to con- 
sider enacting a special tax on coal operators. 
The tax would be based on a formula calculated 
to recover the costs incurred by Interior in 
overseeing state programs, providing technical 
assistance, and for its other support activ- 
ities. (See pp. 23-24.) 

AGENCY, STATE! AND INTEREST GROUP COMMENTS 

Because of potential effects of its recommenda- 
tions, GAO asked the governors of 27 states 
where coal is or will be mined to comment on a 
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draft of this report. Officials of three orga- 
nizations representing many of these states, 
three coal industry associations, and six 
environmental and citizen groups, as well as 
InterCor, were also asked to comment. In addi- 
tion to Interior, 19 of the 27 states replied, 
as did about half the other groups. Chapter 6 
and appendix V summarize the comments received 
and provide GAO responses. The full text of the 
comments received is in appendix IV. 

Interior found the report to contain a number of 
interesting ideas that it planned to examine in 
more detail. It was concerned, as were a number 
of states and industry groups, that GAO's con- 
clusions had not adequately considered the local 
and regional differences in the costs of mining 
regulation and the inter-regional effects of 
cost recovery. As explained in the draft 
report, GAO's analysis does take these differ- 
ences into account and examines the impact of 
cost recovery on a state-by-state basis. These 
statewide data are now included in appendix II. 
Other Interior comments are discussed in the 
report. (See pp. 30 and 41-42.) 

All of the states who commented, along with the 
coal industry associations, objected strenuously 
to some or all of GAO's recommendations for 
greater cost recovery. Only environmental and 
citizen groups specifically favored the concept 
of recovering costs under the Surface Mining 
Act. 

Many of those who raised objections were against 
cost recovery in principle, arguing that since 
the public benefits from surface mining regula- 
tion, it should continue to bear these costs 
rather than transfer them to coal operators. 
Many states were opposed to GAO's proposals 
because they feared the adverse effects of 
increased costs on coal operators, especially 
small operators. All of the states objected to 
the elimination of OSM grants, either for admin- 
istration and enforcement or for cooperative 
agreements. (See pp. 32-33 and 35-37.) 

Six states said that they could not or would not 
replace grant funds with other revenues or fees 
assessed against coal operators, and might 
therefore have to relinquish coal mining regula- 
tion to the federal government. A number of 
reviewers also found fault with GAO's impact 
analysis, claiming that certain factors such as 
lost jobs, salaries, and tax revenues had been 
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omitted; these comments are addressed in the 
report. (See pp. 35 and 41-42.) 

GAO disagrees with some of these criticisms or 
concerns. As mentioned earlier, sufficient 
policy and legal precedent exist to justify the 
full recovery of OSM’s regulatory costs. GAO 
acknowledges that full cost recovery could lead 
some states to give up their regulatory programs 
and that some coal companies, especially small 
ones, might find any production cost increase, 
no matter how small, a significant burden. As 
the report points out, however, surface mining 
regulation will still continue under federal 
auspices if state programs end. And if OSM 
wishes to, it may continue to provide some level 
of support to cover the costs of small. operators 
who cannot afford to pay their full share. (See 
pp. 37-40.) 
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CHAPTER 1 

INTRODUCTION 

Coal mining affected roughly 1.3 million acres of land in 
the United States in 1983. If unchecked, mining activities can 
cause substantial damage to the environment, including soil 
erosion and water pollution, as well as permanent loss of produc- 
tive land. Beginning in the late 1930's and 1940's, a number of 
coal-producing states enacted legislation to control these 
effects, but these laws afforded widely varying degrees of protec- 
tion. Finally, in 1977, the Congress enacted the Surface Mining 
Control and Reclamation Act (30 U.S.C. 1201) to provide uniform, 
minimum standards of environmental protection and land reclama- 
tion to control the surface effects of both underground and 
surface mining operations. Besides prescribing future mining 
practices, the act contained provisions for reclaiming abandoned 
mine lands. 

Since coal mining takes place in 27 states, under different 
mining conditions and practices, the Surface Mining Act encouraged 
the states, rather than the federal government, to assume primary 
responsibility for regulating coal mining on state and private 
lands.' The Office of Surface Mining Reclamation and Enforcement 
(OSM) was created within the Department of the Interior to oversee 
the development of these state regulatory programs. OSM has 
established regulations for carrying out the act, reviewing and 
approving or disapproving the state programs, and providing var- 
ious forms of assistance to the states. In addition, where states 
decline to assume authority or do not adequately carry out their 
responsibilities, OSM is directed to take over coal mining regula- 
tion to ensure that the standards of the act and regulations are 
upheld. 

STATE AND FEDERAL REGULATORY 
PROGRAMS 

Altogether, some 10,400 mines, producing an estimated 800 
million tons of coal, required regulatory permits from either a 
state agency or OSM in order to operate in fiscal year 1984. At 
the time of this review, 25 states had primary authority to 
regulate coal mining on all state and private lands within their 
borders.2 These so-called primacy states have each enacted laws 
that parallel the federal Surface Mining Act and have promulgated 
regulatory programs that are consistent with federal law and 
regulation and have been approved by the Secretary of the 

'One other state (Mississippi) is considered a coal mining state, 
but has no coal production at present. 

2As of October 1, 1984, Tennessee had relinquished regulatory 
authority to OSM while it revised its own program. OSM has been 
carrying out the inspection and enforcement portions of state 
programs in both Tennessee and Oklahoma since April 1984. 
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Interior. Two other coal states chose not to adopt their own 
regulatory programs, and in these cases, OSM programs are in 
place. 

In addition to these two states, OSM also regulates coal mine 
operators on federal and Indian lands, although the Congress 
expected that the Indian tribes would eventually take over regula- 
tory responsibilities on their lands. While regulation on federal 
lands remains OSM's responsibility, the law permits the agency to 
delegate certain of its authorities to states with approved pro- 
grams. TJnder this arrangement, the Secretary of the Interior and 
a state enter into a contract, called a cooperative agreement, 
that empowers the state to regulate certain activities on federal 
lands within its boundaries. 

When OSM is the regulatory authority, it is supposed to 
process applications for permits to mine coal, annually perform 
eight partial and four complete inspections of each mine, issue 
citations for identified violations, and assess and collect civil 
penalties. When states have primary regulatory authority, OSM 
monitors and assists their performance by, for example, conducting 
its own occasional inspections and reviewing a sample of permits 
for consistency with the act and approved state programs. In 
addition, OSM--as authorized by the Surface Mining Act--can award 
annual grants that partially reimburse the states for the cost of 
their regulatory programs on state and private lands. If the 
state also elects to enter into a cooperative agreement to regu- 
late operators on federal lands, OSM can increase the grants up 
to the amount the federal government would otherwise have spent. 

In all, surface mining activities are regulated under five 
different programs administered by the states, OSM, or both. The 
table that follows describes and summarizes these programs. 

2 

I. I 



Table 1 

Summary of Regulatory Programs 

Program 

State/private lands in 
primacy states 

State/private lands in 
nonprimacy states 

Federal lands in states 
with cooperative 
agreements 

Federal lands in states 
without cooperative 
agreements 

Indian lands 

Regulatory activity ar function 
Permit Mine Oversight 

processing 
and 

issuance 

state 

state 

OSM 

QSM 

inspections and and other 
other enforcement Progr~ Mining plan 

activities monitoring revieWa 

state OSM N/Ah 

OSM N/A N/A 

state 
state and 

OSM OSMC 

OlSM N/A OSM 

CSM N/A N/A 

aAl applications to mine on federal lands must be accunpanied by a plan of 
operations, called a mining plan. 

%/A means not applicable. 

'%lthough a state may review mining plans in order to enforce state law, only 
the Secretary of the Interior has the authority to approve such plans under 
federal law. 

REGULATORY PROGRAM COSTS AND FEES 

Since fiscal year 1978, OSM has spent $446 million for its 
own and state regulatory programs. In fiscal year 1984, these 
expenditures totaled $65.4 million (see table 2). About $9.3 
million went toward those programs that OSM administers directly 
on federal and Indian lands and in the nonprimacy states. In 
addition, OSM funded about $5 million in the form of assistance 
grants to states with which the agency has cooperative agreements 
for regulating federal lands. 

Ry far the largest single expense was OSM's administration 
and enforcement grants to partially reimburse the states for their 
regulatory programs on state and private lands, for which OSM 
spent about $37.2 million in fiscal year 1984. Finally, OSM spent 
close to $13.9 million for activities that generally support both 
its own and state regulatory programs, without being related to 
any single permit, such as mining-related research, development of 
regulations, and overall monitoring of state and federal regula- 
tory programs. The states' share of expenditures for surface 
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mining regulation in fiscal year 1984 was about $28.5 million, 
bringing the total cost of coal mining regulation--to both state 
and federal governments--to $93.9 million.3 

Table 2 

Costs of State and Federal Requlation 
of Surface Mininqd 

(FY 1984) 

Federal 

Federal and Indian lands, and $ 9.3 
nonprimacy states 

Cooperative agreement grants 
Administration and enforcement grants 
Support costs 

5.0 
37.2 
13.9 

Total federal $65.4 

costs 

(millions) 

State 

States' share of regulatory 
program costs 28.5 

Total state and federal $93.9 

aBased on OSM's estimate contained in its fiscal year 1984 
budget request. 

1Jnder section 507(a) of the Surface Mining Act, many of these 
costs can be recovered by the regulatory authority--either the 
state or OSM-- through permit fees assessed against coal mine 
operators. The law states: 

"Each application for a surface coal mining and reclama- 
tion permit pursuant to an approved State program or a 
Federal program under the provisions of this Act shall 
be accompanied by a fee as determined by the regulatory 
authority. Such fee may be less than but shall not 
exceed the actual or anticipated cost of reviewing, 
administering, and enforcing such permit issued pursu- 
ant to a State or Federal program." 

31n this report, "coal mining regulation" and "surface mining 
regulation" both mean only regulations under the Surface Mining 
Act and do not include health and safety regulations that apply 
to coal mining. 
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OSM has been collecting fees since October 1983, but only 
from coal operators on the federal lands it regulates solely. OSM 
has not been assessing coal operators on Indian lands, federal 
lands under cooperative agreements, and the two nonprimacy states, 
but is changing its regulations to do so. Each of the states with 
an approved program also assesses a permit fee in an amount set by 
state law or regulation ranging from $5 to $2,500 plus $25 per 
acre. Generally, however, OSM and state fees are not intended to 
recover costs and, in most cases, are less than $500. 

COST RECOVERY GOALS 

We have long held that federal agencies, in general, should 
recover their costs as fully as possible whenever they provide 
goods, 
ients.4 

services, or privileges that benefit identifiable recip- 
For regulated industries, these costs should be treated 

as part of the expense of doing business and borne by consumers 
rather than the general public. We also believe that when federal 
funds are used indirectly to subsidize identifiable beneficiaries, 
as in the case of grants to state and local governments, federal 
agencies should encourage the recovery of their expenditures by 
requiring reimbursement or eliminating grants altogether. It con- 
tinues to be our view that assessing costs against beneficiaries 
rather than taxpayers in general promotes efficiency and economy 
in government operations. Even when the goods, services or privi- 
leges provide benefits to the public--assuring its safety, for 
example-- the courts have held that the federal government may 
recover its costs from regulated industries when the services 
are necessary to a company's operation and public benefit is 
incidental.5 

For OSM, full cost recovery is a goal set by both Interior 
Department and presidential policy. According to Interior's 
Financial Management Manual (May 1982), all bureaus and offices 
are required to establish charges that recover the organization's 
costs, direct and indirect, as long as these charges do not con- 
flict with any statutory authority. Interior's policy, in turn, 
is based on the Independent Offices Appropriations Act (IOAA) of 
1952,6 which authorizes federal agencies to impose user fees for 
certain goods and services. 

4See, for example, The Congress Should Consider Exploring Opportu- 
nities To Expand and Improve the Application of User Charges by 
Federal Agencies, (PAD-80-25, Mar. 28, 1980). 

5Mississippi Power and Light Co. v. Nuclear Regulatory Commission, 
601 F. 2d 223 (5th Cir. 1979). See ch. 6 for a further 
description of this case. 

631 U.S.C. 9701. 
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In addition, a 1981 statement by the President declared an 
administration policy to recover allocable federal costs through 
user fees. In proposing to eliminate what he termed unnecessary 
or unwarranted subsidies, the President called for recovering 
federal costs wherever any beneficiaries--that is, persons who 
receive special services, goods, or licenses--besides the general 
public could be identified. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

The objective of our review was to identify how OSM could 
most fully recover its regulatory costs using permit fees and 
other means available under the Surface Mining Act. During the 
review, our work came to the attention of the Chairman, Sub- 
committee on Environment, Energy, and Natural Resources, House 
Committee on Government Operations. At the Chairman's request, we 
are addressing our findings to him. (See app. I.) 

Our first task was to determine OSM's overall regulatory 
costs by program. Although we had originally hoped to determine 
these costs from OSM's financial records, we found that their 
records are kept by operating group, rather than program. We 
therefore used estimates of OSM's costs, as reflected in its 
fiscal year 1984 budget, and allocated them to the different 
programs. When necessary, we interviewed OSM budget officials at 
headquarters to determine how to make these allocations. 

In addition to the costs of each program, we wanted to deter- 
mine a range of costs associated with processing and enforcing 
OSM-issued permits. To do so, we visited the OSM technical 
centers in Denver, Colorado, and Pittsburgh, Pennsylvania, where 
permit applications are processed. At each center, we reviewed 
all records pertaining to those permit applications for which 
enough information was available to allow us to determine process- 
ing costs. In all, we were able to obtain data for 51 permit 
applications then on file. Through interviews with OSM personnel 
and a review of pertinent records, we developed estimates of staff 
time spent on processing each permit, as well as travel and 
contract expenses. Overhead was also included at a rate we 
developed in conjunction with OSM. 

Routine enforcement costs were derived from OSM's budget. 
Since the Surface Mining Act requires 12 inspections per mine per 
y-r I we simply took OSM's fiscal year 1984 budget allocation for 
inspections and divided it by the number of OSM-regulated mines. 
This produced an average inspection cost per mine. We verified 
this cost through our own analysis of OSM costs, based on a review 
of OSM records and staff interviews. 

We then discussed our calculations of permit processing and 
enforcement costs with OSM's budget director and his staff, as 
well as with the technical services staff whose office had also 
estimated average permit processing costs. We found a reasonable 
similarity between their estimates and ours. 
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Havinq determined the extent of OSM's costs, we next wanted 
to assess the effects of transferring both state and federal regu- 
latory costs to coal operators. Because the states submit esti- 
mates of their costs to OSM, we used these estimates rather than 
attempting to calculate them ourselves or obtain them directly 
from the states. Our analysis used the Department of Energy's 
Coal Supply and Transportation Model to test the sensitivity of 
coal production to increases in regulatory costs among 27 
coal-producing states. The model was developed to analyze the 
effect of various government policies on the coal industry and to 
project coal production and distribution. Analyses have been con- 
ducted for the Army Corps of Engineers and the Interstate Com- 
merce Commission, among others. (See ch. 5 for further details.) 
We discussed our analysis with staff of the Energy Information 
Administration's Coal Division and with two consulting economists 
who are familiar with the use of simulation techniques to predict 
changes in energy supplies and demand. 

Our analysis did not take into account the effect of cost 
recovery and production cost increases on representative companies 
or segments of the coal industry. Such an analysis would have 
required an examination of the financial records of a large sample 
of coal companies in the United States. Because of the difficulty 
and expense involved in obtaining these data, we decided instead 
to interview officials of three major coal associations--the 
National Coal Association, the Mining and Reclamation Council of 
America, and the American Mining Congress--as well as coal company 
officials to determine, generally, how production cost increases 
in the range of 10 to 12 cents a ton might affect the coal indus- 
try. These amounts were suggested by our preliminary analyses of 
average costs nationwide. 

Although we had hoped to interview more, officials of only 
eight companies agreed to talk with us, and then on condition that 
we not reveal their firms' names. These eight companies were 
identified for us by the Mining and Reclamation Council of America 
who polled its membership to find coal companies willing to be 
included in our survey. These companies represent a fairly broad 
cross-section of the coal industry, however, ranging in size from 
middle-sized companies producing 200,000 tons a year to large 
companies, one of which produces 40 to 50 million tons annually. 
Operating in 16 states, these companies span all the major coal- 
producing regions in the United States. 

Pinally, we talked to responsible officials of surface mining 
regulatory agencies in eight states to determine whether they 
would be able to continue their programs if federal grants were 
eliminated or reduced. The states we selected were chosen because 
they are the largest coal producers within the three major coal 
regions of the country: Kentucky, Pennsylvania, and West Virginia 
in the East; Ohio and Illinois in the Midwest; and Wyoming, 
Montana, and Colorado in the West. Because coal mining in these 
states differs considerably, we expected that this sample would 
enable us to identify the most significant problems that states 
generally might face; we did not attempt to forecast what would 
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happen in each coal state. On the whole, we believe that the 
views we obtained are likely to reflect the concerns of other 
coal-producing states as well. 

We conducted our review between May 1983 and October 1984 in 
accordance with generally accepted government auditing standards. 

Comments by Interior, states, and interest groups 

Because of the broad scope of this report and the potential 
effects of its recommendations, we sought, with Congressman 
Synar's concurrence, the views of coal-producing states, the coal 
industry, and the environmental community on a draft version of 
this report. We also asked the Department of the Interior to 
review and comment on the draft. Copies were sent to the gover- 
nors of 27 states with actual or anticipated coal production, 3 
organizations representing state governments, 3 coal industry 
associations, and 6 environmental and citizen groups. (See 
app. III.) The comments of those who responded are included in 
appendix IV. Most of these comments are reported and discussed in 
chapter 6, along with those of Interior. Additional comments are 
summarized in appendix V and are followed by our response. 



CHAPTER 2 

OSM SHOULD RECOVER OR ELIMINATE MUCH OF THE COST 

OF ITS OWN AND COOPERATIVE AGREEMENT PROGRAMS m- 

Among the several surface mining regulatory programs, those 
OSM administers directly cost the agency about $9.3 million in 
fiscal year 1984. In addition, OSM budgeted slightly over $5 mil- 
lion in grants to 12 states for cooperative agreements to regulate 
coal mining on federal lands. Thus, the total costs for process- 
ing and enforcing permits on federal and Indian lands and the 
states with OSM programs were about $14.4 million in fiscal year 
1984. However, during this same period, OSM assessed only about 
$29,000 in permit fees to recover the costs of the programs it 
administers. 

We believe that OSM should recover or eliminate far more of 
the costs associated with its regulation of surface mining. It 
should do so by collecting fees from all of the coal operators it 
regulates, and by setting the fees to reflect the actual costs 
incurred in reviewing, administering, and enforcing permits. OSM 
should also phase out its cooperative agreement grants to states. 
Since the states already charge permit fees, they can replace the 
grants by recovering their costs through increased fees to coal 
operators or by substituting other state revenues. 

OSM RECOVERS ONLY A SMALL PORTION 
WITS OWN REGULATORY COSTS 

Based on OSM budget data for fiscal year 1984, we calculated 
that OSM spent close to $14.4 million (including budgeted over- 
head) for those programs it administers or delegates to the states 
to run. (See table 3.) Of this, close to $5.6 million was spent 
on processing permit applications and $3.8 million on inspecting 
coal operations and other activities to enforce permit provisions 
on other than federal lands. OSM budgeted another $5 million in 
the form of grants to the states with which it has cooperative 
agreements to pay for state regulatory activities on federal coal 
lands. According to OSM's Planning and Budget Chief, these costs 
will probably remain fairly stable in future years. 
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Table 3 

Costs of OSM-administered and Cooperative 
Agreement Programs 

(FY 1984) 

Program activity 

Permit application processing: 
Federal lands program (in states 

without cooperative agreements) 
OSM-administered state programs 
Indian lands program 
Mine plan reviews and other 

environmental assessments 
on federal lands 

costs 

(millions) 

$ 0.42 
.32 
.30 

4.54 

5.58 

Program inspection and enforcement (not 
including federal lands) 3.75 

Total OSM-administered programs $ 9.33 

Cooperative agreement grants 5.04 

Total $14.37 

Because OSM does not attempt to recover its costs, it does 
not monitor the costs associated with reviewing, administering, 
and enforcing individual permits. Therefore, to estimate these 
costs, we reviewed OSM's records for 51 permit applications for 
which enough information was available for us to determine 
processing costs. 

According to OSM's budget and our own review, a permit appli- 
cation costs from $7,000 to about $170,000 to process, depending 
on the size and location of the mine. In addition, enforcement 
costs associated with a permit are about $13,000 a year on aver- 
age, the cost to perform the 12 annual inspections required by 
law. Since a mine permit typically lasts for 5 years, total 
permit enforcement costs are about $65,000 nationwide. Thus, we 
found that a mine permit costs OSM from about $72,000 to $235,000 
to process and enforce. 

Permit processing costs, we found, vary considerably. A 
western mine permit application generally costs OSM at least 
$70,000 to process, while most eastern mine permit applications we 
examined cost OSM about $15,000 to $20,000 to process. Because 
western mines are usually much larger than those in the East, 
environmental data for a more extensive area must be collected and 
assessed, thereby increasing the time and expense of review. In 
addition, western mines are more likely to involve federal coal 
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and, therefore, must meet additional requirements, such as the 
preparation of a mining plan.1 (See table 4.) 

Table 4 

Estimated Permit Costs 

West 
Est. permit Est. enforcement mtal permit Nunberof 

processing costs mstsa costs applications 
Below $70,000 $65,000 $135,000 5 
$70,000 to $90,000 $65,000 $135,000 to $155,000 8 
$100,000 to $120,000 $65,000 $165,000 to $185,000 6 
$150,000 to $170,000 $65,000 $215,000 to $235,000 4 

Est. permit 
East 

Est. enfocement Ibtal permit Nunberof 
processing costs costsa amts applications 

~ Eklow $14,000 $65,000 $7 00 5 
~ $15,000 to $20,000 $65,000 $8~:0000 to $85,000 20 
~ $20,500 to $27,000 $65,000 $85,500 to $92,000 3 

~ aEstimates of enforcement costs are for a typical 5-year permit at $13,000 national 
average per year. 

For budget estimation and other purposes, OSM's Directorate 
of Technical Services and Research has also calculated permit 
processing costs, and its estimates are roughly similar. Based on 
fiscal year 1983 costs, OSM figured that under ideal conditions-- 
that is, with an experienced, in-house staff devoting its full 
attention-- it costs the agency about $50,000 to process a permit 
application for a western mine that does not require an environ- 
mental impact statement. Under less favorable conditions, the 
same application might cost as much as $100,000 to process. 
For eastern mines, OSM has estimated the costs of permit process- 
ing to average about $12,000, excluding overhead and personnel 
benefits. 

Permit fees set at considerably 
less than cost 

In contrast to the costs it incurs, OSM's permit fees range 
from $55 to $2,925. During fiscal year 1984, fees were assessed 
against 46 applicants for about $29,000. However, by our calcula- 
tions, OSM's costs for processing just 20 of these applications 
were about $320,000, while OSM charged these applicants only about 
$10,000 in fees. Although the regulations under which operators 
are assessed fees went into effect in March 1983, OSM did not 

'The Mineral Leasing Act of 1920 (30 U.S.C. 18;) requires all 
operators on federal lands to submit, for Interior approval, 
detailed plans of operation, called mining plans. 
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begin to collect fees until October 1983, more than 6 years after 
the passage of the Surface Mining Act. 

OSM officials in charge of program operations and inspection 
explained that they do not base their fees on costs, but on the 
fees charged by the states in which the federal lands are located. 
This was done, they said, because the Surface Mining Act encour- 
ages federal officials to use state environmental protection per- 
formance standards in their regulation of federal lands, in 
recognition of the differences among states in physical and other 
conditions. OSM's regulations extend this consistency provision 
to include fees as well as performance standards. 

These same officials acknowledged, however, that OSM is not 
required to charge the states' fees and is free to set its own 
fees. Under proposed regulations issued for public comment on 
February 22, 1985, OSM plans to change its policy and increase its 
permit fees to cover its full costs to review and administer per- 
mit applications and mining plans. 

Pees charged against few operators 

OSM's fees are not only far below its costs, but are cur- 
rently assessed against only one group of coal operators it regu- 
lates, those with mines on federal lands in states that do not 
have cooperative agreements. Although the agency plans to extend 
its fees to others, at present no fees are assessed against opera- 
tors on federal lands in cooperative agreement states, on Indian 
lands, and in the two states that have OSM-administered programs. 

In states with whom OSM has cooperative agreements, OSM still 
retains certain permit processing responsibilities for which it 
incurs costs. For one thing, OSM must review and approve the 
mining plans required by the Mineral Leasing Act. The actual 
costs to OSM to process permit applications in these states vary, 
depending in part on the cooperative agreement provisions. 
Nevertheless, these so-called joint processing costs, although 
fully recoverable, are not being assessed at present. However, 
under its proposed regulations, OSM plans to collect fees from all 
operators that come under OSM regulation, including those in 
cooperative agreement states. 

Prospective fees may not 
recover enforcement costs 

Despite the planned change in regulations, the fees to be 
charged may still not recover all of OSM's costs. OSM plans to 
recover its permit review and administration costs, but it may 
not seek to recover the $3.8 million of inspection and enforcement 
costs, even though section 507(a) of the Surface Mining Act spe- 
cifically allows most of these costs to be included in the permit 
fee. 

OSM recognizes that the law permits recovery of inspection 
and enforcement costs, and it also acknowledges a court holding 
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that federal agencies are allowed to include these costs in their 
user fees even if the public also benefits from inspection and 
enforcement activities. However, the agency is concerned about 
imposing economic burdens on operators in addition to the permit 
application fees and other charges authorized by the Surface Min- 
ing Act. OSM also believes that its inspection and enforcement 

~ staff may do a less than complete job because of an inadvertent 
concern for imposing additional costs on coal operators. For 
these reasons, OSM decided not to propose regulations to recover 
inspection and enforcement costs, 
such a provision.2 

but onlv to seek comments on 

While OSM is concerned about the economic welfare of all 
operators, the Surface Mining Act singles out only small operators 
for special treatment, reflecting the Congress' intent to protect 
these operators from what might otherwise be onerous requirements. 
Under Section 507(c) of the act, small operators, defined by the 
law as producing less than 100,000 tons a year, can get assistance 
from OSM or state regulatory authorities in meeting certain permit 

~ requirements. The state and OSM have Small Operator Assistance 
~ Programs, under which funds are available to pay for laboratory 
~ studies required for permit applications, and for other forms of 
~ technical assistance. 

Under its proposed regulations, OSM plans to provide addi- 
tional assistance to small operators the agency regulates by 
charging them a permit fee of $500, a sum that is considerably 
below OSM's cost to process and enforce a permit. In this way, 
OSM could lessen any economic burden to small operators while 
still recovering the costs of enforcement activities from others. 

COOPERATIVE AGREEMENT GRANTS 
PAY STATES FOR COSTS THAT COULD 
BE RECOVERED FROM OPERATORS 

Section 523 of the Surface Mining Act allows states with 
approved regulatory programs to enter into cooperative agreements 
with the Secretary of the Interior to regulate certain aspects of 
surface mining operations on federal lands. The Secretary is 

~ authorized to pay the states for these services through grants in 
amounts approximately equal to what it would have cost the federal 

~ government to carry out certain functions had the state not chosen 
I to enter into the agreement. 

I In fiscal year 1984, OSM budgeted $5 million in cooperative 
~ agreement grants to 12 states. This amount represents the states' 

estimates of their costs to process permit applications and 
enforce permit provisions on federal lands. As joint regulatory 
authorities, sharing responsibilities with OSM under cooperative 

2Comments were sought as a part of the proposed regulations to 
recover costs for permit application and mining plan 
processing--dated February 22, 1985. 
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agreements, only the states can recover their own costs through 
permit fees. In fact, all of the cooperative agreement states 
already charge permit fees to operators on federal lands, but they 
are well below the states' actual costs. If the grants were elim- 
inated and the states were to increase these fees, their regula- 
tory activities could be paid for by coal operators rather than by 
the federal government. Alternatively, if a state wanted to 
retain its cooperative agreement without raising its permit fee, 
it could fund its regulatory program from general revenues. 

According to regulatory officials in two cooperative agree- 
ment states, it may be difficult to obtain agreement from state 
legislatures to raise permit fees. But whether moneys come from 
permit fees or general revenues, state officials are mostly con- 
cerned that their legislatures provide funds and personnel ade- 
quate to regulate mining on federal lands before termination of 
the cooperative agreement grants. Two state officials thought it 
could take at least 5 years to make the necessary legal and admin- 
istrative changes. Before phasing out the grants, therefore, OSM 
would have to allow a reasonable amount of time for the states to 
enact legislation. 

It is also possible that some states might prefer simply to 
terminate their cooperative agreements in the absence of grant 
funds. In these cases, OSM would have to put its own programs in 

~ place. One of the three cooperative agreement state officials we 
talked to suggested this might occur. 

OTHER FEDERAL AGENCIES RECOVER 
FULL COSTS THROUGH USER FEES 

Throughout the federal government, regulatory agencies are 
authorized under various statutes to collect fees that recover 
most, if not all, of their costs. Some agencies are now moving 
toward even greater cost recovery. 

The Nuclear Regulatory Commission, for example, charges 
applicant fees for licenses to operate nuclear power plants and 
low-level radioactive waste disposal sites. The fees include, 
among other things, the agency's costs to conduct routine public 
hearings and inspections, and environmental reviews required by 
the National Environmental Policy Act. The Federal Energy 
Regulatory Commission (FERC) also collects fees for filings and 
license applications from those it regulates, owners of power- 
generating facilities and oil and gas pipelines. FERC now plans 
to raise its fees, resulting in increased collections of more than 
50 percent. 

Within Interior, the Bureau of Land Management has developed 
a fee schedule based on its costs to monitor permits it grants for 
right-of-way across public lands. Where relatively little moni- 
toring is required, a permit applicant pays a standard fee. If 
monitoring is expected to cost the agency more than $240, the 
applicant pays an amount equal to actual monitoring costs, includ- 
ing allocated indirect costs. 
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CONCLUSIONS AND RECOMMENDATIONS 

If OSM were to exercise its authority to charge fees that 
cover its costs of processing permits, the federal government 
could save about $5.6 million a year. At present, the agency is 
not charging all its applicants a permit fee, although it plans to 
do so. Even under its prospective fee schedule, however, OSM may 
not recover any of its inspection and enforcement costs because of 
its concerns about the additional financial burden on operators. 
If it did include these costs in its permit fees, OSM could 
recover close to $3.8 million. 

By awarding cooperative agreement grants, OSM gives the 
states no incentive to recover their permit-related costs directly 
from operators. If OSM were to phase out these grants, the states 
would have to seek other means of paying for regulatory costs. 
Because the states are all collecting permit fees, they already 
have the necessary administrative mechanisms in place to recover 
costs through increased fees. Moreover, because OSM grants are 
based on the states' expected costs, the states already have 

;methods of estimating their actual permitting costs. If the 
states prefer not to raise fees, they can finance their regulatory 
~activities using general revenues. Hefore the grants are termi- 
~nated, however, the states should be allowed some time to amend 
~legislation or regulations so that they can assess cost-based 
~fees, or replace federal funds with other revenues. It is also 
possible that some states may choose to end their cooperative 
agreements and turn over federal land regulation to OSM. 

In not attempting to recover its costs in full, or to 
eliminate grant costs when it can, OSM places the financial burden 
of regulation on federal taxpayers. However, since OSM permits 
grant coal operators a special privilege--permission to mine--we 
believe operators should pay in full for OSM's costs to review, 
administer, and enforce their permits. Presidential and Interior 
policies also call for beneficiaries of federal services to pay 
their costs in full. 

Although OSM has estimated the costs of permit processing, 
it does not have a system to accumulate the actual costs associ- 
ated with each permit. Such a system is essential, however, if 
OSM is to determine how much each permit holder is to be charged 
in order to recover as much of its costs as is permissible. 

We, therefore, recommend that the Secretary of the Interior 
exercise his authority under the Surface Mining Act to recover 
more fully the costs of processing and enforcing surface mining 
permits. Specifically, the Secretary should require the Director 
of the Office of Surface Mining to 

--monitor the actual costs of reviewing, administering, 
and enforcing individual permits and 

--assess these costs against mine operators through permit 
fees. 
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In addition, the Secretary should work with the states on how 
to phase out cooperative agreement grants. sufficient time should 
be given to the states to adopt legislation or regulations neces- 
sary to raise their permit fees or to appropriate revenues that 
will provide adequate program resources and personnel. 
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CHAPTER 3 

OSM SHOULD PHASE OUT OR SUBSTANTIALLY REDUCE GRANTS 

TO STATES FOR ADMINISTRATION AND ENFORCEMENT 

The Surface Mining Act authorizes the Secretary of the 
Interior to provide the states with grants for developing, admin- 
istering, and enforcing programs for regulating coal mining on 
state and private lands. More than $37 million was spent on these 
administration and enforcement grants in fiscal year 1984, making 
the program by far the largest component of OSM's costs for coal 
mining regulation. Most of these costs could be eliminated, how- 
ever, if the states recovered their program costs directly from 
coal mine operators through increased permit fees. Rut as is the 
case with the cooperative agreement grants, awarding administra- 
tion and enforcement grants gives the states little incentive to 
raise fees. 

OSM should encourage greater cost recovery by phasing out or 
reducing its administration and enforcement grants. If OSM 
decided to help the states pay for the permitting costs of small 
operators, those for whom permit fee increases could prove burden- 
some, it would still realize significant savings. In any event, 
OSM should reduce the level of grant support over a reasonable 
period, so that the states have enough time to enact legislation 
necessary to provide the funding that will replace the grants. 

OSM GRANTS PAY STATES FOR COSTS 
THAT CAN BE RECOVERED FROM OPERATORS 

Under Section 705(a) of the Surface Mining Act, the Secretary 
of the Interior, at his discretion, is authorized: 

to make annual grants to any State for the 
purposi Af'assisting such State in developing, adminis- 
tering, and enforcing State programs under this 
Act . . . (S)uch grants shall not exceed 80 per centum 
of the total costs incurred during the first year, 60 
per centum of total costs incurred during the second 
year, and 50 per centum of the total costs incurred 
during each year thereafter." 

I 

~ Based on OSM's estimates for fiscal year 1984, all but 1 of 
the 25 states with approved regulatory programs received a grant 
under this section.' The grants range in size from about $10,000 
to roughly $9.5 million, with the average amount $1.45 million. 
Altogether OSM expected to award some $33 million at the time of 

'Although Mississippi has an approved program, it did not receive 
a grant this year because it did not, as originally expected, 
have any coal production. 
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our review; with budgeted overhead included, grant program costs 
totaled about $37 million. According to OSM's Planning and Budget 
Chief, this level of funding should remain relatively the same in 
future years, barring any change in policy. 

For all the states, these grants provide at least half the 
funds spent on the regulation of coal mining on state and private 
lands. The states' share of program funds comes from general tax 
revenues or coal severance taxes, or from income derived through 
permit application fees and other activities related to coal 
mining regulation, called program income. Program income in most 
states is low, however, usually covering less than the states' 
share of regulatory program costs. 

Program income is low because most state permit fees, from 
which most income is derived, are set at levels well below costs. 
States charge fees ranging from $5 for a permit to $2,500 plus $25 
an acre. Yet, as noted in the previous chapter, OSM costs for 
processing and enforcing a permit range from about $72,000 to 
$235,000, depending on the size and location of the mine and other 
factors. Even if the states' costs are much lower than OSM's, 
their fees would still not approach program costs. 

Under the Surface Mining Act, the states can recover their 
regulatory program costs through permit fees. But, as is the case 
with cooperative agreement grants, the states have no reason to 
recover their costs through fees as long as administration and 
enforcement grants are available. 

STATES ALREADY ASSESS USER FEES 

Recovering regulatory costs from industries is not a new con- 
cept for state government. The Wyoming Industrial Siting Adminis- 
tration serves as an example. Established in 1975, the Siting 
Administration is responsible for evaluating the environmental and 
socioeconomic impact of large industrial projects, such as mines, 
refineries, and electric generating projects. At the time of our 
review, the agency had reviewed 15 permit applications, including 
6 for large mines, and had recovered review costs from the appli- 
cants. In general, the fees ranged from $30,000 to $70,000. The 
agency charges these fees before it begins its review, based on 
its projection of costs. The money is then placed in an interest- 
bearing escrow account. When the agency has completed its review, 
it receives an amount equal to its costs; any balance is returned 
to the applicant. Other permit-related activities, such as envi- 
ronmental review, are not covered by fees, but through agency 
appropriations. 

In addition, the states with coal mining regulatory programs 
now support their public utilities commissions, to some extent, 
through user fees. These include general fees on utilities as 
well as fees for specific transactions or investigations. Twenty 
of the 25 primacy states recover all their costs for utility 
regulation, while 3 recover nearly all or most. 
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OSM MAY WANT TO CONTINUE GRANTS TO HELP 
SMALL COAL OPEEORS 

-- 

In interviews with regulatory officials in eight states, all 
of them in charge of their state's mining regulation, three said 
that it may not be feasible to recover all of their permit costs 
because many of the mine operators in their states are small. 
For these small operators, a large increase in permit fees could 
pose a substantial hardship, forcing them out of business. In 
Kentucky, approximately 70 percent of the operators fall into this 
category. 

As noted in chapter 2, the Surface Mining Act reflects a 
concern for the welfare of the small operator, and it was clearly 
the Congress' intent to afford them special treatment. For this 
reason, OSM plans to charge small operators it regulates a permit 
fee that is considerably below OSM's processing and enforcement 
costs. If OSM chose to extend this policy to support small opera- 
tors on state and private lands, it could continue to provide some 
level of grant support to the states, depending on the number of 

~ small operators and the permit fees these operators are assessed. 

Even if OSM were to continue to provide assistance to states 
with small operators, however, it could still substantially reduce 
its administration and enforcement grant program. Approximately 
82 percent of small coal mines in the United States are concen- 
trated in four states--Kentucky, West Virginia, Virginia, and 
Pennsylvania. In Pennsylvania, about 56 percent of those 
regulated are small operators, in Virginia, roughly 27 percent are 
small operators, in West Virginia, about 25 percent, and in 
Kentucky, as noted above, about 70 percent. These four states 
also are awarded over $20 million of the over $37 million in 
administration and enforcement grants. 

The states' permit processing and enforcement costs may 
vary considerably from one operator to another, and average costs 
for small operators may not be the same as the average for 
others: frequently, small operators' permit processing and en- 
forcement costs are lower. Assuming, however, that small operator 
permitting costs are roughly similar to those incurred for all 
other operators, grants limited to small operator assistance would 
be considerably smaller than they are now. Pennsylvania's grant, 
for example, if reduced by 44 percent of fiscal year 1984 levels 
(the proportion of larger operators in the state), would drop 
from $7.8 million to about $4.4 million. If Virginia's 1984 grant 
of $2.3 million was reduced by 73 percent, it would drop to about 
$613,000. With a 30-percent decrease, Kentucky's grant of $6.8 
million would be reduced to about $4.8 million. And West 
Virginia's grant of $3.4 million, if cut by three-quarters, would 
be about $857,000. Thus, even with small operator assistance of 
$10.6 million, OSM could save more than $9.7 million in these four 
states alone. 
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STATES MAY NEED TIME TO 
REPLACE GRANT FUNDS- 

State regulatory officials in six of the eight states that we 
talked to believed that with sufficient time, their states would 
be able to substitute other sources of funds--for example permit 
fees-- for federal administration and enforcement grants. Agency 
heads in the other two states, on the other hand, were alarmed at 
the prospect of having the grants terminated. They said that 
without such a major incentive, they would recommend giving up 
their state programs. If this were to happen, OSM would assume 
responsibility for regulating coal operators in those states. 

In any event, if the grants are terminated, state officials 
told us that states will need time to secure other sources of 
funds. Permit fees, as noted earlier, are set by state law or 
regulation. If a state decides to finance its program through an 
increase in permit fees, new legislation or regulations might be 
required. If a state chooses to finance its program through 
general revenues, in whole or in part, it may need some time to 
enact the necessary spending authority and appropriations. All 
the states, however, have most of the necessary administrative 
mechanisms in place, since they are already estimating their 
regulatory costs in order to receive their grants, and they are 
assessing and collecting permit fees. In some cases, states may 
need time to develop more refined systems to track actual permit 
costs. 

The amount of time a state may need depends, to some extent, 
on its current policy on permit fees. One official, for example, 
told us that in his state, the permit fee would most likely not be 
raised and some other source of revenue would have to be found, 
because the state legislature felt strongly about keeping permit 
fees low. If the size of fees is politically controversial, then 
a state might require more time before agreement can be reached on 
a substitute for grant funds. Moreover, in some states, legisla- 
tures convene infrequently--biannually, in some cases--and 
legislative sessions are short. For these reasons, according to a 
couple of officials, it could take 5, or as many as 10, years to 
make a transition to a state-supported regulatory program. 

CONCLUSIONS AND RECOMMENDATIONS 

In our view, coal operators who benefit from permit-related 
activities should bear their costs, rather than federal taxpayers. 
Even though the Surface Mining Act authorizes the states to 
recover their regulatory costs from mine operators, they have no 
reason to do so as long as the federal government supports these 
activities with administration and enforcement grants. If OSM 
were to eliminate these grants, the states that choose to retain 
their own programs could continue to finance them, and the federal 
government could save the $37 million it now spends for these pur- 
poses. With continued grants for small operator assistance, sav- 
ings would still be substantial. All of the states that now 
receive these grants have some experience in recovering the costs 
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of regulation through user fees, and at least one of them has 
established a system for recovering the costs of reviewing mining 
and other industrial projects through fees roughly similar to 
those that might be charged to operators for coal mining 
regulation. 

Some states, on the other hand, may decide to give up their 
programs and turn over coal mining regulation to the federal 
government if their grants are terminated. Since this decision is 
by nature a political one, we have no way to anticipate the like- 
lihood that this will occur; two of the eight state officials we 
talked to mentioned it as a possibility. In comments on the draft 
report, officials of another five states suggested they too might 
give up their programs in the absence of federal grants. (See 
ch. 6.) 

Some level of continued funding may be necessary if OSM 
chooses to help the states pay for the costs of regulating small 
mine operators, for whom permit fees may be onerous. The states 
will also need a reasonable amount of time to secure alternative 
sources of support for their regulatory programs. Nevertheless, 
over the next few years, OSM could begin to realize large savings 
by eliminating or substantially reducing its grants to the states. 

We, therefore, recommend that the Secretary of the Interior 
work with the states on how to phase out grants for administration 
and enforcement of state regulatory programs. At the end of this 
transition period, if the Secretary chooses to continue support 
for small operators on state and private lands, the grants should 
be limited to this purpose. 
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CHAPTER 4 

RECOVERY OF COSTS OF SUPPORT ACTIVITIES WOULD 

REQUIRE A SPECIAL TAX ON COAL MINE OPERATORS 

In fiscal year 1984, OSM and the Interior Department's Office 
of the Solicitor spent about $13.9 million on activities that sup- 
port both federal and state regulatory programs. Because these 
activities are not directly related to any single permit, their 
costs cannot be included in permit fees even though they benefit 
coal operators as a class. OSM and the Solicitor's Office can 
therefore recover their support costs from operators only through 
a special tax. If the Congress wished to enact such a tax, the 
federal government could gain additional revenues to offset these 
support costs. 

COSTS OF SUPPORT ACTIVITIES 

The Surface Mining Act assigns OSM responsibility for over- 
seeing state programs and assisting the states in implementing the 
act. More specifically: 

--OSM monitors and evaluates the 25 approved state programs, 
for which the agency spent $5.6 million in fiscal year 
1984. This sum was for conducting more than 4,500 over- 
sight, follow-up, and citizen-initiated inspections, and 
for evaluating a sample of state permits to check that they 
are issued in accordance with state and federal laws. 

--OSM provides technical and legal assistance, including 
engineering assessments and evaluations of new mining 
practices and techniques. These activities cost $6.9 
million in fiscal year 1984. 

In addition, we calculate that the Interior Solicitor's 
Office, Division of Surface Mining spent about $1.4 million of its 
fiscal year 1984 budget in support of the overall OSM regulatory 
program. This money went toward reviewing state programs for 
conformance with the Surface Mining Act, preparing regulations, 
and advising OSM officials, as well as for trial work. 

SUPPORT COSTS CAN ONLY BE RECOVERED 
THROUGH A SPECIAL TAX 

A series of court decisions in the 1970’s established that 
federal agencies may not recover the costs of such support activ- 
ities through user fees. In one of these cases, the court held 
that a fee may be charged only to specific identifiable recipients 
of a special government benefit. An agency cannot assess all 
members of an industry when all do not share in benefits, merely 
to recoup its costs of regulating that industry. Further, in this 
and subsequent decisions, courts found that an agency may not 
include in its fee expenses incurred beyond those direct and 
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indirect costs in conferring a special benefit on the recipient. 
To do so would be an unlawful attempt to levy a tax rather than 
charge a fee.' 

Thus, since coal operators benefit from support activities as 
a group, the only way Interior can recover its support costs from 
operators is through a tax. This tax would have to be established 
bv the Congress because only it can impose taxes and only taxes 
can be imposed without regard to whether a benefit is conferred on 
the taxpayer. A similar taxing provision is already contained in 
the Surface Mining Act to pay for the costs of reclaiming 
abandoned mine lands. Coal operators are assessed a fee of 35 
cents per ton for coal produced by surface mining, 15 cents per 
ton for underground mining, and 10 cents per ton for lignite (or 
10 percent of the coal's value at the mine and 2 percent of the 
lignite's value at the mine, whichever is lower). These moneys 
are collected and deposited into a special fund by OSM, and 
appropriated by the Congress for reclamation projects, small 
operator assistance, research and technical assistance, and other 
purposes, mostly to do with abandoned mine lands. 

Since a tax to pay for support activities is not authorized 
by the Surface Mining Act, the act would have to be amended. In 
addition an appropriate formula, one based on the ordinary and 
reasonable costs of these activities, would have to be devised for 
calculating the tax to be assessed against operators. The support 
tax revenues would then go into either the general fund of the 
U.S. Treasury or a special fund created specifically for this 
purpose, similar to the Abandoned Mine Reclamation Fund. In 
either case, the Congress would continue to authorize and appro- 
priate funds for support activities. If deposited in a special 
fund, however, the taxes collected are less likely to be used for 
any other purpose. 

MATTERS FOR CONSIDERATION 
BY THE CONGRESS 

Coal mine operators, as a group, beneEit from OSM oversight, 
research, and other activities in support of coal mine regulation. 
But, because OSM's support costs are not attributable to any sin- 
gle permit holder, they cannot be recovered through the permit 
fees established by the act; a special tax would have to be 
enacted. Since OSM now collects a tax from operators to pay for 
reclaiming abandoned mine lands, it already has the administrative 
capability to collect additional taxes. with the authorization of 

------------- 

'National Cable Television Association v. United States, 415 
336 (1974): Federal Power Commission v. New England Power 
Company, 415 U.S. 345 (1974). See also National Cable 
Television Association v. Federal Communications Commission, 
F. 2d 1094 (D.C. Cir. 19761, and Electronic Industries Asso- 
ciation, Consumer Electronics Group v. Federal Communication 
Commission, S54 F. 2d 1109 (D.C. Cir. 1976). 
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a tax to pay for support costs, the Interior Department could off- 
set costs of close to $14 million a year. 

If the Congress believes these support costs should be 
recovered, it may wish to consider enacting a special tax on coal 
operators. The tax would be based on a formula calculated to 
recover the costs incurred by Interior in overseeing state 
programs, providing technical assistance, and for its other 
support activities. 
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CHAPTER 5 

FULL COST RECOVERY WOULD HAVE LITTLE IMPACT 

ON COAL DEMAND AND PRODUCTION 

The recovery of both state and federal regulation costs 
(including OSM support costs) from coal mine operators would add 
about 11.7 cents to the cost of a ton of coal on a nationwide 
average, and would not affect coal demand or production overall. 
If the increase in cost were fully reflected in price, coal would 
still be cheaper than other fuels for electricity generation, its 
predominant use. The principal effect of cost recovery might be 
to shift production slightly from one state to another. Small 
operators also might be hurt by full cost recovery if no steps are 
taken to reduce their permit fees. 

NO SIGNIFICANT IMPACT ON COAL 
DEMAND AND PRODUCTION NATIONWIDE 

Using the states' estimates of their program costs, as sup- 
plied to OSM, and our own estimates of OSM's costs, we calculated 
the regulatory costs in each of the coal-producing states for 
fiscal year 1984. (See app. II for a further description of our 
analysis.) Our estimates did not include OSM's costs for non- 
routine enforcement and support activities, among others, because, 
as with certain other items in OSM's budget, the costs of these 
activities are not readily allocable by state. We therefore 
excluded these costs from our analysis, assuming that they would 
be charged equally across the country and thus have no effect on 
the distribution of coal production. 

In this way, we estimated that cost recovery by the states 
and OSM could increase annual production costs by about $66 mil- 
lion. (See table 6 in app. II.) Assuming that coal production is 
800 million tons (based on actual 1982 production), the cost of a 
ton of coal would increase by 8.2 cents a ton on a nationwide 
average. Recovery of support costs and other expenses in OSM’s 
budget that were not included in our statewide totals could 
increase production costs by another $28 million, and add another 
3.5 cents to the cost of a ton of coal nationally. Thus, full 
cost recovery could increase annual coal production costs by $94 
million in total and add 11.7 cents to the cost of a ton of coal 
on a national average. State by state, cost recovery could add 
from 0.3 cents per ton to 35.3 cents per ton of coal produced, 
excluding costs of certain enforcement and support activities; 
with an average 3.5 cents a ton included for these activities, 
production costs would increase in a range from 3.8 cents to 38.8 
cents. 

To determine the effect of these additional costs on coal 
production and demand, we consulted with staff of the Department 
of Energy's Energy Information Administration (EIA). According 
to HIA's Coal Division staff, increases in this range--that is, up 
to 40 cents a ton-- would not affect coal demand or production 
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overall. They explained that about 80 percent of the coal pro- 
duced in the United States is used for electricity generation. 
Because of coal's considerable price advantage over other fuels, 
costs might have to rise by $5 a ton, they said, before any change 
in demand for coal might occur. In 1984, for example, the price 
of coal per million British thermal units (Btu)--that is, in terms 
of its heating value-- was $1.81 for electricity generation. By 
contrast, natural gas and petroleum products, the other fuels used 
for electricity generation, cost $3.47 and $4.75 per million Btu. 
Moreover, the highest production cost increase of 38.8 cents a ton 
was less than 1 percent of the delivered price of coal per ton to 
consumers in 1984. EIA staff also believed that a price increase 
in the range of 3 to 40 cents a ton would have only a negligible 
effect on the costs of electricity to consumers. 

Finally, EIA staff said that exports of U.S. coal would also 
be unaffected because the price increases are such a small portion 
of the delivered price of coal-- hardly more than 0.5 percent per 
ton in some cases. The price of U.S. steam coal delivered to 
Japan, for instance, was about $60 a ton in 1983. In addition, 
U.S. coal historically has been more expensive than coal from 
other countries--$10 to $20 more a ton--indicating that factors 
such as security of supply are more significant than price compet- 
itiveness. Cost increases of less than 40 cents a ton, therefore, 
would be unlikely to affect exports of U.S. coal. 

MINIMAL EFFECT ON PRODUCTION 
WITHIN STATES 

Although we did not expect any changes in overall demand 
or production, the variation in regulatory costs among states sug- 
gested that there might be changes in production among states due 
to full cost recovery. To assess the extent to which any such 
changes might occur, we used the Department of Energy's (DOE) Coal 
Supply and Transportation Model. The DOE model was developed to 
assess the effect of various government policies on the coal 
industry and to project coal production and distribution when no 
changes in demand are anticipated. The model simulates the 
selection of supply sources and transportation modes and routes 
that can meet regional demands for different types of coal at 
least cost, matching the types of coal consumed in 48 demand 
regions with coal available from 31 supply regions which cor- 

~ respond to states or substate regions. Thirty types of coal are 
included, defined by 5 Btu and 6 sulfur ranges. For our 
simulation, DOE used 1982 costs of coal at the mine and for rail 
and water transportation. 

First developed in 1982, the Coal Supply and Transportation 
Model has been used by EIA for a number of government agencies. 
For the Army Corps of Engineers, DOE analyzed the effects on coal 
production of waterway and port projects under consideration. The 
model was also used to examine the effects of alternative freight 
rate increases being considered by the Interstate Commerce Commis- 
sion. Because the model's input comes from reports filed by each 
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coal mine and major consumer in the United States, it is compre- 
hensive in scope, and its data highly reliable. 

For our analysis, the model used as input the production cost 
increases we calculated for each state (table 6) if OSM and the 
states were to recover fully their regulatory costs from opera- 
tors. The model assumed that operators would pass along their 
costs in the delivered price of coal. In this way, we found that 
by 1990, Pennsylvania, where regulatory costs are estimated to be 
about 16.8 cents (or 20.3 cents with support and other costs 
included) per ton, could lose about 1.5 million tons of production 
to West Virginia, where regulatory costs are 5.8 cents per ton, or 
9.3 cents with support and other costs. No other significant 
changes in production or distribution were projected. (See table 
5.) The loss represents only about 1 percent of Pennsylvania's 
production, however, and a shift of only 0.1 percent of the 
nation's production. 

Although we did not verify its information, the Mining and 
Reclamation Council of America claims that this loss of production 
could mean a loss of 300 coal jobs, other service and supply jobs, 
and millions of dollars in lost salaries, sales, and tax revenues 
in Pennsylvania. If federal aid were to continue to support the 
many small operators in Pennsylvania, however, we believe that any 
secondary impacts would be reduced. In addition, any loss of jobs 
and revenues in Pennsylvania would be accompanied by similar gains 
in West Virginia, which is expected to experience an increase in 
coal production. 

Subsequent to our analysis, Interior conducted its own impact 
analysis and reached similar conclusions. (See app. VI for 
Interior's description of its analysis.) Using a different model, 
which examines U.S. coal production in 100 coal mining regions 
rather than by states, Interior found that the recovery of regula- 
tory costs, as calculated by OSM, would have no effect on coal 
production. Interior found that the increase in costs was not 
large enough to change the relative cost advantage of even a few 
coal supply regions. Using our estimates of costs, which were 
somewhat higher, Interior found small shifts in coal production: 
In the Midwest, one region was expected to lose about 1 million 
tons to another, while in the West, three regions were projected 
to lose a combined total of roughly 800,000 tons to another 
region. 
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Table 5 

Effect of Regulatory Cost Increases 
on Coal Production, 1990 

State 

Coal production, Coal production, 
without cost with cost Tonnage 

recovery recovery differencea 

------------------(million tons)----------------- 

Alabama 41.14 
Alaska 3.61 
Arizona 13.34 
Arkansas .50 
Colorado 30.13 
Illinois 76.86 
Indiana 28.15 
Iowa 1.83 
Kansas ,86 
Kentucky 154.44 
Louisiana 7.50 
Maryland 6.32 
Missouri 3.78 
Montana 52.69 
New Mexico 41.58 
North Dakota 26.53 
Ohio 30.87 
Oklahoma 7.61 
Pennsylvania 107.44 
Tennessee 8.00 
Texas 71.03 
Utah 25.39 
Virginia 42.47 
Washington 4.15 
West Virginia 159.57 
Wyoming 128.94 

40.98 
3.59 

13.34 
50 

30:17 
77.54 
28.19 

1.76 
.a4 

153.60 
7.50 
6.32 
3.85 

52.00 
41.52 
26.53 
31.39 

7.58 
105.96 

7.92 
71.03 
25.18 
42.32 

4.18 
161.07 
129.86 

-0.16 
-.02 

.oo 

.oo 
+.04 
+.68 
+.04 
-.07 
-.02 
-.84 

.oo 

.oo 
+.07 
-.69 
-.06 

.oo 
+.52 
-.03 

-1.48 
-.08 
0.00 
-.21 
-.15 
+.03 

+1.50 
+.92 

aDifferences in tonnage of less than 1 million tons are considered by 
EIA to be statistically insignificant. 

COAL INDUSTRY OFFICIALS SEE MAIN 
IMPACT ON SMALLER OPERATORS - 

While our analysis assumed that regulatory costs would be 
fully passed on to consumers, we recognized that coal companies 
might not always choose to, or be able to, increase their prices. 
To gain their views on full cost recovery, we talked to officials 
of three coal industry associations--the National Coal 
Association, the American Mining Congress, and the Mining and 
Reclamation Council of America-- and eight coal companies. 

. 
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Operating In 16 states, these companies annually produce from 
200,000 to well over 40 million tons of coal and represent a broad 
range of geographic regions, mine sizes, and company sizes. 

Although no one welcomed additional costs, officials of five 
companies agreed that an increase of from 10 to 12 cents a ton 
resulting from regulatory cost recovery would not be significant. 
For one thing, these companies generally had contracts that 
allowed them to pass through any increase in their costs. The 
biggest problem they now face is the depressed state of the coal 
market, although a number of officials said that they expected 
normal profitability to return within roughly 2 years. 

The increase in costs would be a burden primarily to small 
operators, officials said. The numbers of small operators and 
small mines are already decreasing, they claimed, as a result of 
the combined effects of reclamation costs and a depressed market. 
Officials of three of the four smallest companies we interviewed 
said that even a small production cost increase would be signifi- 
cant to them because the companies cannot pass through cost 
increases to their customers. Also, these three companies have 
not operated profitably for 3 years. As we pointed out earlier, 
however, the added effect of cost recovery on small operators 
could be mitigated by some continued level of federal support. 

Officials of the National Coal Association and the Mining and 
Reclamation Council of America were also concerned about the pos- 
sible effects on small operators, noting the many costs already 
imposed on these operators by the Surface Mining Act. They said, 
however, that while the costs of compliance with the Surface 
Mining Act were burdensome, the permit processing, enforcement, 
and related costs are relatively small when compared with the 
costs of required land reclamation. The Mining and Reclamation 
Council added that although relatively small, the permit fee 
nevertheless represented an additional cost that, together with 
the others, would have a significant cumulative effect. 
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CHAPTER 6 

SUMMARY OF AGENCY, STATE, AND INTEREST GROUP 

COMMENTS AND OUR RESPONSE 

In response to our request for comments, 19 states with 
actual or anticipated coal production, an organization repre- 
senting many of these states and others, 3 coal industry 
associations, and 3 environmental and citizen groups offered their 
views on a draft of this report, as did the Department of the 
Interior. While most comments are summarized below, followed by 
our response, others that are more narrow or technical are 
contained in appendix V. The full text of comments we received is 
included as appendix IV. 

Interior had few comments to make on the report, noting that 
it contained some interesting ideas but was concerned that the 
report had not sufficiently considered regional differences in 
regulatory costs. The most controversial of the report's recom- 
mendations was its proposal to eliminate state grants. All the 
states and industry groups were opposed to it, with many objecting 
to recovering regulatory costs from coal operators. Environmental 
and citizen groups, however, generally favored cost recovery. 

INTERIOR COMMENTS 

Interior found the report to contain a number of interesting 
ideas that it planned to examine in the near future. It was con- 
cerned, however, that our conclusions had not adequately consid- 
ered the large variations in the costs of running surface mining 
programs depending on local or regional conditions. Interior said 
that it is important to understand the inter-regional effects of 
cost recovery before proceeding with such policies. Interior also 
suggested that we contact representatives of its Solicitor's 
Office to discuss apparent differences in interpretation of the 
Surface Mining Act and OSM regulations. 

Our response: 

We agree with Interior that regulatory program costs can vary 
by region or locality. It was for this reason that our draft 
report examined the impacts of cost recovery on a state-by-state 
basis. We have added a table to appendix II that makes our 
methodology clearer. The table lists the costs of running each 
state program and the program costs per ton of coal produced in 
each state. These latter costs, which were adjusted in a few 
cases, were used as input to the DOE model. As noted in 
chapter 5, the range of costs, including enforcement, is broad, 
going from 3.8 cents a ton in Arizona to 38.8 cents a ton in 
Tennessee. 

As also explained in chapter 5, subsequent to its comments on 
this report, Interior conducted its own analysis of the effects of 
cost recovery on coal production, using both OSM and our estimates 
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of regulatory costs. Its analysis, described in appendix VI, con- 
sidered effects on production within smaller geographical areas-- 
coal mining regions rather than states. Nevertheless, its find- 
ings did not differ markedly from ours. Using OSM estimates of 
regulatory costs per ton of coal, the Interior analysis found no 
change in production in 1990. With our cost estimates, small 
shifts were predicted, with production moving from one region to 
another in a few cases. 

We met with representatives of Interior's Solicitor's Office, 
and they had no major disagreement with our interpretation of the 
Surface Mining Act, suggesting minor editorial changes that have 
been made to the report where appropriate. They differed with us 
on one point, however. Although the Solicitor's Office agrees 
that the costs of mining plan reviews are recoverable (see p. 12), 
it asserts that the authority for recovering those costs is the 
Independent Offices Appropriations Act (31 U.S.C. 9701), rather 
than the Surface Mining Act. The Solicitor's Office said that 
because a mining plan review is required by the Mineral Leasing 
Act, its costs are not recoverable under Section 507(a) of the 
Surface Mining Act, which authorizes recovery only of those costs 

~ incurred in carrying out certain of the act's provisions. 

We believe that section 507(a) is not so limited. It autho- 
rizes recovery of costs incurred in reviewing permit applications, 
and while the mining plan is required by the Mineral Leasing Act, 
it is nevertheless part of the permit app1ication.l Since a 
permit cannot take effect unless the mining plan portion of the 
application is approved, its review is part of the entire permit 
application review. Regardless of which statute’s authority is 
used to recover the costs, however, the results are the same. 

STATE AND INTEREST GROUP COMMENTS 

All the states and industry groups raised strenuous objec- 
tions to some or all of the report's recommendations. Many objec- 
ted in principle to recovering costs from operators. All of the 
states opposed the elimination of state grants, some suggesting 
that they might give up their programs if this were to happen. 
The size and variability of permit fees was also an issue, with 
commenters expressing concerns about maintaining adequate and 
stable regulatory programs that are supported by fees. Several 
state and industry groups were critical of our analysis of cost 
recovery impacts, questioning the methodology and conclusions. 
Finally, several commenters took issue with a proposal in our 
draft report for a support activities tax. Environmental and 
citizen groups, however, generally support the concept of 
recovering permitting costs. 

--I_- ----- 

'See In Re: Permanent Surface Mining Regulation Litigation, 
No. 79-1144, slip op. at 9,lO (D.D.C. July 6, 1984). 
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Principle of cost recovery 

While environmental and citizen groups generally agreed with 
US? a number of states and industry groups objected strongly to 
our conclusion that OSM should achieve significant cost savings by 
transferring its regulatory costs to coal operators. Some of 
these states and industry groups argued that the public rightfully 
ought to bear these costs, while others asserted that OSM could 
more properly save money by reducing certain unnecessary reporting 
requirements. Commenters were concerned that cost recovery would 
eliminate or diminish program oversight or lead to program abuses 
of the sort that occurred in the past. 

Many of those commenting on the draft report took issue with 
our premise that coal mine operators should be charged many of the 
costs of regulation. They argued that since it is the intent of 
the Surface Mining Act to protect public health and safety and the 
environment, it is the public that benefits from mining regula- 
tion; coal companies should, therefore, not have to bear the 
costs. Because the benefits are to the public, they said, mining 
permit fees are not comparable to other types of user fees, such 
as fees for right-of-way permits. Those registering this objec- 
tion included the Mining and Reclamation Council of America 
(MARC) I the Joint National Coal Association/American Mining 
Congress Committee on Surface Mining Regulations (NCA/AMC), the 
state of Alabama, and six western states responding jointly: 
Wyoming, Utah, Colorado, New Mexico, Montana, and North Dakota. 

The joint response of six western states also criticized the 
report for having applied the principle of cost recovery selec- 
tively, leaving out other activities required or authorized by the 
Surface Mining Act, such as petitioning the Secretary of the 
Interior to declare lands unsuitable for mining. If cost recovery 
were applied to such activities, these states alleged, it could 
have a chilling effect and reduce the effectiveness and run 
contrary to the intent of the law. 

The Interstate Mining Compact Commission (IMCC), which repre- 
sents 17 states, claimed that a significant portion of states' 
regulatory program costs are attributable to unnecessary federal 
requirements imposed on the states, rather than to the mining 
industry. These include costs to meet necessary data collection, 
record-keeping, and report preparation requirements. IMCC recom- 
mended reducing federal funding for activities that duplicate 
state regulatory activities as a more proper means of cutting 
federal government costs. Pennsylvania, Texas, and Missouri made 
similar observations. 

Both MARC and Missouri believed that a full cost recovery 
system would eliminate or diminish congressional oversight of the 
regulatory authority. MARC claimed this would encourage a bur- 
geoning bureaucracy, with neither OSM nor the states under pres- 
sure to process permit applications diligently and without 
administrative excess. Pennsylvania expressed its concern that 
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funding a regulatory program by those being regulated could create 
a real or perceived conflict of interest. 

Several commenters mentioned that prior to the Surface Mining 
Act, state efforts to recover mining regulation costs had ended in 
failure. According to MARC, Kentucky terminated its cost recovery 
program because questions were raised about the state regulatory 
agency granting permits too quickly in order to keep up its opera- 
ting budget. The six western states responding jointly said that 
cost recovery by states had caused the deterioration of some state 
programs, leading to the enactment of the Surface Mining Act. 

According to the state of Oklahoma, all three parties--coal 
operators, the states, as well as the federal government--should 
share in support of surface mining regulation. The state claimed 
that because of OSM’s oversight, Oklahoma incurs extra costs to 
operate its program--for reports, reviews, and meetings with OSM 
staff --that it would not have if it operated a program of similar 
stringency. "If there is a national need and benefit," Oklahoma's 

~ Governor Nigh said, "then also, some of the costs of the program 
~ should be provided from national sources and not placed only on 
~ the coal industry or the state." 

Two environmental and citizen groups, on the other hand--the 
~ Public Lands Institute (PLI) and the Environmental Policy Insti- 
~ tute (EPI) --specifically supported the concept of recovering per- 
I mitting costs from operators through fees. PLI said that the 
~ purpose of the Surface Mining Act was to relieve the general 

public of a burden for which the coal industry, rather than the 
public, was responsible. 

Our response: 

As we point out in chapter 1 and elsewhere in this report, we 
believe that those who benefit from special services and privi- 
leges provided by the federal government--in this case, coal 
operators granted permission to mine--should bear their costs, 
rather than assigning them to federal taxpayers. Section 507(a) 
of the Surface Mining Act allows full recovery of permitting and 
enforcement costs from coal operators, and administration and 
Interior Department policy encourages it. Our proposal would 
simply treat these regulatory costs in the same way other costs of 
complying with the Surface Mining Act are treated, that is, as 
part of the expense of producing coal. 

, 
We agree that the Surface Mining Act's intent is to protect 

the public, but all federal regulation is meant to serve the 
public interest. In a series of decisions, the courts have found 
that public benefit does not argue against the recovery of costs 
from members of regulated industries when the services provided 
are necessary to a company's operation and public benefit is 
incidental. In 1979, for example, in an analogous case, a U.S. 
appeals court found that the Nuclear Regulatory Commission (NRC) 
could fully recover certain of its costs through fees assessed 
against companies applying for licenses to operate nuclear power 
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facilities.2 As here, the companies had argued that the work of 
the NRC benefited the general public alone, since public safety is 
the main consideration in the decision to issue a permit or 
license. The appeals court pointed out, however, that the Supreme 
Court had earlier recognized the authority of the Federal Communi- 
cations Commission (FCC) to assess a license fee even though the 
FCC's main function was to safeguard the public interest. Fur- 
ther, the appeals court found, a license from NRC is an absolute 
prerequisite to operating a nuclear facility and as such, is not a 
benefit in which the public shares. To accept the petitioners' 
argument, the court concluded, would mean that no federal agency 
could assess any fees since all public agencies are constituted in 
the public interest. 

While the six western states responding jointly claim that 
the recovery of costs for other activities under the Surface 
Mining Act might run counter to the intent of the law, our review 
focused only on activities associated with permitting and enforce- 
ment, and in support of state and federal regulatory programs. We 
did not propose recovering all possible costs. 

We recognize, as the IMCC, Texas, Missouri, and Pennsylvania 
have suggested, that OSM could reduce its costs by eliminating 
certain programs or activities. However, in this review, we were 
concerned only with how OSM could recover or eliminate the costs 
of activities that are required by law or regulation. We did not 
evaluate the activities themselves. 

As to the implicit warning against cost recovery by states 
because of poor experiences in the past, we note that these 
experiences preceded the passage of the Surface Mining Act. In 
requiring federal oversight of state programs, the law safeguards 
against the sort of abusive practices that were alleged to have 
occurred before. 

As we see it, the potential for conflict of interest that 
concerns Pennsylvania could occur if the regulators were directly 
accountable to those being regulated. However, cost recovery does 
not, by itself, create such a relationship. Nor does it, as MARC 
and the state of Missouri claim, lead to a loss of program 
accountability and congressional oversight. If OSM were to 
recover its costs through fees and taxes, the revenues would go 
into the Treasury and still have to be appropriated by the Con- 
gress. Thus, the present process of congressional and public 
oversight of both regulators and regulated would continue; states 
could administer their regulatory programs in the same way. 
Regardless of what method they choose, however, in our opinion 
states could take the steps necessary to prevent real or perceived 
conflicts of interest in their surface mining programs. 

2Mississippi Power and Light Company v. United States Nuclear 
Regulatory Commission, 601 F. 2d 223-233 (5th Cir. 1979). 
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Elimination of state grants --- 

Clearly the most controversial of our recommendations was to 
eliminate OSM grants to states. All 19 of the states commenting 
on our draft report raised strong objections. Several claimed 
they could not or would not raise permit fees or appropriate 
additional funds to cover their permitting and enforcement costs 
and might therefore have to give up their programs. Some states 
said that they had assumed primacy with the understanding that 
they would always receive at least 50 percent of their program 
funding from the federal government. Other objections were 
directed specifically at our proposal to eliminate cooperative 
agreement grants, with commenters arguing that this would make 
cooperative agreement states less competitive and would lead these 
states to give up their agreements. 

Six states--Arkansas, Indiana, Alabama, Pennsylvania, Ohio 
and Alaska-- suggested that the loss of OSM funds might lead them 
to relinquish their programs. Ohio claimed that a regulatory pro- 
gram that gives the federal government control over policy while 
giving the states responsibility for program costs would prove 
unworkable. It would also be cheaper, Ohio said, for coal opera- 
tors to work only with OSM since it is funded through existing 
severance taxes. The Congress should therefore be made aware of 
how much it would cost the federal government in the long term to 
take over regulation in most of the states that now have primacy. 
Alaska made a similar point and added that federal regulation 
there would lack the advantage of the state's understanding of the 
unique conditions there. According to Pennsylvania, if states 
gave up their programs and OSM had to rescind their primacy, the 
states could legally challenge OSM's actions by arguing that the 
agency had not provided adequate federal funding as the S'urface 
Mining Act suggests. 

West Virginia, Arkansas, Pennsylvania, Ohio, and Missouri 
each contended that increases in permit fees would impose a sig- 
nificant hardship on operators in their states, causing several 
companies to go out of business, particularly in West Virginia, 
Arkansas, and Pennsylvania. Higher fees might also force some 
companies out of business in the West, according to the six 
western states, such as those that mine low-grade coals or have 
high-cost underground mining operations. Ohio also claimed that 
unemployment would increase among the state's coal miners. 
Virginia was concerned that an increase in production costs of 
11.7 cents a ton would weaken its coal industry's competitiveness 
in both domestic and foreign markets; for the state, the loss of 
federal grants would mean an additional burden of $2.5 million a 
year. 

Alaska and Louisiana, where coal development is in early 
stages, each have only one operator at present; Louisiana said 
that it may permit only two other operations in the next 5 years. 
Both states believe that it would be unreasonable or unfair to 
charge so few operators the total costs of their programs, which 
in Alaska amounts to $500,000 a year at present. Alaska also 
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believes that higher permit fees would impede the development of 
a coal industry in the state, which it hopes will ultimately help 
to offset declining state oil revenues. 

Alaska, Arkansas, Indiana, and Pennsylvania claimed that 
their states sought and obtained primacy with the understanding 
that the federal government would provide at least 50 percent of 
their programs' funding, and all but Alaska added that states had 
been led to believe that support would be ongoing. Pennsylvania 
claimed that it was the Congress' intent to provide continued 
federal funding, since the Surface Mining Act sets no time limit 
on the award of state grants. 

While opposed to the elimination of federal grants, Indiana 
suggested that some consideration be given to the use of the fed- 
eral share of the abandoned mine lands reclamation tax, which 
amounts to 17.5 cents per ton, to continue state program support. 

The three industry groups also objected to the elimination of 
state grants. MARC believes that even if just one state relin- 
quished its program to the federal government, it would obviate a 
basic intent of the Surface Mining Act. It also believes that 
state recovery of costs through permit fees will exaggerate the 
differences in regulatory programs that already affect states' 
competitiveness. 

Despite their general support for our recommendation, EPI and 
PLI had a number of concerns about the consequences of eliminating 
state grants. EPI said that even though states have other reasons 
for retaining primacy, some states may nevertheless choose to turn 
over to OSM the politically sensitive task of increasing costs to 
the coal industry. OSM, according to EPI and PLI, is currently 
poorly equipped to act as primary regulatory authority, as 
evidenced by its inadequate oversight of state programs and its 
poor performance in Tennessee and Oklahoma, where it has taken 
over enforcement of surface mining regulation. PLI believes that 
the federal hand needs to be strengthened, not weakened, because 
if states are totally responsible for supporting their regulatory 
agencies, some will drastically weaken them. The states are 
already struggling with inadequate funds and personnel, PLI said, 
even with federal grants. 

According to the Northern Plains Resource Council (NPRC), our 
recommendation that sufficient time be allowed to phase out state 
grants should include a provision for some continued OSM payment 
for enforcement of existing permits. Such a "grandfather" feature 
might be necessary in states where little or no new mining activ- 
ity is expected in the next few years, NPRC said. 

Like Oklahoma and other states, EPI expressed concern about 
the effect of increased permit fees on small coal operators. It 
suggested that OSM promulgate regulations for both state and fed- 
eral permit fees that establish a lower fee for small operators. 
EPI. added that the regulations should be designed so as to benefit 
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only the truly small operator. Pennsylvania, on the other 
hand, wondered if a different fee Ear small operators was 
discriminatory. 

On this same subject, MARC believed that siqnificant relief 
would not be provided-to small operators under the current 
statutory definition of a small operator as one who produces not 
more than 100,000 tons of coal a year. According to MARC, coal 
operators must generally be producing at least 200,000 tons a year 
to remain solvent. 

Cooperative agreemeEt grants 

Although most comments were directed at the recommendation to 
end state administration and enforcement grants, several com- 
menters raised objections to the termination of cooperative agree- 
ment grants to states. Wyoming, commenting for six western 
states, claimed that states were likely to drop their cooperative 
agreements to avoid double charging of operators on federal 
lands-- that is, charging them for both OSM and state permitting 
costs. According to the NCA/AMC, this double levy would make 
federal coal less competitive and decrease its fair market value. 
It would also deter operators from mining in cooperative agreement 
states, NCA/AMC claimed, a situation that could result in states 
choosing not to enter into cooperative agreements. 

Our response: 

We recognize that some states may prefer to give up their 
programs rather than appropriate additional revenues or charge 
coal operators higher permit fees. Altogether seven states--in 
written comments and interviews during our review--have mentioned 
this as a likelihood. MARC believes that even if just one state 
were to give up its program, the intent of the Surface Mining Act 
--that states have primary authority to regulate mining--would be 
obviated. 

While we agree that this is one of its principal goals, the 
law nevertheless provides for situations in which states do not, 
or choose not to, have regulatory programs that meet the Surface 
Mining Act's standards. As we have said before, were states to 
give up their regulatory authority, surface mining regulation 
would continue under federal auspices. A federal program would 
also be put into place if a state was not adequately supporting 
its program, a concern of PLI's. Whether the OSM program would be 
the same or better, or worse as EPI and Alaska contend, is diffi- 
cult to predict, especially considering the variations in state 
programs. Regarding the possibility, suggested by Pennsylvania, 
that states could challenge federal takeover of their programs by 
arguing that OSM had not met its responsibilities to the states, 
we have no comment on the merits of such an argument. 

While some states may have been led to believe that admin- 
istration and enforcement grants would always be available to 
support at least half their regulatory program costs, the law 
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nevertheless leaves the Secretary of the Interior free to termi- 
nate or reduce the grants to states. For this reason, we disagree 
with Pennsylvania's contention that the Congress intended the 
grants to be perpetually awarded since it set no time limit on 
their award. Regardless of what one might infer about the 
Congress' intent, the law does not compel the Secretary to make 
the awards; it simply authorizes the Secretary to do so if he or 
she chooses. 

Contrary to Ohio's belief, the institution of a federal 
program does not necessarily mean that coal operators will be 
spared an increase in permit fees, since OSM could have a higher 
fee than the state. (The agency's regulatory program is not, as 
Ohio indicated, supported by severance taxes, but by general 
revenues.) In our opinion those states that are concerned about 
increased costs to their operators would have to consider this 
possibility in choosing whether to give up their programs. If OSM 
recovers its costs through permit fees, its assumption of 
regulation from the states should not impose noticeable extra 
costs on the federal government, as Ohio also seems to expect. 

Similarly, those objecting to the elimination of cooperative 
agreement grants contend that states are likely to drop their 
cooperative agreements so that operators will not have to pay a 
double charge. But these operators would not necessarily be pay- 
ing less in fees if they had only one permit with OSM. While it 
is true that operators would have to pay two fees in cooperative 
agreement states, their fees support two different activities: 
review of the permit application for compliance with the state's 
surface mining law and regulations and review of the mining plan 
portion of the application for compliance with the federal Mineral 
Leasing Act. Even if OSM were to act as a single regulatory 
authority, it would have to perform both these activities and 
charge a fee reflecting the costs of both. 

In any event, according to our analysis (see p. 27), charging 
operators for the costs of regulation in cooperative agreement 
states would have no effect on production, contrary to NCA/AMC's 
contention that operators would be discouraged from mining in 
cooperative agreement states. Similarly, the results of our 
analysis do not support NCA/AMC's claims that federal coal would 
become less competitive. Although NCA/AMC asserts that the fair 
market value of federal coal would decline, fair market value is 
independent of the costs of production and would not be affected. 
Despite MARC's concern, we found only one instance in which the 
difference in regulatory costs would affect a state's competitive- 
ness. Interior's analysis also found few changes in the location 
of production. (See p. 28 and pp. 106-109.) 

Virginia's concern that production cost increases would 
weaken the competitiveness of its coal industry in the domestic 
and foreign market is also not borne out by our analysis. We 
found no change in coal production in the state because there was 
no discernable difference in U.S. demand for Virginia coal. And 
as we point out on page 26, we do not anticipate any change in 
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exports resulting from these price increases because these 
increases are such a small portion of the delivered price of 
coal. Our analysis also does not support Ohio's contention that 
unemployment would rise, since we found no significant change in 
mine output in that state. 

Louisiana and Alaska, each with a very small coal industry, 
claim it is unfair to ask one or two operators to support their 
programs at current levels. We disagree. Regardless of how many 
operators there are in a state, each one's permit fee, according 
to the Surface Mining Act, can reflect only that operator's 
permitting and enforcement costs. If, as in Alaska's case, 
program costs (per ton of coal) are high with only one mine, we 
must assume that for various reasons, it is expensive for the 
state to review the permit application and administer and enforce 
that permit. Even if these costs per ton are high, we believe 
that they should be recovered from the operator rather than 
subsidized by federal taxpayers. On the other hand, if a state 
wishes to actively promote its industry, as Alaska has indicated, 
it may choose to support its regulatory program with other 
revenues. 

Regarding Indiana's suggestion that Interior consider con- 
tinuing state program support with the federal share of abandoned 
mine lands reclamation tax revenues, we note that section 401 of 
the act stipulates that the moneys in the fund be spent solely on 
abandoned mine lands reclamation. Therefore, we did not examine 
the merits of using any of these funds in place of the grants. 

We agree with those who believe that increased permit fees 
could present a substantial financial burden for small operators. 
As we pointed out on page 21, some level of continued funding may 
be necessary if OSM chooses to help the states pay for the costs 
of regulating small mine operators. A special fee for small 
operators would indeed be discriminatory, as Pennsylvania sug- 
gested, but as we point out in chapter 3, the Surface Mining Act 
leaves the amount of the permit fee up to the Interior Secretary 
and also supports special treatment of small operators. Since the 
permit fee is not an excise tax, it does not have to be uniform 
throughout the country, as excise taxes are required to be under 
the U.S. Constitution. 

Although MARC is concerned about the statutory limits on 
production of 100,000 tons for small operators, this definition 
applies only to the Small Operator Assistance Program and not to 
permit fees or grants. Any assistance to coal mine operators in 
the form of reduced fees is at the discretion of the Interior 
Secretary, who can provide assistance to whomever he chooses. 

We agree also with the Northern Plains Resource Council that 
some continued OSM funding will be necessary during the period in 
which state grants are phased out, to allow the states a reason- 
able amount of time to secure alternative sources of support. For 
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this reason, our draft report recommended that the Interior Secre- 
tary work with each state on how to phase out the grants. (See 
p. 21.) 

Size and variability of permit fees 

EPI and PLI were concerned that both state and OSM permit 
fees be set at levels high enough to support adequate regulatory 
programs. EPI was concerned that programs might be cut back to 
avoid having to raise fees. PLI believed that current state and 
OSM enforcement efforts were grossly inadequate and that fees 
would have to be two or three times higher than current expenses 
in order to finance an effective program. 

A number of states were concerned about how to maintain 
stable regulatory programs when mining activity drops and states 
are dependent on permit fees for revenues. This was a question 
raised by the states of West Virginia, Wyoming, Utah, Colorado, 
New Mexico, Montana, and North Dakota. West Virginia claimed that 
the cost of permits would have to increase if the number of per- 
mits declined and added that the state cannot operate a regulatory 
program without more accurate projections for budgetary purposes. 
The western states also noted that declining mining activity would 
unfairly place the cost of regulation on fewer operators. 

MARC noted that smaller operators would carry a relatively 
larger cost burden under permit fees since the cost of permit 
review is substantially fixed. Thus, fees for smaller operations 
would be the same as for larger ones, but would represent a larger 
percentage of the smaller firm's revenue base. 

A similar situation faces states with a preponderance of 
small mines, according to Pennsylvania. In that state, mineral 
holdings are distributed among many small, non-contiguous parcels, 
requiring operators there to obtain many permits, in contrast to 
operators in other states with large tracts. Pennsylvania said 
that if permit fees were raised to recover costs, states with few 
mines and high production rates would have an economic advantage 
over states with many small mines, each with low production rates. 

Our response: 

We agree with EPI and PLI that if OSM and the states choose 
to finance their programs entirely through permit fees, they 
should be set high enough to cover the full costs of reviewing, 
administering and enforcing the permits. However, states may 
choose to use other revenues to supplement permit fees, as most 
now do. 

Like West Virginia and the six western states, we too 
believe that maintaining stable regulatory programs is an impor- 
tant consideration. We do not agree, however, that reliance on 
permit fees for program revenues necessarily precludes stability. 
The Surface Mining Act allows the regulatory authority to collect 
the fee over the term of the permit, thus providing the agency 

40 



with revenues for as long as a mine is under permit. This provi- 
sion also allows the agency to anticipate at least some portion of 
future revenues. In any event, regulatory program costs are 
related to the amount of mining activity, so that if the number of 
mines declines, program costs should likewise fall. 

MARC's contention that permit review costs are fixed and do 
not vary by mine size is not supported by our review. We found 
considerable differences in OSM's costs to review permits in the 
East and the West, due in large part to the much larger size of 
mines in the West. Within the East, we also found differences in 
permit review costs that were attributable to mine size. (See 
P* lo-11 and 18.) It may be that within a certain narrow range of 
mine sizes, permit review costs would remain more or less fixed, 
but generally we found mine size to be a major determinant of per- 
mit costs. Since we have recommended that permit fees be based on 
actual costs of reviewing, administering, and enforcing individual 
mine permits (p. 15), we would expect that a small mine operator's 
fee would be less than a large mine operator's fee. 

Likewise, our analysis does not support Pennsylvania's charge 
that increased permit fees would give states with few large mines 
an economic advantage over states with numerous small mines. The 
operator of a large mine may have fewer permit fees to pay, but 
that fee may be larger than the sum of fees paid by the operator 
of several small mines. Even if a state with predominantly larger 
mines did have lower permitting costs overall, the difference in 
cost would not be significant enough to give the state an economic 
advantage, according to our sensitivity analysis, since we found 
virtually no shifts in production across the country as a result 
of production cost increases stemming from regulatory cost 
recovery. 

Analysis of cost recovery impacts 

Methodology and presentation of data 

A number of commenters were critical of our analysis of the 
effects of cost recovery. According to MARC and Washington and 
Oklahoma, the draft report did not include enough of the data 
underlying our conclusions about impacts, and they suggested that 
we include data on program costs in each state. 

MARC and NCA/AMC also criticized the size and composition of 
the samples of state and coal company officials we interviewed 
during our review. They said that seven coal companies could not 
be considered representative of the more than 3,000 companies in 
the United States. NCA/AMC claimed that our samples were biased 
toward the largest coal producers and coal-producing states, where 
any indication of impacts should be recognized as more significant 
than usual. MARC believed that state legislators should also have 
been interviewed since they would play an important part in state 
program budget decisions. The state of Oklahoma suggested survey- 
ing all coal-producing states. 
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The industry groups, along with Washington and the joint 
response from six western states, contended that we had not con- 
sidered several important factors in our analysis, among them the 
regional differences and variations in mining conditions and regu- 
latory costs, and secondary effects, such as lost jobs, salaries, 
and tax revenues. Washington State said that higher fees would 
discourage coal production on federal lands and thus decrease 
royalties to the government. NCA/AMC also claimed that we had not 
accounted for fuel-switching that would result from higher coal 
costs, or for increases in other production costs, such as trans- 
portation, state taxes, and compliance with the Surface Mining 
Act. 

The Northern Plains Resource Council noted that since some 
western states with severance taxes provide for deducting federal 
fees before the tax is calculated, a full cost permit fee might 
lower state revenues rather than recover regulatory costs from 
operators. 

Pass-through of costs -- ----m 

NCA/AMC noted that not all coal companies can pass through 
cost increases to their customers, and that even where such pass- 
through provisions exist, customers might create an "administra- 
tive nightmare" by requiring an audit of the regulatory authority 
as well as the coal producer. MARC said that because spot market 
producers must operate with a small profit margin to remain com- 
petitive, they cannot pass on any regulatory cost increases. MARC 
and Washington State also criticized the analysis for failing to 
consider the effect of transferring costs to electric utilities, 
the main customers; of coal companies. According to MARC, while 
the cost to electricity consumers will go up by millions of dol- 
lars, federal taxpayers are unlikely to see an equivalent reduc- 
tion in their taxes. 

Our response: 

We agree that additional information should be included in 
the report, and we have consequently added to chapter 5 a table 
displaying the results of our impact analysis. In appendix II, we 
included a table enumerating program costs by state, both actual 
costs and those adjusted for input to DOE's model. By displaying 
the broad range and variability of costs by state, this latter 
table should help to make clear that regional differences in costs 
were accounted for in our analysis. 

Based on the results of our analysis, we saw no need to 
examine secondary impacts of cost recovery, a suggestion made by 
some states. Nationally, we found no change in overall coal 
demand or production, and between states, we found only a slight 
change in distribution, with Pennsylvania losing about 1 percent 
of its production to West Virginia. We therefore had no reason to 
expect any major impacts on jobs, revenues, federal royalties, 
etc. We have, however, added to chapter 5 (p. 27) information 
supplied by MARC on possible secondary impacts resulting from the 
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projected production losses in Pennsylvania, although we did not 
evaluate the reliability of the information. 

Contrary to NCA/AMC's assertions, DOE analysts believe that 
fuel switching would not occur with cost increases in the range 
projected (p. 27). Any increase in coal production costs that 
took place recently, such as those associated with meeting the 
requirements of the Surface Mining Act, were accounted for in our 
analysis. As noted on page 26, the DOE model used 1982 costs of 
coal at the mine and transportation costs. 

It may be, as the Northern Plains Resource Council claims, 
that in those states that allow federal fees to be deducted from 
the tax base, severance tax revenues could decrease. However, 
this does not affect either the federal or state government's 
ability to recover its permit-related costs. 

Regarding sample sizes and composition, we agree that our 
sample of coal companies is not representative of the coal 
industry. It was not meant to be, however, and changes made in 
chapter 1 make this clearer. As explained on page 7, we decided 
not to undertake the expense of collecting detailed technical data 
from a representative sample of coal companies, choosing instead, 
to interview coal association and company officials. We would 
have preferred to interview officials of more companies, but the 
Mining and Reclamation Council, in a poll of its membership, could 
find no more that would agree to be interviewed. We disagree with 
NCA/AMC that our sample of coal companies was biased towards large 
producers. As noted on page 29, the companies in our survey 
produce from 200,000 to well over 40 million tons of coal a year. 
Regardless of their size or number, however, all of the companies 
were aware of the plight of small operators. 

With regard to the sample of states, having now received 
comments from other states besides those we included in our 
sample, we continue to believe that these eight states provided a 
reasonable overview of the general concerns and possible problems 
in coal-producing states. Since the purpose of our interviews was 
to assess the technical, rather than political, feasibility of 
cost recovery, we did not feel it necessary to interview state 
legislators. 

As NCA/AMC and MARC point out, and as we had already noted in 
our draft report, some coal producers will not be able to pass 
through to their customers increases in their costs. Some of 
these companies may be able to do so in the future by negotiating 
"pass-through" provisions in their contracts. Other companies 
that are small enough may be eligible for reduced permit fees. 
Although NCA/AMC believes that passing through permit costs could 
lead to "administrative nightmares," we are not aware of any 
situations in which such customers have required an audit of an 
agency charging permit fees. 

MARC and Washington State said that we should have considered 
effects on electricity costs in our review. Although our draft 
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report did not discuss electricity costs, our consultants, as well 
as DOE staff, told us that the projected cost increases discussed 
in our report were too small to have more than a negligible effect 
on electricity costs. This subject is now included in chapter 5, 
page 26. 

Support activities tax 

Our draft report proposed that Interior seek legislation to 
charge operators a tax on production to cover the costs of OSM's 
support activities--research, oversight, and promulgation of regu- 
lations. While they objected to cost recovery generally, several 
commenters raised specific objections to this proposal. MARC and 
NCA/AMC again argued that these activities were meant to benefit 
the public as a whole. MARC said that we had ignored the Surface 
Mining Act, which states OSM-funded research be made available to 
everyone. NCA/AMC objected to a tax to pay for the promulgation 
of regulations, saying that anyone who wished to harass the coal 
industry would simply file a petition for rule changes. The 
groups also said that such a tax would support a bureaucracy that 
would have no reason to be fiscally responsible. 

The six western states responding jointly claimed that a 
uniform national tax on production would not take sufficient 
account of the higher regulatory costs in the West resulting from 
larger mine sizes, frequency of revisions in mining plans, etc. 
These states also implied that OSM's support activities might not 
be of sufficient benefit to industry to justify paying for them. 

EPI also objected strongly to a support tax because of its 
fear that any attempts to amend the Surface Mining Act would 
invite "legislative assaults to other essential regulatory pro- 
visions of the law. . . ." EPI believes that the small amount of 
money that could be recovered is not worth the risk. If, however, 
these costs could be recovered without legislative amendment, EPI 
would support such proposals. PLI, on the other hand, endorsed 
our recommendation for a support tax. 

Our response: -- 

We continue to believe that coal operators are the primary 
beneficiaries of OSM support activities. While it is true that 
others may also derive some benefit from them, these activities 
are only made necessary because of the existence of a coal mining 
industry. However, after weighing the comments and reflecting on 
the proposal further, we decided, because of its government-wide 
implications, to present it as a matter for the Congress to con- 
sider. Enactment of such a tax could be applicable for other 
regulatory agencies and appropriately should be decided by the 
Congress. 

Nevertheless, some of the commenters' concerns appear to be 
without foundation. The coal industry associations and the 
six jointly responding western states are concerned that companies 
would be taxed to support programs that could grow unchecked, with 
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no accountability for quality, purpose, or benefit. However, 
as explained in chapter 4, the tax formula would be based on the 
ordinary and reasonable costs of support activities. Funds for 
support activities would still be appropriated in the usual 
manner, subject to the same scrutiny by the Congress and the 
public. 

We agree with the six jointly responding western states that 
a uniform national tax on production does not consider regional 
differences in regulatory costs, but as we have defined them, 
support activities are those that are not directly related to any 
single permit or mine operation, but are instead in support of 
mining regulation in general. Since the costs of these activities 
are largely independent of where the mines are located, a uniform 
tax based only on production is equitable. 

We acknowledge EPI's concern about proposing amendments to 
the Surface Mining Act, but we have no comment on it. 
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NlN8lY-8lGN’lN CONGRESS 

@NtflRONMWT, ENH$4~of3W RBSOURCES 

COMMITTEE ON Q::MENT OPERATIGNS 
Myw(II )(ouSI wfla aun.olN6. ROOM IMIl-cc 

wA$t6IyoIow D.C. 206 16 

February 10, 1984 

Honorable Charles A. Bowsher 
Comptroller General 
General Accounting Office 
441 G Street, N.W. 
Washington, D.C. 20548 

Dear Mr. Bowsher: 

It has come to my attention that the General Accounting 
Office is completing its work on a review of the implementation 
of s507(a) of the Surface Mining Control and Reclamation Act of 
1977 (SMCRA). That section authorizes recovery of the costs of 
administering and enforcing SMCRA permits from those who receive 
ruch permits. 

This Subcommittee has undertaken an indepth review of the 
implementation of certain provisions of SMCRA, particularly those 
relating to the collection of fees and penalties. Because GAO’s 
1507(a) inquiry corresponds with the overall theme of the Sub- 
committee’s ongoing work, I request that the results of GAO’s 
work be provided to this Subcommittee, and that GAO be available 
to testify at a Subcommittee hearing regarding its findings and 
recommendations in July of this year. 

If you have any questions, please feel free to have your 
office contact Rathryn Scddon of the Subcommittee staff at 225-6427. 
Thank you for your assistance in this matter. 

a* MIKE S NAR 
Chairaan 
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GAO's ANALYSIS OF REGULATORY COST INCREASES 

AND COAL PRODUCTION COSTS 

To determine the effects of full cost recovery on coal pro- 
duction, we calculated permit processing and enforcement costs 
per ton of coal produced in each state and used these as input to 
the DOE model. As shown in table 6, we began with a compilation 
of fiscal year 19 4 costs, both state and federal, in 26 coal- 
producing states; B totals appear in column 4. Data on state 
program costs were obtained from OSM's fiscal year 1984 budget 
request. We derived the costs of OSM programs in each state by 
looking at the number of mines under OSM regulation as of November 
1983 and calculating the costs of processing and enforcing that 
number of permits in a single year. We based our calculations of 
costs on estimates of staff time and contract and travel expenses, 
including overhead, obtained from interviews with OSM staff and 
review of agency records. 

We then divided the total OSM and state costs in each state 
by its coal production in 1982, the latest year for which data 
were available (column 5). The regulatory costs per ton of coal 
appear in column 6. 

After evaluating the derived costs, we made certain adjust- 
ments before entering the data into the model; these are shown in 
column 7. In Alaska, Arkansas, and Louisiana, DOE projects coal 
production in 1990 to expand substantially. For Louisiana, which 
had no coal production in 1982, we used the cost calculated for 
Oklahoma, because the types of coal and mining conditions, as well 
as the amount produced, are expected by DOE to be similar in the 
two states. For the same reasons-- increased production and 
geographical proximity --we used Oklahoma cost data for Arkansas. 
In Alaska, where production is also anticipated to grow signifi- 
cantly, we used data for Tennessee, which had the highest permit- 
ting cost per ton of coal produced. DOE staff agreed that the 
adjusted figures seemed reasonable. 

When combined to give a nationwide total, the costs we 
derived for the states are less than those reflected in OSM's fis- 
cal year 1984 budget request. For this analysis, we came up with 
a total of $65.9 million in state and federal regulatory costs; as 
noted in chapter 1, OSM's budget estimates show a total of $94 
million. The discrepancy comes from our omission of the costs of 
nonroutine enforcement, support, and other activities that could 
not be allocated by state. In some cases, we simply could not 

lGeorgia was omitted because coal output is too low (1,000 tons 
per year) to affect regional or national production, according to 
DOE staff. Mississippi was also omitted because production in 
the state had not yet begun. 
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determine the cost by state for support activities--the costs 
would be borne equally by operators across the country. For these 
costs, which totaled $28 million, we calculated increases sepa- 
rately. Thus, the $65.9 million in regulatory costs would 
increase the cost of a ton of coal by 8.2 cents on average. 
Recovering the costs of support and other activities, which amount 
to $28 million, would add another 3.5 cents to the cost of a ton 
of coal, bringing the total increase to 11.7 cents a ton on aver- 
age nationwide. 
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state 

Alabwu 
Alrrka 
kFlZOnJ 

Arknrm 
Colorado 
IllhOlS 

Indlana 
lOWa 

bn,aa 
Kentucky 
LoulrlmJ 
l48rylUbd 
Mlr5ourl 
Montmd 
New lbxloo 
Horth Oakota 
OhlO 

oklahona 
Penn5ylvanla 
Tsnneww 
Texdl 
Utah 
Virglnla 
WashIngton 
West Vlrglnla 
F/wing 

Total 

Table 6 

State Regulatory Cart8 by Tons of Coal Produced 

(0 (2) (3) (4) (5) 

FV 1984 FV 1984 
stdte 0.94 Coat5 for Other Ton5 

Regulatory Coopfiratlvs ow Total Produood , 
Cortd Agrwmnt Grants Costsb Cost5 19etc 

(ooo) (000) (ooo) o (ooo) 

3,320 
531 

376 
150 

3.300 
1,996 

100 
256 

13,600 

807 
604 
479 
282 
740 

2,775 
801 

13,550 
3,117 

920 
400 

4,540 
1509 

6,055 
ew 

110 

525 

755 
450 
140 

600 

loo 
pJ 

3,m 
1v.11z 

33 

266 

3,320 27,406 12.4 
641 813 70.7 

33 11,100 0.3 
376 210 179.0 
675 10,600 3.6 

3.m 62,383 5.3 
1,996 30,670 6.5 

100 598 16.7 
256 1,410 18.2 

13,866 149.068 9.3 

523 

16 
105 

523 
20 

105 
39 

- 

807 3,638 22.2 
604 5,015 12.0 

1,234 27,727 4.5 
1,255 18.184 6.9 

880 18,052 4.9 
2,791 39,404 7.1 

906 4,052 22.3 
13,550 80,600 16.8 

3,117 8,835 35.3 
920 33,577 2.7 

1,523 15,685 9.7 
4,560 45,500 10.0 

255 4,691 4.8 
6,994 120,000 5.6 
2,000 102,715 1.9 

(6) (7) 

Regulatory 
costs/ton 

(cants) 

Regulatory 
costs used 

In model 
(cents) 

12.4 
35.3d 
-0.3 
22.P 

3.6 
5.3 
6.5 

16.7 
18.2 
9.3 

22.3’ 
22.2 
12.0 
4.5 
6.9 
4.9 
7.1 

22.3 
16.0 
35.3 

2.7 
9.7 

10.0 
4.8 
5.8 
1.9 

aCosts that the et&as ~111 lnaur to regulate state dnd prlvats lands under OS&approved state 
progru. Includes OSM grants that generally oover 50 percent of these costs. All costs we 
adjurted for lnflatlon and converted to 1980 dollars before they were entered Into DOE mdel. 

bOSM regulatory costs for stdte and prlvdte lands In states rlthout approved stats program, federal 
lands In stats6 rlthout oooperatlve agreemntr, Indian lands, and nlnlng plan revlar for federal 
landa In stdtea rlth coopsrativs agraansntr. %a below for addltlonal explanation of how costs 
were dsrlved. 

oProductlon data from 1983 Keystone Coal Industry Manual. 

dAdjustad Alaska’s ooata beoauw 1990 production Is expected to be much hlgher. Substltutnd the 
hlgbrt oost per ton of other coal-producing stdtes. 

sAddju8ted Arkdnsds’ costs because 1990 production 1s expected to bo much hIghor. Used Olrlahw’s 
ooata beow80 of slnllar nlnIng condltlons and coal type. 

fAlthough Louislana ha) a stats program, production had not yet begun In 1982. However, by 1990, DOE 
maums wb8tantlal produatlon, compmable to Oklahoma. Therefore, substltutad O*lahom’s costs. 

%rdnt for dsveloplng state progrn which Washlngton has not adopted. 
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Addltlonal lnformatlon On “Other OSM Costs” (Column 3) -.- - 

Arfzona: Annualfzed actual costs of permlttlng and InspectIon for 
the Black Mesa mine, derived from OSM records at the 
Western, Technlcal Center. 

Kentucky: Annuallred actual costs of permlttlng 17 mines and 
lnspectlng 85 mlnes, based on average cost of $203 for 
an OSM lnspectlon In the East. 

New Mexico: Based on actual permlttIng costs for 5 mines, extra- 
polated to 19 and annuallred; InspectIon costs for 2 
mines (McKinley and NavaJoI based on average of $585 
for OSM lnspectlon In the West. 

Ohlo: Annuallred actual costs of permlttlng for 4 mlnes, and 
lnspectlng the 4 mfnes, based on average $203 for OSH 
lnspectlon In the East, 

Oklahoma: Annuallred actual costs for permlttlng 7 mines, and 
Inspecting the 7 mines, based on average 5203 for OSM 
lnspectlon In the East. 

Utah: Annualized actual costs of permlttlng for 21 mlnes and 
lnspectlng the 21 mtnes, based on average $585 for OSM 
lnspectlon In the West. 

Vlrglnla: Actual cost of permlttlng one mlne, based on mlne Ilfe of 
one year, and lnspectlon, based on average $203 for OSM 
InSPeCtIOn In the East. 

Washlngton: Annualized actual permlttlng costs for mines, extra- 
polated to 3 mines, and lnspectlon costs for 3 mines 
based on average $585 for OSM InspectIon In the West. 

West Vlrglnla: Annualfred actual permlttlng costs for 6 mlnes and 
lnspectlon costs for 6 mines, based on average $203 
for OSM lnspectlon In the East. 

. 

i 
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LIST OF AGENCY STATES AND INTEREST ------------- L------- -------- --a-- 

GROUPS ASKED BY CAD TO COMMENT ON DRAFT REPORT -----.e------~------------~--~~---~----~----~--- 

Response 

!!JE!EY received -------- 

Department of 
The Interlor Ye!3 

states _----- 

Alabama 
Alaska 
Arkansas 
Colorado 
Caorgia 
Illlnols 
Indiana 
Iowa 
Kansas 
Kentucky 
Loulslana 
Naryland 
nlsslsslppi 
Nissourl 
Montana 
New Nexlco 
North Dakota 
Ohlo 
Oklahoma 
Pennsylvanla 
Tennessee 
Texas 
Utah 
Virglnla 
Washlngton 
West Vlrglnia 
WyomInga 
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Yes 
Yes 
Ye3 
No 
No 
Yes 
No 
No 
No 
Yes 
No 
No 
Yes 
Yes 
Yes 
Yes 

Yes 
Yes 
Yes 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
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Interest 

sl.ro”ee --- 

Interstate Mlnlng Compact Commisslonb 

Response 
received -_I------ 

Yes 

Southern States Energy Board No 

Western Interstate Energy Board No 

Amertcan Mining CongressC Yes 

Natlonal Coal Association Yes 

Hlnlng and Rcclamatlon Council of America Yas 

Western Organization of Resource Councils 

Natlonal Wlldllfe Federatlon 

No 

No 

Envlronmental Policy Institute 

Northern Plains Resource Council 

Yes 

Yes 

Public Lands Institute Yes 

Save Our Cumberland Mountalns No 

aCovernor of Wyoming responded to our draft report on behalf of 

Wyoming, Utah, Colorado, New Mexico, Montana, and North Dakota. 

bIntarstate Hlnlng Compact Commlsslon provided comments for the 17 

states It rupresents, lncludlng Illlnols, Kentucky, Naryland, and 
Tennessee. Several other states provlded lndlvldual responses. 

CAMC and NCA provlded a joint response. 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 10240 

Mr. J. Dexter Peach 
Director, Resources, Community 

and Economic Development Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

Thank you for the opportunity to comment on your draft report 
entitled “The Interior Department’s Office of Surface Mining 
Should More Fully Recover or Eliminate Costs of Regulating Coal 
Mining.” The report contains a number of interesting ideas 
which we will examine in more detail in the near future. 
However, the report’s assessment of the overall economic impact 
of full cost recovery and certain references to the legal 
interpretation of the Surface Mining Control and Reclamation 
Act of 1977 (SMCRA) concern us. 

The report looks at a wide number of opportunities to recover 
the costs of operating the surface mining program and suggests 
several means of substantially increasing receipts. However, 
the report’s conclusions do not adequately consider the local 
and regional differences which can significantly affect the 
costs of running surface mining programs. Our experience 
suggests that in some locations there could be large 
differences, especially among different sizes of operators and 
operations. It is important to understand the inter-regional 
effects that full cost recovery could have before proceeding 
with such policies. 

There appear to be differences in your staff’s interpretation 
and our legal staff’s interpretation of SMCRA and Office of 
Surface Mining’s (OSM) regulations. We would like to suggest 
that your staff contact Chris Cannon, Associate Solicitor for 
Surface Mining (343-4671) to discuss this in more detail. 
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APPENDIX IV 

As the report notes, we are planning to propose regulations on 
permit fees. We have not yet made any final decision on the 
content of these proposed regulations. OSM needs to explore 
further the overall impacts of cost recovery on the industry 
and the States as well as the overall economic ramifications on 
inter-regional production of coal. 

We appreciate having your views in this important area and 
would be pleased to meet with your staff to discuss your draft 
report. 

Secretary for 
inerals Management 
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GEORGE C WALLACE 
CiOVERNOR 

STATE OF ALABAMA 
GOVCRNOR’~ OCCICC 

MONTGOMERY 36 130 

Novrmber 21, 1984 

Mr.J.DexterPeach Mr.J.DexterPeach 
Director Director 
United States General Accounting Office United States General Accounting Office 
Washington, D.C. 20548 Washington, D.C. 20548 

Dear Mr. Peach: 

I appreciate the opportunity to review the GeneralAccountingOf- 
fice's Draft Report under date of November 5, 1984. 

As you are well aware, Alabama is one of the menty-five states 
which currently has primacy under Public Law 95-87. Although it is 
impractical to fully cammt and/or debate the issues of this r rt in 
detail, it would seem significant that Alabama's pen& fee of $ 500 plus ?Y 
$25 per acre is Fn fact the highest charges enunerated in GAO's findings. 
Speci.fically, I question the reasoning propounded by GAO for a "user" tax 
to accaaplish total cost-recovery. Aprimarypmposeof theActwas to 
“establish a nationwide program to protect society and the emviromwnt 
fran the adverse affects of surface coal mining operations"; and it is 
ludicrous to suggestthatcoalmine operators rather thatthepublic 
and/or mvirmnent are beneficiaries of the Act. 

Thraq& the 1984-85 fiscal year, OUT Regulatory Authority (Alabama 
Surface Mining Carmissim) has managed to be self-sustaining with the 
help of the OSM grant. We are concernedhowver thatfinancialprojec- 
tions indicate a substantial short fall beginning 1985-86 for the state's 
portion of cost at the fifty percent level. To date, the industry bas 
willingly cooperated through current permit and acreage fees: however, 
there is every indication that they will adamently resist further in- 
creases sufficient to fully cover the deficit as they feel that the 
public should appropriatelybearmchof the cost. This is without 
consideration of GAO's recammdation to discontinue the current fifty 
percent funding through the Office of Surface Mining. 

I mofthe consideredopinion thatthereisnowayto expectfund- 
ing through the state's General Fund on a sustainable baais and therefore 
it would appear necessary that if these funds were deleted the state of 
Alabama would be carpelled to relinquish this functim to the Office of 
SurfaceMining. 

With kindpersonalregards, I am 

Sincerely yours, 

& uwu 
George 9 . Wallace 
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rnILL SHErrlCLo 
OCIVERNOR 

STATE OF ALASKA 
OFFICE OF THE GOVEANOP 

JUREAU 

December 13, 1984 

Mr. Charles A. Bowsher 
Office of the Comptroller General 
General Accounting Office Building 
441 G Street, N.W. 
Washington, D.C. 20548 

Dear Mr. Bowsher: 

I am writing in regard to a draft General Accounting Office 
(GAO) report, which suggests that the Office of Surface 

Mining (OSM) recover its direct regulatory costs from coal 
operators, and that grants to states be phased out or 
substantially reduced. 

Methods which OSM may choose to utilize in recovering its 
own direct costs would have little effect on the State of 
Alaska. However, I am gravely concerned by the proposal to 
phase out grants to states: it is this proposal I wish to 
address. 

The GAO report suggests that states replace funding currently 
obtained through federal grants with other sources of state 
revenue or through increased permit fees. My staff and I 
have reviewed these proposals and found them to be unworkable 
in Alaska. 

The Alaska Legislature enacted a law authorizing state 
takeover of the funding for its implementation with the 
understanding that the federal government would provide a 
major proportion of the funding. Fifty percent of the 
program's funding has to date been obtained through the 
federal share of our OSM matching grant. If grant assis- 
tance were terminated, substantial increases in appropri- 
ations would be necessary to support the program. Any such 
increases would need to be carefully considered, in light of 
the goals and priorities of my administration. Faced with 
the choice, there is a strong possibility that we would opt 
to return to the federal 
administering what is 3 

overnment the responsibility for 
fun amentally a federal regulatory 

program. 

GAO's second suggestion, that states replace current federal 
funding through increased permit fees, is equally unworkable 
in Alaska. The Alaska Surface Mining Program has a current 
annual operating budget of approximately $500,000. With one 
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Mr. Charles A. Bowsher -2- December 13, 1984 

operating mine in the state, requiring this sole operator to 
provide a major proportion of this funding would be an 
unreasonable burden. It should be noted that Alaska already 
imposes fees of up to $20,000 for a surface mining permit, 
which is substantially higher than fees charged by most 
other states cited in the GAO report. Further increases in 
fees could impede the development of Alaska's infant coal 
industry, an industry which it is hoped will eventually help 
offset declining state oil revenues. 

Although Alaska's Surface Mining Program has been in effect 
for scarcely more than eighteen months, we are proud of the 
progress we have made to date in implementing the program, 
and take our regulatory responsibilities very seriously. 
For the reasons I have described, loss of federal matching 
funds would probably result in Alaska's relinquishing its 
program. Loss of our program would represent a serious 
setback to environmental regulation in Alaska, and to the 
state's coal industry, Conditions in Alaska are, in many 
respects, different from those encountered in other states, 
as was recognized by Congress in Section 708 of P.L. 95-87. 
Federal regulation of Alaskan coal mining would lack the 
advantage of the state's firsthand understanding of these 
unique conditions. 

I am aware that you have recently received a letter from 
Governor Herschler of Wyoming, also expressing concern over 
the proposals contained in the draft GAO report. Although 
my name was not on that letter, I would like to express my 
concurrence with the points raised by Governor Herschler at 
this time. It is my sincere hope that the GAO will consider 
the concerns raised by Alaska and the other western states 
before the proposals are finalized. It is imperative that 
the full negative impacts of the suggested funding reduc- 
tions be considered, including the cost of federal implemen- 
tation of a surface mining program in Alaska. 

Sincerely, I 

GYM Bill Sheffield 
Governor 

cc: The Honorable William Clark 
Secretary of the Interior 

The Honorable John Ward 
Director, Office of Surface Mining 
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STATEOFARKANSAS 
OFFICEOFTHEGOVERNOR 

Stare Capitol 
Little Rock 72201 

November 30, 1984 

Mr. J. Dexter Peach, Director 
United States General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Peach: 

Thank you far a copy of the draft of a proposed report entitled 
"The Interior Department's Office of Surface Mining Should More Fully 
Recover Or Eliminate Costs of Regulating Coal Mining" for our review 
and comment. 

A careful review of the draft report reveals some very disturbing 
proposals and conclusions that would drastically affect the coal 
mining industry in Arkansas. There are many recommendations in the 
draft report which could pose problems to the states, but several 
of them cause me grave concern. The report indicates that the Office 
of Surface Mining (OSM) should consider levying additional federal 
fees or taxes on the coal mining industry, reduce or discontinue 
federal assistance to state regulatory, programs, and the states should 
increase permit fees to recover the full cost of operating its mining 
program. 

Any one or all of the above recommendations, if implemented by OSM, 
would be tantamount to shutting down coal production in Arkansas. 
Although Arkansas is not considered a major coal producer, I consider 
the coal industry an important segment of our economy which provides 
jobs and opportunities for many small business enterprises. The 
coal mining industry in Arkansas, as in other midwestern states, 
is comprised of extremely small operations which simply cannot bear 
additional federal fees or taxes. 

I was instrumental in Arkansas seeking and obtaining primacy pursuant 
to the Federal Surface Mining Control and Reclamation Act of 1977 
(Public Law 95-871 because I believe we should regulate our coal 
industry. When primacy was being sought, we were led to believe 
there would always be at least 50% federal assistance to administer 
and enforce this federal law. Furthermore, P.L. 95-87 provides that 
OSM will support a State Regulatory Program up to 50% of the cost. 
I believe it is very important for Arkansas to have primacy in regu- 
lating its mining industry as provided for in P.L. 95-87, and I will 
do everything possible to maintain this status. 

Bill Clinton 
Governor 
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Mr. Peach, Director 
Page two 

It is unlikely that the Arkansas General Assembly would appropriate 
the necessary funds to operate the mining program in the absence 
of federal assistance, And, as aforementioned, the mining industry 
simply could not bear the cost of permit fees sufficient to generate 
ample revenue for Arkansas to operate a coal regulatory program to 
the standards required by law without federal assistance. Therefore, 
the impact of receiving any amount less than 50% federal assistance 
would greatly affect Arkansas' Regulatory Program, and would probably 
result in the state reluctantly giving up primacy. 

It is for these reasons that I strongly urge you to consider the 
detrimental effect your proposals would have on Arkansas' primacy 
and the mining industry in our state if the final report is issued 
in its present form. 

I would appreciate your keeping me apprised of any changes to the 
draft report. 

Sincerely, 

Governor 
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November 21, 1984 

Mr. J. Dexter Peach, Director 
Resources, Community, and Economic 

Development Division 
United States General Accounting Offices 
Washington, D.C. 20548 

Dear Mr. Peach: 

Reference is made to the proposed report entitled "The Interior Department's 
Office of Surface Mining Should Fully Recover or Eliminate Costs of Regulating 
Coal Mining", which was sent to us for review. 

From the beyinning, when state governmentswere encouraged to take the lead in 
regulatiny the coal industry, the states were led to believe that the federal 
government would assist by supplementing the necessary increased state budgets 
at a rate of 50 percent each year after the second year of a state program. 

When Indiana made the decision to take primacy of this program, we anticipated 
a continued 50 percent level of assistance. The reality of the financial 
situation is that program expenditures are presently higher than expected and 
we may need to adjust our existing fees in the future even with 50 percent 
support. In Indiana, our share of the enforcement costs are currently 
obtained from fees that come from the coal industry. 

It is our desire that the federal government financial support for the 
enforcement program not be reduced or eliminated. There is currently a 35 
cents per ton severance tax used for Abandoned Mine Lands Program. Half of 
that tax is returned to the states and half is retained by the federal 
government for other disbursement, mainly relating to Abandoned Mine Land 
Programs. We would suggest that consideration be given to investigating the 
possibility of the Office of Surface Mining using the 17.5 cents per ton for 
enforcement program support. 

If in fact no federal grants are available to support Indiana's enforcement 
program under Title IV of Public Law 95-87, this state must seriously 
reconsider its participation in continuing this program. 

We appreciate this opportunity for comment and strongly urye that federal 
grant assistance under this program not be curtailed. 

ROBEKT D. ORR 
Governor 

RDO:jm 
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EDWIN W. EDWARDS 
OOVPRNOR 

8. JIU PORTER 
SECIIETARY 

DEPARTMENTOFNATURALRESOURCES 
OFFICE OF CONSERVATION 

December ~7, 1984 

HERBERT W. THOMPSON 
ASSBTANT SECRETARY 

AND 
COYYDBglONER 

Mr. Ned Smith 
U.S. General Accounting Office 
RCED 
Room 4905 
441 G Street, NW 
Washington, D.C. 20458 

Re: Draft Report: "The Interior Department's 
Office of Surface Mining Should More Fully 
Recover or Eliminate Costs of Regulatory 
Coal Mining" 

Dear Mr. Smith: 

Thank you for providing the Louisiana Office of Conservation (State Regu- 
latory Authority) an opportunity to comment on the subject GAO Report. 

Louisiana currently has only one permitted lignite surface mining operation. 
Within the next five years, this State may permit only two additional operations. 
Passing regulatory costs to three (potential) operators would be unreasonable. 

Louisiana feels that surface coal mining regulation can best be accomplished 
by each State. 

Louisiana feels that it was the intent of the SMCRA to fund each approved 
State Program at 502, and that any withdrawal/reduction of A&E grant fun&s will 
seriously jeopardize the current approved regulatory program in this State. 

Yours very truly, 

HERBERT W. THOMPSON, COMMISSIONER 
Office of Conservation 

Y Injection & Mining Division 

HWT:JHW:mk 

NATURAL RESOURCES BUILDING . P.0. BOX 44(?7S . BATON ROUGE, LOUISIANA 70804 . 504/342-5540 
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November 20, 1984 

Mr. J. Dexter Peach, Director 
Resources, Community 6 Economic 

Development Division 
U.S. Government Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

I have reviewed the proposed report entitled The Interior Depart- 
ment’s Office of Surface Mining Should More Fully Recover or 
Eliminate Costs of Regulating Coal Yining and would like to make 
some comments and observations. 

It was clearly the intent of Congress to support the state 
regulatory programs through a federal grant process as outlined 
and authorized in Section 705 of the Surface Mining Control and 
Reclamation Act of 1977. Eliminating this grant process seems 
to circumvent an option of the federal law which to date has 
enabled Missouri to build a strong regulatory program. 

The present Office of Surface Mining oversight role in Missouri 
provides what I perceive in several instances as an unnecessary 
duplication of tasks already performed by the Land Reclamation 
Commission staff. Such duplication is in itself a waste of 
money and would even be less desirable if this burden was borne 
exclusively by the Missouri coal industry. 

If a direct fee structure was implemented to recoup federal 
expenditures (thus eliminating the need of general funds) it 
would likely follow that there would be less congressional over- 
sight of the federal agency’s performance, thus, reducing or 
eliminating an important step in our system of check and balances. 

Since 1972 the Missouri coal industry has supported the Land 
Reclamation Cormnission budget through permit fees and have been 
willing to carry their fair share of this financial burden. If 
this burden is drastically increased, it would be likely that 
several of Missouri’s operators would be forced out of the coal 
business. This would be a highly undesirable situation. 

Chrlstophar S. Bond 
Governor 
Fred A Lafser 
Director 
Ron Kucera 
Deputy Director 

IAND RECLAMATION COMMISSION MEMBERS 
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Mr. J. Dexter Peach 
Page 2 
November 20, 1984 

I appreciate your consideration of my comments, and if you have 
additional questions or need additional information, please con- 
tact Mr. John A. Young, Staff Director, Missouri Land Reclamation 
Commission, P. 0. Box 1368, Jefferson City, Missouri 65102, or 
by telephone at (314) 751-4041. 

Sincerely, 

LAND RECLAMATION COMMISSION 

LMS/mjb 

cc: Mr. Fred A. Lafser, Director, Dept. of Natural Resources 
Mr. Alden Shields, Assistant for Government Operations, 

Governor's Office 



APPENDIX IV APPENDIX IV 

TONEY ANAVA 

STATE OF NEW MEXICO 
OFFICE OF THE GOVERNOR 

SANTA FE 
87503 

November 20, 1984 RN 1010 

Mr. J. Dexter Peach 
Director 
U. S. General Accounting Office 
Re3ource3, Community and Economic 

Development Division 
Washington, D.C. 20548 

Dear Mr. Peach: 

Thank you for the opportunity to comment upon the General Accounting 
Office's proposed report entitled Y'he Interior Department's Office 
of Surface Mining Should More Fully Recover or Eliminate Costs of 
Regulating Coal Mining." The State of New Mexico recently joined 
Wyoming and the other Western coal-producing states in commenting 
upon the draft report. By this letter I would renew the previous 
comments offered in Governor Herschler's letter and offer some 
additional comnents which are specific to New Mexico's program. 

My major concern is that the program to regulate surface coal mining 
in New Mexico would be weakened by finding constraints. The Surface 
Mining Control and Reclamation Act of 1977 (SMCRA) recognizes that 
there will be difference3 in regulatory program3 which are made ne- 
cessary by diverse geology, climate and land status. It necessar- 
ily follows that regulatory program3 will vary in their costs. Im- 
posing full cost recovery through a uniform funding mechanism is not 
feasible. The danger in this proposal is that the requirement of 
SMCRA will be sacrificed to attain full cost recovery. 

Land ownership problems in states like New Mexico will pose problem3 
which the draft report has not addressed. I"ne federal government, 
Indian tribes, state and private interests are all likely to own por- 
tions of coal mines in New Mexico. The problem is further exacer- 
bated by the split of fee title into various mineral and surface 
estates. This complex ownership pattern is translated into a cor- 
respondingly complex regulatory framework. The federal government, 
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Indian tribes and the state may all have legitimate regulatory inter- 
ests in the totality of several mines in the state. The draft does 
not address the issue of mines having several regulatory masters, 
each requiring funding. 

Finally, it should be pointed out that the scope of the regulatory 
programs throughout the country is not uniform. For instance, many 
states do not monitor exploration on federal lands in the manner 
New Mexico does. On the other hand, New Mexico has not expended the 
effort that many states have on the small operator assistance pro- 
gram. Finding a funding mechanism which will meet the funding require- 
ments of the different regulatory programs will be extremely difficult. 

Again, thank you for the oportunity to comment on GAO’s draft report. 
I would urge that both this letter and Governor Herschler’s letter 
on behalf of the Western coal-producing states be carefully consider- 
ed and that the draft report be revised to reflect the significant 
problems with attempting to fully recover the cost of regulatory pro- 
grams. 

* 

Governor 
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RICHARCJ F CELESTE 
GOVERNOR 

STATE 0F 0~10 

OFFICE OF THE GOVERNOR 
COLUMBUS 43215 

January 16, 1985 

Mr. Ned Smith 
U. S. General Accounting Office 
Resources, Community, and Economic 

Development Division 
Washington, D. C. 20548 

Dear Mr. Smith: 

Thank you for the opportunity to review and comment on the 
GAO draft report on full-cost recovery for the Office of Surface 
Mining. 

I take issue with none of the cost recovery estimates 
developed in the draft report. I do take issue with the key 
assumption underlying much of the analysis, however, which is that 
OSM has the option of achieving full-cost recovery by shifting 
most if not all of the cost of state regulatory programs to the 
states themselves. In 1977, when Congress recognized that surface 
mining control and reclamation was a problem of national 
significance requiring national solutions, we passed from an era 
of individual state programs, where policies concerning 
enforcement levels and effort were decided at the state level, to 
a national program setting out national goals and severely 
limiting the states' ability to develop regulatory policy. To 
adopt a cost-recovery plan now that would require states to absorb 
most if not all of the regulatory costs in order to retain primacy 
would effectively nullify the existing federal-state partnership 
and would seriously undermine our shared goal of preserving the 
land and protecting the public interest. Although the draft 
report indicates that most states probably would not relinquish 
primacy under these circumstances, I suspect that, with time, many 
states would choose to return primacy to the federal government. 

A look at the effect of OSM's full-cost recovery on Ohio's 
program illustrates the problem such a policy would create. In 
1977 when the Surface Mining Control and Reclamation Act was 
enacted, Ohio already had a small but viable surface mining 
program in place. With a staff of 30 and a total annual budget 
of approximately $710,000, the program provided only minimal 
inspection and enforcement. With the stimulus provided by the 
enactment of the Surface Mining Control and Reclamation Act of 
1977, Ohio's program grew and quadrupled in size and became far 
more sophisticated. Last year, with 133 employees and a total 
coal regulatory budget of $4.7 million, Ohio's surface mining 
regulatory program provided the level of inspection and 
enforcement essential for effective regulation. 
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Mr. Ned Smith 
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The current level of enforcement must be maintained and 
improved upon if Ohio is to retain primacy and provide effective 
regulation. A 50% reduction in funding resulting from the cut-off 
of the federal regulatory grant would make this level of 
enforcement virtually impossible to maintain. Doubling the fees 
and severance taxes paid by Ohio coal operators who are already 
battling the economic setbacks affecting the entire coal industry 
would probably drive many of them out of business altogether and 
would certainly produce an even higher level of unemployment among 
Ohio’s coal miners. The economics of regulation would also shift. 
It would be cheaper for Ohio coal operators to work only with OSM, 
which is already funded through existing severance taxes, than to 
support the cost of a fully state-funded program as well. In this 
way, OSM’s achievement of full-cost recovery might easily result 
in its assumption of the full financial burden of regulating strip 
mining in Ohio. 

I strongly recommend that the General Accounting Office, in 
preparing its final report to the Congress, take into account the 
clear implications of full-cost recovery for the longer term. 
Regardless of the preliminary indications that some states might 
have given concerning a continuation of their programs solely with 
state revenues, a regulatory program that gives the federal 
government control over policy while giving the state 
responsibility for program costs would be unworkable. Before it 
adopts the kinds of changes discussed in your draft report, 
Congress should be made aware of how much it would have to pay to 
take over surface mine regulation in most of the states currently 
having primacy. 

Please keep me informed of any further developments in the 
GAO report. If Ohio can provide any assistance as the report 
develops, please do not hesitate to contact my office. 

Richard F. Celeste 
Governor 

RFC/Sz 

cc: Joe Sommer, Chief of Staff, Governor’s Off ice 
Ray Sawyer, Legal Counsel, Governor’s Off ice 
Sara Sibley, Director, Governor’s Washington Office 
Kyle Zimmer, Governor's Washington Office 
Myrl Shoemaker, Director, ODNR 
William Denihan, Assistant Director, ODNR 
Sally Van Meter, Deputy Director, ODNR 
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GEORGE NIGH 
C;OVFHNC~A 

STATE OF OKLAHOMA 
OFFICE OF THE GOVERNOR 

OKLAHOMA CITY 

December 26, 1984 

Mr. J. Dexter Peach 
Director 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

I appreciate the opportunity to review your draft report which 
explores the issues surrounding the proposal that the Interior 
Department's Office of Surface Mining should more fully recover or 
eliminate the costs of regulating coal mining. The central thesis 
of recovering, through permit application fees, the cost of reviewing 
surface coal mining permit applications and carrying out inspections 
to insure conformance has been widely debated since the inception 
of the federal surface mining program. 

We in Oklahoma believe that the coal mining industry should pay a 
fair share of the costs of operating a regulatory program. We also 
believe that the costs of the programs be borne by other benefactors, 
the states and the federal government. I believe that the public 
benefits beyond the protection afforded by the regulatory program 
and that costs of the program should be covered in part from general 
revenues. As importantly, I believe that the federal government 
must continue to carry some of the financial burden of the state's 
regulatory program. OSM's program places a significant burden on 
the state as well as the coal industry: a burden that results in 
regulatory program costs that are in excess of costs that would be 
incurred if the state were to operate a regulatory program of similar 
stringency. 

The costs, to the state, of doing business with the Office of Surface 
Mining are substantial. Call it oversight, justify it on the grounds 
of a nationwide standard: it amounts to a significant amount of over- 
head for the operating agency. Overhead in the form of reports, 
reviews, conversations, and meetings upon meetings with headquarters, 
field, and technical center officials and staff. An overhead that 
exists solely for the fact that the federal program exists. If there 
is a national need and benefit, then also, some of the costs of the 
program should be provided from national sources and not placed only 
on the coal industry or the state. 
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The Oklahoma Mining regulatory programs are supported by the coal 
industry, through permit fees and a coal tax of $.05/tan; by general 
revenues to the Department of Mines: and through federal grants, 
including the Office of Surface Mining A&E grants. We have attempted 
to balance the costs of the regulatory program among the three revenue 
sources and could object to the federal government withdrawing its 
financial support on the grounds that industry alone should finance 
the regulatory program. 

This view is not inconsistent with your findings that the OSM should 
structure its permit fees to recover a greater percentage of the 
cost of federal permitting on federal lands. 

Of equal importance is the recognized need to protect small operators 
from disproportionate costs of permitting within the context of scale 
and size of the operations, income potential, and the impact of the 
operations on the environment. 

I believe that the report could be technically improved by providing 
additional detail on the economic analysis undertaken which demon- 
strated little significant impact on the industry by increased fees, 
details on the states interviewed, and by expanding the survey to 
include all coal producing states. 

Please keep my office informed as you continue your studies. You 
may contact Ms. Gayle Townley, Deputy Chief Mine Inspector, Oklahoma 
Division of Mines, 4040 North Lincoln, Oklahoma City, Oklahoma 73105. 
Telephone 405-521-3859, should you need additional information on 
the Oklahoma re ulatory program. 

P 

cc: Gayle Townley 
Deputy Chief Mine Inspector 
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COMMONWEALTHOFPENNSYLVANIA 
DEPARTMENTOFENVIRONMENTALRESOURCES 

P.O. Box 2063 
Harrisburg, PA 17120 

Oj;lke oj the Deputy .%cwrar~ 
Environmental Protection 

787-2814 

Mr. 3. Dexter Peach, Director 
Resources, Community, and Economic 

Development Division 
U.S. General Accounting Office 
Washington, DC 20548 

Dear Mr. Peach: 

Governor Thornburgh has requested that 1 respond to your letter dated 
November 5, 1984. A review of the report entitled “The Interior Department’s 
Office of Surface Mining Should More Fully Recover or Eliminate Costs of 
Regulating Coal Mining” has been completed. 

The Federal Surface Mining Control and Reclamation Act encourages 
the States to obtain delegation of primary jurisdiction for regulating coal mining. 
Several incentives were set forth in the Act to encourage the State to seek primacy. 
In order to receive Title 4 abandoned mine reclamation funds, the States were 
required to obtain primacy. In addition, Section 705(a) of the Act authorizes the 
Secretary of the Interior to provide funding to the States for developing, 
administering and enforcin its delegated program. The Act authorized up to 50% 
funding for the thtr year and every year thereafter. This differs from other .-CT--% 
Federally funded programs as a time limit is usually established in the enabling 
legislation for providing state funding. We believe this language shows a 
Congressional intent different than the report recommends. 

With the above incentives plus the desire to maintain primary 
jurisdiction for coal mining activities, Pennsylvania went forward to obtain 
primacy. Pennsylvania recognized that limited State monies were available and 
that our ability to implement the program was predicated on receiving adequate 
Federal monies. 

Pennsylvania cannot support the General Accounting Office report 
recommendations. If OSM were to reduce or eliminate state grants for 
administration and enforcement and to require “full cost recovery permit fees”, 
Pennsylvania would be faced with a problem. Any change to the existing funding 
level would require a detailed analysis as to whether Pennsylvania could obtain 
the additional funding. The ability to obtain the required funding would determine 
whether Pennsylvania would maintain primary jurisdiction of coal mining or 
relinquish it. At this time, our preliminary analysis indicates that we will have 
difficulty in obtaining adequate funding. 
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As indicated in the report, 56% of Pennsylvania’s industry is composed 
of small surface mine operators. Any full cost recovery permit fees could cause a 
significant financial burden to these operators. In Pennsylvania, the problem is 
further compounded because of the distribution of mineral holdings (small non- 
contiguous parcels). Because of the mineral holdings problem, the operator is 
required to obtain numerous permits to assure that coal production levels can be 
maintained, whereas operators on large tracts in other states do not have as severe 
a problem. In addition, Judge Flannery’s recent ruling concerning incremental 
bonding could have potentially greater impacts as even more permits may be required. 
States that have a small number of mines with high production rates have an economic 
advantage over states that have a large number of mines with low production 
rates. The economic advantage is based on the difference when comparing permit 
fees to coal production between the states. 

The GAO report indicates that a different permit fee structure could 
be developed for small operators and large operators. The question as to whether 
or not this represents a discriminatory practice must be addressed. 

In order to change our permit fee structure, we would be required to 
modify our regulations. We may not be able to modify the fee structure to require 
“full cost recovery permit fees”. Based on the GAO Report, a permit fee of 
approximately $80,000 (permit processing costs would be approximately $20,000 
and inspection costs would be approximately $12,000 per year for the mandated 12 
inspections for a five year life of permit) is a possibility. In addition the operator 
would be required to pay a renewal fee (every 5 years) for a similar dollar amount. 
Any Departmental action to increase the permit fee to the required level as deter- 
mined by the Department could result in a potential backlash from the legislature, 
industry and others. If this occurs, the proposed regulation to increase the fee 
may not be approved. 

A reduced level of OSM funding and the inability of the states to obtain 
additional funds would result in the State being unable to meet its mandated respon- 
sibilities. If this occurs, OSM would be required to withdraw primacy and implement 
a federal program. Any litigation concerning OSM action to rescind primacy would 
allow the states to argue that OSM did not provide adequate Federal funding of 
the program as the Act suggests. 

In addition, we are concerned that a regulatory program that is fully 
funded by those being regulated could create a perceived and perhaps real conflict 

I of interest. 

There is one inaccuracy in the report concerning Pennsylvania that 
must be clarified. It was mistakenly reported that Pennsylvania’s program income 
for 1983 was approximately $2 million. Pennsylvania’s bonding program has a 
state reclamation fee to help subsidize the $100 million for cleanup of abandoned 
sites in Pennsylvania which are not eligible under the OSM Title IV funds. The 
reclamation fee ($2 million) is dedicated to the reclamation of state bond 
forfeiture sites and cannot be used for the administrative costs of the program. 
Thus, the $2 million in reclamation fees is not program income. 
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Another way to reduce program costs is to evaluate how OSM can 
reduce excessive reporting, filing, and other related costs that the states are 
presently required to incur by the Office of Surface Mining. 

We strongly urge that the GAO report recommendations not be imple- 
mented. The 50% funding of a state program administration and enforcement by 
OSM should continue. Any evaluation of different funding mechanisms must insure 
that the mechanism selected does not provide the coal industry of one state with 
an economic competitive advantage over another state. 

If you have any questions, please contact me. 

Sincerely, 

Secretary 
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RAILROAD COMMISSION OF TEXAS 
P.O. DRAWER 12967 

AUSTIN, TEXAS 78711 

MACK WALLACE 
CHAIRMAN 

December 19, 1984 

RE: GAO Draft Report 
Termination of Federal Funding 
for State Coal Programs 

J. Dexter Peach, Director 
U.S. Accounting Office 
Washington, D.C. 20548 

Attention: Ned Smith 

Dear Mr. Peach: 

We have reviewed the General Accounting Office draft report and appreciate 
the opportunity to comment on it. 

The position of the Railroad Commission of Texas has been and remains that 
the regulation of surface coal mining operations is best accomplished by the states. 
The proper means of reducing federal expenditure in this area is more appropriately 
a reduction or elimination of the functions of the Federal Office of Surface Mining. 
The elimination of the 50 percent federal matching money for the regulation of 
this activity as the draft report suggests, would jeopardize the ability of the state 
to continue administering this regulatory program. 

Sincerely, 

M@Ay 
Mack Wallace 

MW/cc 
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November 16, 1984 

Mr. J. Dexter Peach, Director 
United States General Accounting Office 
Washington, DC 20548 

Dear Mr. Dexter: 

Governor Robb has asked me to respond to your request for 
comments on the report entitled The Interior Department's Office 
of Surface Mining Should More Fully Recover or Eliminate Cost of 
Regulating Coal Mining. 

The Commonwealth of Virginia is very strongly opposed to the 
draft report's recommendations. The recommendations would shift 
nearly the entire cost of this regulatory program to the 
regulated industry and the states. It calls for a special tax 
that could increase the cost of coal production by as much as 
11.7c per ton on a national average. Such a tax would weaken our 
coal industry's competitive standing in both domestic and foreign 
markets. 

Xn addition, the report proposes to phase out OSM's grants 
to states for 50% of the costs of administration and enforcement. 
Such grant reduction would place an additional financial burden 
on Virginia of approximately $2,500,000 per year. 

Again, we are strongly opposed to the recommendations of 
this draft report. While purporting to save money, it merely 
hides the burden to the general public in the form of higher 
consumer costs and higher state taxes. 

BJD/mmw 

cc: The Honorable Charles S. Robb 
Fred W. Walker 
Danny R. Brown 
Stewart Gamage 
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Department of Natural Resources 
OLYMPIA, WASHINGTON 

98504 

BRIAN BOYLE 
Commkionsr of Public Landa 

December 14, 1984 

Mr. J. Dexter Peach, Director 
Resource, Community and Economic 

Development Division 
U.S. General Accounting Office 
Room 4915 - GAO Building 
441 G Street NW 
Washington, D. C. 20548 

RE: "Draft of a Proposed Report - The Interior Department's Office of 
Surface Mining Should More Fully Recover or Eliminate Costs of 
Regulating Coal Mining." 

Dear Mr. Peach: 

Your letter and enclosed draft report to Honorable John Spellman, Governor 
of the State of Washington, was given to me for comment. As State Geologist, 
I am responsible for enforcing the State's Surface Mined Land Reclamation 
Act. Washington State is one of the two states where OSM has implemented 
a federal regulatory program pertaining to coal mining. 

Washington State's coal production can be attributed to one operator - 
namely WIDCO, who produces coal for a power plant near Centralia, Washington. 
This power plant supplies electricity to eight different utilities. Coal 
production for 1984 is estimated at 3,817,OOO tons. We also have one small 
operator supplying coal for local markets. 

I find your recommendations based on a very cursory analysis of the coal 
mining business. The report contains some erroneous conclusions that support 
your recommendations. Your statement that a regulatory cost of 11.7&/ton 
"would have little effect on coal production" and your statement further 
that "production would be unaffected even if costs rose $l.OO/ton" is not 
supported by the facts. 

Having spent 21 years in the private sector, I can categorically state that 
any increase in the cost of operation has an effect. To our major coal 
operator, the cost, at your lower figure, would be $446,589 during 1984. 
This has a major impact that has several possible ramifications: 

1. Cost is passed on to the utility and eventually to the public. 

Equal Opportunity/Affirmative Action Employer 
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2. Cost only partially passed on to the public requiring lay-offs 
at the Centralia Mine and plant. 

3. Increased operating costs directly impacting coal reserves in 
a negative way, shortening the life of the mine. 

Speaking in general terms, increasing the cost of producing coal is contrary 
to the National Policy of Decreasing Energy Dependence on Foreign Sources. 
Already, WIDCO pays a 35Q/ton levy to OSM (approximately $1,335,950 in 1984). 
Additional tonnage foes would add an unwarranted burden. Certainly if fees 
were increased to an additional $l.OO/ton, many operators would close down 
nationwide. Just think of the negative impact in terms of royalties collected 
from federally-leased coal. This is not discussed in your report. 

In your report, you assume that when financial support from OSM to the state 
regulatory agencies is withdrawn, the states will pick up the tab. A number 
of states are not enjoying economic recovery. Therefore, despite the wishes 
of regulatory officials, the legislators may not be inclined to provide 
funding for what is essentially a federal program. 

In conclusion, because of a paucity of data, your report makes recommendations 
that are not substantiated. The study should be re-done with a detailed 
analysis of the effects nationwide and by state of the impacts your proposed 
fees would have on the industry, cost of electricity, etc. 

Respectfully yours, 

Raymond Lasmanis 
State Geologist 
Division of Geology and Earth 

Resources 
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JOHN D. ROCKEFELLER IV 

GOVCRNOR 

STATE OF WEST VIRGINIA 

OFFICE OF THE GOVERNOR 
CHARLESTON 25305 

December 3, 1984 

Dear Mr. Peach, 

Your proposed report entitled The Interior Department's 
Office of Surface Mining Should More Fully Recover or 
Eliminate Costs of Regulating Coal Mining has been reviewed 
by this office. 

I must express concern for the welfare of the coal 
industry in West Virginia should the Interior Department's 
Office of Surface Mining decide to eliminate funding of 
regulating coal mining. 

The state would require an increase in permitting 
fees that would constitute a devastating effect on our 
small coal operators. These permitting fees would increase 
by an amount that could force small coal operators in our 
state to close their operations. 

Financing the regulatory program through permit fees 
would require the coal market to remain at a fixed level. 
If the number of permits decline, then the cost of permits 
will need to increase. The state cannot operate a 
regulatory program without more accurate projections for 
budgetary purposes. 

This matter requires further study before a final 
decision is made by the Department of the Interior, Office 
of Surface Mining, regarding discontinuing funding to states 
for the costs of regulating coal mining. 

Sincerely, 

Mr. J. Dexter Peach 
Director 
Resources Community and Economic 

Development Division 
United States General Accounting Office 
Washington, D. C. 20548 
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mnuumm 
OOVCRNOR 

STATE OF WYOMING 
OffICL Of THE GOVERNOR 

CHEYENNE 22002 

November 30, 1984 

Comptroller C. T. Conovet 
Comptroller of the Currency 
490 L’Enfant Plaza East, S.W. 
Washington, D.C. 20219 

Dear Mt. Conovet : 

A draft report by the General Accounting Office has come to my 
attention. The report, “The Interior Department’s Office of Surface 
Mining Should Mote Fully Recover or Eliminate Costs of Regulating Coal 
Mining ,‘I makes recommendations that could cause havoc in western state 
reclamation programs and lower the quality of environmental regulation 
under the Surface Mining Act. 

The General Accounting Office’s report recommends that the 
Office of Surface Mining seek full recovery of its direct regulatory 
costs from operators and that the grants to states should be phased out 
or substantially reduced. 

On behalf of Wyoming and the Governors of Utah, Colorado, New 
Mexico, and Montana, and the Public Service Commission of North Dakota, 
we find the GAO proposal seriously flawed. It should be rejected. 
While the principle of recovering government costs from the benefi- 
ciaries of government action has many valid applications, GAO’s ap- 
plication of this principle to mine regulation is inappropriate. 

First, the GAO report misunderstands who is the beneficiary of 
mine tegulat ion. The recovery of cost for government regulation of 
mining is not comparable to the recovery of cost for other types of 
government services, such as Coast Guard rescue or navigation aids for 
yacht owners. GAO also ignores the externalities of mine regulation. 
There ate clearly numerous beneficiaries of mine regulation. Good tec- 
lamation often results in improved wildlife habitat and better agticul- 
tutal land; new cultural resource discoveries ate made pursuant to the 
National Historic Preservation Act; new impoundments or solid waste 
disposal facilities ate created for others’ benefit; mining and tec- 
lamation research expands the knowledge of handling toxic materials and 
the management of many types of disturbed lands, etc. GAO does not 
account for any of these externalities. 

Second, GAO has selectively applied the cost recovery principle 
to SMCRA activities. GAO did not propose that persons petitioning for 
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the designation of lands unsuitable for mining pay the cost of processing 
the petition. Who should be charged for pre-determinations on alluvial 
valley floors? How should costs for cumulative hydrologic assessments 
which extend beyond the permit boundaries and benefit other operators be 
assessed? What about 05%'~ policy to pay attorney's fees? Should the 
cost of investigating alleged violations be borne by the persons making 
the allegations? In each of these instances, the imposition of a fee 
would have a chilling effect and substantially reduce the effectiveness 
and intent of the law. 

Third, GAO's analysis is flawed in some cases and imcomplete in 
others. The report's reference to the cost recovery for the operation 
of the Wynmjnz Tnduptrial Sjting AdmInistration (not Commissfon as GAO 
reports), inaccurately describes that agency's limited cost recovery 
program. In fact, the Administration receives a general fund appropria- 
tion. Fees charged permit applicants are deposited into a special 
account for partial reconciliation purposes; however, the general fund 
never achieves full cost recovery. Post-siting monitoring and EIS 
review costs, for example, are covered by the general fund. 

GAO's analysis of the impact of its proposal on coal production 
is incomplete and inadequate to support such a major policy recommenda- 
tion. The discussion of potential regional shifts in coal production 
caused by cost recovery needs to be expanded. As an introduction to the 
degree of detail needed, GAO should consult the extensive analyses of 
coal production impacts of acid rain control proposals. In some regions 
of the West, such as Utah with high-cost underground mining and a severely 
depressed coal industry, permit fees may not be passed along by the 
operator. Instead, the operator would absorb those costs and in some 
cases be forced out of business. Similarly, companies mining only low- 
grade coals such as lignite, which have a slender profit margin at best, 
would be hard hit. In either case, regional production patterns would 
be shifted. 

GAO has wrongly assumed uniform nationwide applicabilityof the 
Surface Mining Act and has failed to account for the higher regulatory 
costs imposed by mines on federal lands, such as coordination with 
various federal agencies (e.g. wildlife), NEPA compliance, etc. The 
suggestion of a uniform cents per ton figure sufficient to support the 
government's reclamation program may be severely misleading since it 
does not account for variations such as the larger mine sizes in the 
west, the frequency of mine plan revisions, etc. The suggestion also 
presupposes that OSM's support activities are of sufficient benefit to 
industry to justify industry paying for their cost. A homogenizing, 
broad brush analysis of this important issue is clearly inadequate. 

Finally, the GAO report fails to consider the impact of its 
proposal on the operation of state programs, For example, what would be 
the impact of irregularity of the timing of the submission of permit 
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applications on the stability of state regulatory programs and the state 
budgetary process? What would be the impact of a state dropping its 
cooperative agreement for regulation of mining on federal lands but 
maintaining the other parts of the program? This may be a likely occur- 
rence to avoid double charging of operators on federal lands--especially 
in light of the recent decision by Judge Flannery. What would be the 
impact on a state agency where one of the minerals being regulated is 
subject to full cost recovery but others are not? In some cases, cost 
recovery might drive some mines out of business. With some companies 
being forced out of business in a state, the entire burden of financing 
an adequate state reclamation program will fall on the remaining firms, 
further straining their stability. Would not full cost recovery by the 
federal government force, for eqllity’s sake, full cost recovery by 
states? This would make this environmental protection program totally 
dependent on revenues from the regulated parties. The historical prece- 
dent for having coal operators pay for their regulation resulted in the 
deterioration of state programs in some regions of the country. This 
destructive linkage was one of the reasons why a nationwide reclamation 
law was needed to assure adequate reclamation across the country. 

For these reasons we oppose the recommendations in the draft GAO 
report. They represent an inappropriate application of the cost recovery 
principle. Adoption and implementation of the GAO recommendations will: 
1) undermine the sound environmental principles embodied in the Surface 
Mining Act; 2) place an even greater burden on industry than industry 
already bears ; and 3) force the coal-mining states and their citizens to 
assume an Inequitable share of the cost of a federal regulatory program 
from which everyone should benefit. 

Thank you for your attention to this troublesome matter. Please 
feel free to contact me if you have any questions or concerns. 

EH:np 

cc: Secretary William P. Clark 
Director John Ward 
Honorable Sidney R. Yates 
Honorable Morris K. Udall 
Honorable James A. McClure 
Honorable Mike Synar 
Governor Scott M. Matheson 
Governor Richard D. Lamm 
Governor Ted Schwinden 
Governor Toney Anaya 
Bruce Hagen 
Doug Larson 
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GOV BILL CLINTON 
Alhmlu, Chalmml 

GOV EDWIN W EDWARDS 
Loul~h~. VlcoChrlrmm 

OOV TONEV *NAY& 
N.w Y.xko, Tr,..ur., 

GOV JAMES R THOMPSON 
Ill,no,, 

OOV OEORDEC WALLACE 
AI.b.m. 

GOV MARK WHITE 
T*xa* 

OOV LAMAR ALEXANDER 
T*nn*Iua 

OOV ROBERT D ORR 
Illdl.“. 

Jaauary 15, 1985 

GOV MARTHA LAYNE COLLINS 
KWWCk)r 

QOV JAMESQ MARTIN 
North Carolina 

GOV ARCH MOORE 
w*st Virginia 

GOV. HARRY HUGHES 
Muyhnd 

QOV GEORQE NIGH 
Oklahoma 

GOV RICHARD W RILEY 
South Carolina 

GOV RICHARD L THORNBUAGH 
P~“~~“l”.“~. 

GOV RICHARD F CELESTE 
Ohio 

GOV CHARLES S ROSS 
virginm 

Hr. J. Dexter Pm& 
Dir@CtOr 
tUta 8t8tu Ganeral Aoaruatlng offia 
IUhhgtm,DC 20548 

In llwrkr of l88t year the 8tatu maid aooqgof the 
Giaw8l Aaamting Offia rqort atitled 7ba Interior Dopam’rr 
Offia of lRuf8a w 8b8ld Hare ?ully Ibower or Blidnmte cortr 

of m8wl8tory corl Iwlilag: Mmy mr 8t8tu of tlm &temtate 
-di6tl~Oll 

None of the mdmr rrtatu of tb IRYC favor thefullcmt 
;slplrp& tofirlcirlg the oat of regulllt~ aal mining 88 

AcanmtingOffiarl)ort. T&IHYC-r 
8Uta klim tlnre ia mlid rathale for amtinuing, if uat 

A rignificant portian of atate omtu of 
8hinhter~ r progr6 under the ?wdeml8urfaceIUnitq 
Cabtrol m&l Ibclamtiar Act (PL 95-87) ir not directly attributable 
to tb ainiq Mutryr but ie attributable to federal roquinmtrr 
tporwa antbdatu. N8ny8uchtxmtlyrequiramtadonotdirectly 
amtribute to the gal8 of tbo lb&ml k%rface Hiniq Act - 
p”ys or prolrrtion of mic bwilth, safety, property, and th8 

Rather, fadorally @0&I aat8 lncludotmmaomry 
recpir-& for Qtaaall~ion,rraotdk~~,r~~~~8~~ 
and -iaL 
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January 15, 1985 
pase 2 

- MY 2, 1983, tb PLcx: tranmitted, to the appropriate 
Qmittem of Ca8gress and the Secratary of Interior, rmommded 
apsnbrnta to PL 95-87 that muld %lluu states to effectively and 
efficiently carry out the mandates that Cmgress had anticipated. ” 
One of the Camimiaals r eaxuwdaticms waa to amend Section 703(a) 
of PL 95-87 to increase the authorized level of grants to states from 
508 to 808. If federal ftiing of state regulatory progrmw is not 
maintained or eqmdd, the Carpact states recmmnd that federal 
support be reduced mly following ccnmmmuate cost reductions by 
elimination of inefficient and burdansape federal requiremmts on 
state regulatory authorities. 

* pm= mans of reducing federal expenditure is more 
appropriately a reductim of funding for those federal activities 
uhicb umecemarily duplicate state regulatory activities. A 
reduction in federal fundizq to the state will only jeopardize the 
ability of the state to continue administering its regulatory 
prog-. 

Izl 1977, the Cabgrese recognized tbat surface mining control and 
reclamtiua was an issue of national significant requiring national 
solutims. !l!boee solutions involve a federal-state regulatory 
partnership and shared rssparsibility to pay for ttmt partnership. 
To adopt a policy noul which would r-ire states to absorb most or 
all cceta if tbey are to retain primacy, would nullify the existing 
partnership and would ultimately be counterproductive to our naticmal 
cer;E effectivaly prascrrving the land and protecting the public 

. 

We wish to thank you for your time in reading this smmtion. We 
shcawely hope that yua will give it the weight ard consideration 
that semmtcQI governors deserve. 

/dw 

cc: Secretary William Clark 
tlnited States Department of tbe Interior 

Mpresentative Morris K. Wall 

8ubammittee Mtmbersr 
Bnvirommnt, Energy, and Natural 

Fte6awces 
Bnergy and Mineral Resaxces 
Ham Interior Appropriatiorrs 
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ENVIRONMENTAL POLICY INSTITUTE 
November 27, 1984 

J. Dexter Peach, Director 
U.S. General Accounting Off ice 
Washington, DC 20548 

Re: Comments to GAO/RCED-85-33 

Dear Mr. Peach: 

Thank you for the opportunity to review and comment on GAO’s 
proposed report, TheInterior I s O~ffice of Surface 

Recover or WCaRts of Rew 
Coal. What follows is our comments regarding several 
issues of concern. 

We generally support the concept of OSM and/or the states as- 
sessing the coal mining permit applicant with a permit fee which 
recovers the costa of permit application review, annual state 
inspection and enforcement activities, and OSM oversight activi- 
ties. We believe that such practices are clearly permitted under 
SMCRA. 

Despite our general support, we are, however, concerned about the 
political ramifications that may develop from such actions. It 
is possible that certain state legislatures may choose to return 
its regulatory authority (primacy) back to OSM rather than rais- 
ing the permit fees of coal industry in its state. If the states 
are no longer eligible to receive state program implementation 
grants from OSM, and instead must obtain funding for the opera- 
tion of its regulatory program directly from the operators by 
increasing permit fees, there may be little incentive for certain 
states to continue retaining primacy. In other words, certain 
state0, rather than “face the heat” of being the agent to assess 
the coal industry with increased costs, might seek to pass the 
burden on to OSM. States choose to obtain primacy for a variety 
of reasonal two of which undoubtedly are the ability to receive 
Abandoned Mine Land Funds, and the opportunity to receive federal 
grants to fund its state program operations, and its employees. 
TO remove one of these incentives (state program grants), and to 
replace it with the unsavory option of recovering the costs from 
industry, may prove too politically sensitive to some states. 

There is a provision in the law which requires OSM to administer 
a federal program in any coal state which seeks not to obtain, or 
chooses to return primacy to the federal government. In reality , 
however, OSM is currently poorly equipped to act as the primary 
regulatory authority in the states. Examples of OSM’s short- 
comings in this area are evident in its performance, thus far, in 
Tenneeeee and Oklahoma, two states which OSM previously assumed 
regulatory control. 

Secondly, we are concerned about the impact that increased permit 

21X I) \trcct. !,.I: W.l~littiStott, I).(:. 3lO0.3 (7112) SJJ-2OlKJ 
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fee8 might bring to small coal operators. It was the intent of 
Congress in drafting the law, that the regulatory requirements of 
the Act be not a financial burden to the small coal operator. In 
establishing the Small Operator Assistance Program (SOAP), small 
operators are eligible to receive grants to subsidize the costs 
of meeting the technical requirements of the permit application 
process. To our reading of the law, SOAP may not be used to 
subsidize the permit fees themselves. Instead, we suggest that 
OSM promulgate federal regulations that apply to state and fede- 
ral permit fees, which establishes a lower fee level for small 
operators. Such regulations must be written clearly so as only 
benefit the truly small operator, and not provide larger com- 
panies, who control, contract, or own smaller companies, a loop- 
hole to evade such costs. 

We are also concerned that the states, and OSM set permit fees at 
sufficient levels which ensure that state programs, and federal 
oversight are adequately funded. We are concerned that the 
political pressures associated with assessing the industry with 
the costs of the regulatory program might act to undercut either 
the states or OSM’s ability to implement a fully staffed program 
adequate in fullfilling its legal responsibilities. Rather than 
raising permit fees to levels needed to adequately fund program 
activities, the regulatory agencies might opt to cutting back on 
essential services and staff. Furthermore, when additional 
activities, or enforcement actions (requiring additional staff or 
resources) are mandated in a state to correct a program deficien- 
cy, the process may be complicated and jeapodized if the implemen- 
tation of such activities hinge on an additional permit fee in- 
crease. Just as for reasons previously discussed, political 
opposition in the state might prove too strong to overcome. 

Finally, we strongly oppose the concept in the report which recom- 
mends that Interior seek to amend SMCRA to allow that permit fees 
recover the cost of technical services to the states. The fede- 
ral costs incurred by OSM for providing technical services to the 
states is a rather small amount. We believe that it is unwise to 
reopen the law at this time for there is no way that the public 
can be assured that such an amendment process would be limited 
only to the permit fee issue. Rather, we fear, for good reason, 
that any attempts to presently amend this law would bring legis- 
lative assaults to other esaential regulatory provisions of the 
law in addition to the permit fee question. We strongly believe 
that the rather small technical service budget to be recovered by 
such action is not worth the risk to exposing this law to chal- 
lenge. If there is a way to recover the costs of technical ser- 
vices, within the framework of the existing law, through permit 
fees, then we support such proposals. 

We apologize for not providing you with these comments sooner, 
however, we felt that your 15 day comment period from the date of 
your letter was unworkable since we did not receive your package 
in the mail until a week after your letter was dated. Further- 
more, it is our information that certain parties were given this 
draft report for review way in advance to ourselves. While we 
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appreciate the opportunity to comment on the report, we hope that 
in the future, more members of the public will be given the same 
opportunity within an adequate and equal timeframe for sufficient 
review. Thank you. 

Respectfully, n / 

Citizens Mining Project 

cc: Congressman Mike Synar 
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NORTHERN PLAINS RESOURCE COUNCIL 

Field Office Main Office 
Box 368 419 Stapleton Building 
Helena.MTS9684 Billings, MT 59101 
(406) 443-496s (406)8481164 

Field Office 
Bait386 
Glendive, MT 59330 
(406)36&8635 

J. Dexter Poach 
Director 

Novgnber 20, 1984 

United States General Accounting Office 
Washington, D.C. 20518 

Dear Mr. Peach: 

'Ihank you for the opportunity to review and comnont on GAO's pmpxed 
report, The Interior Department's Office of Surface Mining Should More 
Fully Recover or Eliminate Costs of Regulating Coal Mining. 

I have only a few observations, but I hope they help as you finalize 
this report. First, the report suggests the possibility of a special fee, 
to be implenented by amending the Strip Mine Act to provide for its collection. 
The fee would be collected to pay for scme of the support services, such 
as regulation prwrulgation, which 0% provides. 

Sune Western state coal severance taxes, such as Montana's, provide 
for deducting federal fees before the tax is calculated. Thus, the proposed 
fee mi ht have the effect of lowering state severance taxes, rather than 

-%- recover ng costs of surface mine regulation from "users". I would suggest 
that GAO discuss this possibility with the states, to make sure that there 
are no unintended consequences fran this proposal. 

Second, Table l-l lists permit processing and issuance on federal 
lands in states with operative agreements as being acccxnplished only 
by the states. While there is some uncertainty as to the authority of 
the federal goverrxnent in such instances, I believe that a recent decision 
by Judge Flannery in Federal District Court (Washington, D.C.) in In Re: 
Surface Mining Part1 established that such processing and permitxnce 
must be acccmplished jointly by the State and OSM. 

Finally, it appears to me that there may be a "lag" problem with 
GAL)'s suggestion to phase out grants to the states for permit enforcement, 
and phasing in permit fees, It seems to me that such a proposal should 
include grandfathering sane payment to states to pay for enforcement and 
regulation of existing permits, where a fee was paid under the old, lower 
state fee permit schedule, but enforcenent costs must still be borne in 
later years. 'Ihe GAL) report implicitly assumes that the nunber of permit 
applications in all states is steady frcm year to year, and thus receipts 
frm? higher permit application fees (should the states institute then) could 
cover enforcement costs at existing mines, should m4 cut off grants to 
the states. In a state like Montana, where several mines have already 
been permitted but are not operating, and opening of major new mines is 
unlikely, GAO's proposal could lead to a funding problem for the state-- 
even if the state raised permit fees to cover the full cost of processing 
new applications, This could increase the lag time GAO has acknowledged 
Gld be required by Western states (due to biennial legislatures, the 
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Nov. 20, 1984 
Page Two 

time needed to prcxnulgate regulations for the new fee schedules, etc.) 
by another five years (the period of time covered by most stripine 
permits). 

?lease do not hesitate to contact me if you or any members of your 
staff have any questions about these ccmnents. Again, I appreciate 
the opportunity to review and comment on GAO's report, and I look forward 
to the final report. 

Sincerely, fl 

$ohn D. -3nillie 
&PRC Research Coordinator 
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Public Lands Institute 

WASHINGTON. DC 2000.5 

2OP/:H:l-7HOO 

NOVEMBER 13, 1984 

Mr. J. Dexter Peach, Director 
Be8ources, Community and Economic Development Div. 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

The Public Lands Institute, a division of the Natural Resources 
Defense Council (NBDC), rupports the principle that the Office 
of Surface Mining and the atate regulatory agencies should 
charge and collect fear sufficient to cover all costs related 
to the permitting process. 

We also endorse the recommendation that the Surface Mining Control 
and Reclamation Act be amended by increasing the tonnage tax on 
coal production to an amount sufficient to reimburse the federal 
trea8ury (i.e., the taxpayers) for all of OSM's oversight and 
technical arsistance activities and other services related to 
permitting and enforcement of the Act. Basing your studies on 
the expenditurea of OSM in fiscal years 1983 and 1984, you have 
calculated that full recovery of OSM costs would require an 
added fee or tax of 11.7 cents per ton. We would caution that 
since OSM in recent years has been doing a grorsly inadequate 
job of inspection and enforcement where the Federal government 
retains primacy, and an equally, grossly inadequate job of 
oversight of state performance, it may require two or three 
times 11.7 cents per ton to fund an effective program. 

It would also be dangerous and irresponsible to assume that 
present program expenditures by the states are adequate. The 
Administration, the Congress and the concerned public should 
do nothing to lock-in the State programs at their present level 
or to encourage the States to lock in at that level. We offer 
a6 evidence a study done by the Public Lands Institute of the 
enforcement performance in the six major coal-mining states in 
the West: Colorado, Montana, New Mexico, North Dakota, Utah and 
Wyoming. Three of these states were among those examined in the 
GAO study: Colorado, .%ntana, and Wyoming. 

Beflecting a lackadaisical or deliberately permissive attitude, 
the Western state inspectors took enforcement actions in only 
14 percent of the violations they observed and noted in their 
written reports. OSM blinked at nearly one-half of the 
violations it saw in its oversight insbections. "Overlook" would 
be a better word then "oversight" to describe the OSM performance. 

PUBLIC L.ASL)\ IS\l-I’Tl’TE IS .4 DIVI!,ION OF XATL’RAL RESOCRCES DEFENSE COL’NCIL. INC 
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Letter to J. Dexter Peach, 2 

A copy of the NRDC/PLI report, Still Stripping the Law on Coal, 
is encloned. 

There im no roamon to balieve the federal and state-agency record 
ha8 been much better in the midwestern and aartern coal 8tates. 
& you know, the Secretary ir now under court order to collect 
fine8 and/or enforce jail rentences in nearly 2,000 instances of 
violationa of the Surface Mining Act. It i8, of course, not the 
purpo8e of GAO to a8cribe political motivation in the record 
of OSM; neverthelarr, the Public Land8 Institute is free to 
as8ert, and can prove, that the coal induetry rather than the 
public has bean served by the agency since 1981. 

We que8tion the wi8dom of phasing out OSM grant8 to the atate 
regulatory agencie8 on the assumption that the otates will take 
atop8 to recover their cost8 from the regulated industry. In 
many 8tater the legi8lature8 are held more in thralldom by the 
coal lobby than the Congre88 of the United Staterr. That is why 
the federal law was pa88ed in the first place. The federal hand 
need8 to be 8trengthened, not weakened. And if left to the 
mercies of their legi8lature8, 8ome atate regulatory agencies 
will be evirerated. They are rrtruggling now with inadequate 
funds and personnel derpite the federal grants. 

On page 7 of your draft, you indicated that you arrived at the 
average inspection co8t per mine by dividing OSM's inspection 
budget by the number of OSM-regulated mine8. You a88umed that 
12 in8pection8 of each mine were carried out as required by law. 
It would be instructive to find out jurt how many inspections were 
actually performed. (The full number of required inspections has 
never been carried out in the Western states quite apart from 
the failure to take action against violations found during 
in8pections.)Thia would be another indication of the inadequate 
enforcement of the Surface Mining Act. 

You have concluded, and coal companies concurred if reluctantly, 
that an added tax of up to $1 per ton would not affect national 
coal production. 

Therefore, we strers that an added tax imposed by Congress should 
be rufficient to relieve the public of a cost that should be 
borne by the coal producer8 and consumers. The consumers, 
of course, will ultimately pay. We don't believe it will take 
$1.00 per ton, but it could very well take 30 cents to 50 cents 
per torrto finance an adequate program. 

A8 to the argument that a major share of the permitting, research, 
in8pection and enforcement coots should be borne by the taxpayer 
becau8e the general public benefits, this naturally is the attitude 
of the indu8try which previourly dumped it8 external costs 
on the public through permanent deotruction of the land, through 
pollution of streams and aquifers, and through destruction of 
fi8h and wildlife, scenic beauty and other amenities. The Surface 
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Letter to J. Dexter Peach, 3 

Mining Control and Reclamation Act was passed to relieve the 
general public of a burden for which, as the public, it was 
not responsible for, but for which the coal industry was 
responsible. At becrt, the reclamation required by the Act only 
partially compensates the public for the environmental damage. 

Thank you for the opportunity to comment. 

CHC/ 
enclosure 

I ” 

Charles Ii. Callison 
Director 
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b IO v RICAN 

A# C N RESS 

swL300 
1920 N STREET NW 

riii%%Y 
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Joint NCA/AMC Committee 
on 

Surface Mining Regulations 

CodEutldhg113O17thStNW Wuhin~tonClC20030 

NATIONAL 

!~?&*AT*~N 

202l~2wo 
TWX 710422*1167 

November 20, 1984 

Mr. J. Dexter Peach, Director 
Resource, Community and Economic 

Development Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

The following comments are submitted by the Joint 
National Coal Association/American Mining Congress Committee on 
Surface Mining Regulations on the draft report of the General 
Accounting Office entitled: "The Interior Department's Office of 
Surface Mining Should More Fully Recover or Eliminate Costs of 
Regulating Coal Mining." The opportunity to submit these comments 
is appreciated and we urge GAO to give them serious consideration 
in this matter which is of critical importance to the coal industry. 

The Joint Committee is comprised of over 180 industry ex- 
perts representing the coal company members of both the American 
Mining Congress and the National Coal Association, as well as 
representatives from many of the state coal associations and other 
coal companies. Thus, the Joint Committee membership represents 
every type of coal mining operation, as well as every coal mining 
region in the nation. Industry personnel on the Joint Committee 
are experts in their own right in the various disciplines that im- 
pact coal mining operations. 

In view of the thrust and scope of GAO's draft report, it 
is quite clear that the major impact of its recommendations will 
fall directly on the coal industry, primaril in the form of in- 
creased permit application fees. It should i!l e kept in mind, however, 
that the ultimate impact will fall upon the consumer in the form of 
higher prices, not simply as a pass-through but in the form of higher 
alternative energy sources as the competitiveness of the coal in- 
dustry is eroded and a switch to higher priced fuels become nec- 
essary. 

The conclusions and recommendations of the GAO draft report 
are unsupportable and the analysis is so superficial that it brings 
into question whether there is any merit at all to the document. 
GAO attempts to justify the recovery of costs through permit fees 
by erroneously comparing them to "user fees" and assuming that the 
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coal industry is the primary beneficiary of the regulatory program 
imposed on them. A fee for the use of a public waterway or federal 
reclamation project for governmentcontrolled facilities is simply 
inappropriate to a regulatory program. Furthermore, there can be 
no question at all that the primary beneficiary of the program is 
the public. An examination of the Surface Mining Control and Recla- 
mation Act (SMCRA) and its legislative history leave no doubt of that. 
The report also demonstrates a disturbing naivete concerning the 
practical effects of implementing the GAO recommendations for full 
cost recovery in terms of the coal industry, the public and the states 
which have approved SMCRA programs. 

From a procedural perspective, the fact that GAO visited 
with officials from seven (7) coal companies and representatives 
from eight (8) states is hardly a representnti.ve sampling of 
effected parties. There are thousands of coal operators in the 
United States and over 28 states with coal operations. The "sample" 
becomes even more questionable when considering the fact that both 
the coal operators and the state representatives queried by GAO 
are among the largest coal producers in each instance. Any indi- 
cations from these respondents that increased permit fees might 
result in undue impacts or hardships should be recognized as more 
significant than usual, given the respective position of these re- 
spondents among all others. In particular, the fact that two out 
of the eight Coal-producing states questioned by GAO might terminate 
their programs, in view of the extent of GAO's recommendations con- 
cerning state grants, should be a clear signal to GAO that there 
are significant problems ahead regardless of statements to the 
contrary. 

From the coal industry's perspective, we are particularly 
disturbed by GAO's cryptic and superficial analysis of the economic 
impact of GAO's recommendations on the industry as a whole. We 
believe a much more detailed analysis is warranted. Furthermore, 
we believe such an analysis would reveal major impacts on at least 
some portions of the industry with important impacts on all seg- 
ments OL tne industry and the public. We urge GAO to redo this 
critical aspect of its report before final issuance. 

Detailed comments on these concerns and several other 
important aspects of the report are as follows: 

PHASE-OUT THiZ STATE GRANTS PROGRAM 

Phasing out the State Grant Program authorized by Section 
705 of SMCRA eliminates one of the major incentives which states 
have to administer and enforce state programs. GAO maintains that 
this funding can be made up from state general revenue funds or 
from operator permit fees. Since few, if any, states would absorb 
this Federally created expense and remain solvent, the former option 
is not really an option at all. 

93 



APPENDIX IV 

-3- 

APPENDIX IV 

The other alternative appears to be viable at first 
glance; however, the concept of recovering program costs through 
permit fees cannot survive closer scrutiny. The Government 
Accounting Office report attempts to justify increasing operator 
permit fees by comparing them to user fees. This analogy is inap- 
propriate. User fees are imposed for the temporary use of a pri- 
vilege under the control of the government, such as fees paid by 
a transnorter for the use of a 
camper for the use of a nationa P 

ublic waterway or fees paid by a 
park. As a practical matter, 

these fees pay, in part, the cost of maintaining the facility, but 

do not cover the entire cost of developing and maintaining it. 

On the other hand, the operator permit fees being con- 
templated by the GAO would have much more far-reaching ramifi- 
cations, regardless of whether these fees would be imposed by a 
state regulatory authority or the Federal government pursuant to 
a Federal surface mining program. These permit fees would be a 
mandatory levy which must be paid before an operator could have 
access to a regulatory program from which the general public, not 
just the operator or consumer, benefits. Further, GAO proposes 
that these fees would be sufficient to recoup the entire cost of 
the program, not just supplement appropriations from a general 
revenue fund. 

Specifically, the recommendation that OSM recoup the cost 
of enforcing the program (including the government's attorneys' 
fees in "appropriate" situations for "non-routine" enforcement 
activities) would have a serious chilling effect on coal operators 
who would otherwise challenge in good faith the issuance of a 
violation or the amount of a penalty. Not only are the terms 
"appropriate" and "non-routine" vague and subject to over-broad 
definition, but the concept is contrary to the spirit of the APA 
and the United States Constitution. 

The combined costs of pre-paying the penalty and the entire 
expense of administrative and judicial proceedings would make 
pursuing any appeal, no matter how justifiable, financially im- 
possible for many operators. The most serious enforcement problems 
are presented by wildcatters who pay no fees and habitual offenders 
who pay no fines, change their names and continue to mine. To 
penalize bona fide operators who have attempted to follow the law 
is inequitable and counterproductive public policy. 

PHASE OUT COOPERATIVE AGREEHXNT GRANTS 

If the GAO recommendations which provide for the imposition 
of a Federal surface mining permit fee and the phase-out of cooper- 
ative agreement grants were accepted, they would produce results 
that were never contemplated by the Congress. In states that have 
entered into cooperative agreements with the Federal government, an 
operator under the GAO proposal would pay two permit fees: one to 
the state and one to the Federal government. This double levy would 
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make Federal coal less competitive and decrease the fair market 
value of Federal leases, Both of these results are contrary to 
the objectives of Congress and the Administration. 

The phase-out of cooperative agreement grants would 
eliminate an important incentive for a state to enter into a 
cooperative agreement, The state portion of the royalties, state 
tax revenues and increased local employment are all benefits a 
Western state derives from the development of Federal coal within 
its borders. However, a double permit fee would cause an operator 
to pursue opportunities in another state where the double fee is 
not imposed (i.e., where there is no cooperative agreement) and 
the cooperative agreement state would not get those benefits. 
Given the alternatives of entering into a cooperative agreement 
or maximizing its economic benefits, 
the latter. 

a state would probably choose 

SPECIAL COAL OPERATORS' TAX 

The proposed tax to cover the costs of support activities 
in the areas of research, oversite and promulgation of regulations 
once again ignores the fact that it is the public as a whole which 
receives any benefits that may be derived from such activities. 
The proposed tax would make the coal industry the benefactor of 
a bureaucracy which would have no reason to be fiscally responsible. 
The government would only need to increase the tax on coal producers 
to finance its needs as well as its whims. 

To force the coal industry to fund the promulgation of 
regulations (apparently without regard for whether the process is 
initiated in good faith or whether the process produces regulations 
which can survive technical or legal review) has no comparable 
precedent. Any group that desires to harass the coal industry 
could simply file unreasonable petitions for rule changes under 
Section 201(g) of SMCRA. 

PRECEDENTS FOR USER FEES 

The GAO attempts to justify its findings by citing examples 
of agency and state activities which 
user fees". 

"recover full costs through 
None of the examples are analogous to the subject 

GAO proposal. While FERC collects fees, these fees do not nor are 
they intended to recover the cost of enforcing environmental laws 
and regulations to which utilities may be subject. To equate user 
fees charged for monitoring right-of-ways on public lands to permit 
fees charged for the administration of all state and Federal surface 
mining programs is inappropriate and is discussed earlier in this 
document. Finally, most states recovered all of their costs for 
surface mining regulations prior to the passage of SMCRA, just as 
State Public Utility Commissions recover "some" of their costs now. 
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PASSING ON OF COAL INDUSTRY COSTS TO ITS CUSTOMERS 

GAO naively assumes that all coal operators, as a matter 
of course, will simply pass on the costs of increased user fees 
to thei.r customers. This is an unsupportable generalization and 
is glossed over with little, if any, analysis. Some operators do 
not have contracts with their customers that allow them to pass 
on such costs. Some operators do not have the type of customers 
that utilize such contracts or provide for the inclusion of "pass 
on" contract provisions. Finally, even where such “pass on” pro- 
visions exist, GAO could be fostering an administrative nightmare 
in that such customers would require an audit of not only the 
coal company's books and charges, but those of the regulatory 
authority as well. 

Furthermore, the coal industry is extremely competitive 
with other energy sources, so that even "pass through" clauses 
do not insure protection against adverse impacts. Fuel switching 
Fs quite common and in recent history the industry has been severei:' 
:?crt by this. The industry is in the process of going through a 
period of increasing costs as a result of SXCRA, the reclamation 
fees, increased transportation costs and state taxes--none of 
which is given much recognition in the GAO renort. Cut backs on 
coal and switching to another source results in increased gro- 
duction costs and those are not “pass through” costs. Fuel- 
switching is relatively easy today with all major power grids 
interconnected and surplus power available. The simplistic 
assumption that the cost increases can be passed on without a 
critical economic analysis of the industry, renders the report 
so seriously flawed as to be without any merit. 

This report could have far-reaching effect on the coal 
industry and our ability to compete. TSe issues presented are 
critFca1 to us and, consequently, deserve a more indepth anal::sLs 
and discussion than is contained in the GAO report. We urge I.-ou 
to reconsider issuance of this report and recommend that it 3e 
sent back to be redone completely with appropriate analysis and 
supporting data. If we can be of any further assistance, please 
contact us. 

Xobert Y;. Long 
I’Lce President 
American 2Iining Congress 

96 

,, : 
“’ I 



APPENDIX IV APPENDIX IV 

-.r 

couw=ww- 

8ultos2s ’ 157s Eye Stroot, N.W. l Wuhlngton, D.C. 2OOM l (202) 7804220 

WILLIAM w. LYONS DANIEL R GLRKIN 

November 20, 1984 

Mr. Dexter Peach 
Director 
Resources, Community and Economic Development Div. 
General Accounting Office, Room 4915 
441 "G" Street, N.W. 
Washington, D.C. 20548 

Dear Mr. Peach: 

Thank you very much for providing the members of the Mining and 
Reclamation Council (MARC) an opportunity to review the draft General 
Accounting Office Report entitled The Interior Department's Office of Surface 
Mining should More Fully Recover or Eliminate Costs of Regulating Coal Mining. 

As you are probably aware, MARC has taken great interest in this GAO 
effort from its inception, and provided the study team with input through its 
member companies many months ago. MARC looks forward to your careful 
consideration of this new information based on its members review of the draft 
document. 

If you or members of the study team have questions regarding the 
enclosed information, please feel free to contact me. 

Daniel R. Gerkin 
President 

DRG/saf 
Enclosure 
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MINING AND RECLAMATION COUNCIL COMMENTS ON: 
THE INTERIOR DEPARTMENT'S OFFICE OF SURFACE MINING 

SHOULD MORE FULLY RECOVER OR ELIMINATE COSTS OF REGULATING COAL MINING 

THE DATA BASE RELIED UPON BY GAO APPEARS INSUFFICIENT 

(a) GAO provides no raw data for the reader's review thereby making its 
assumptions difficult to adequately test and analyze. To correct this 
deficiency GAO should at a minimum incorporate data on the costs of 
each state regulatory program. 

(b) The sampling of seven coal companies used by GAO to support the notion 
that any increases resulting from regulatory cost recovery would not 
be significant cannot be substantially relied upon. Clearly, one 
cannot consider an interview group of seven out of a total U.S. coal 
company population of some 3,200 to be a valid sample. 

(c) GAO stated that interviews with state regulatory authorities (SRAs) 
revealed that these officials believed, with sufficient time their 
states would be able to substitute other sources of funds should state 
grants be substantially reduced or eliminated. GAO also reported that 
the state legislature would play an important role in this process. 
Unfortunately, GAO stopped short of developing truly reliable 
information, since the SRAs are not the decisionmakers on such 
budgetary issues, rather it is the legislators who must decide the 
fate of the regulatory program. Thus, GAO neglected an important 
study population by not interviewing a sample of state legislators. 

GAO's IMPACT ANALYSIS IS FLAWED 

(a) According to GAO, MARC officials stated that permit processing and 
enforcement costs were relatively small compared to permit application 
preparation, reclamation and payment of AML fees. MARC does not 
dispute this, however this statement is misleading to the reader by 
suggesting MARC's concurrence with GAO's impact analysis. The issue 
of relativity does not minimize the potential financial burden, 
particularly for small to mid-sized producers, Rather, it is the 
proposed additional increment above and beyond substantial operational 
costs, AML fee payments, permit fee payments, black lung taxes, etc. 
that will cause a cumulative impact of significance. Should GAO 
choose to quote MARC, it would be advised to more accurately represent 
its position. 

(b) As GAO pointed out, not all producers have the ability to pass through 
cost increases in their coal contracts, although GAO staff have 
indicated that in their opinion a regulatory cost increase would only 
have a short-term effect on spot market producers, until such costs 
were absorbed on a fairly uniform basis within a given market area. 
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This is simply not true. Spot market producers cannot pass on any 
regulatory cost increases, particularly in a soft market because these 
producers are always operating close to the margin to maintain their 
competitive edge. Additionally, these operators will likely be the 
first to be affected by varying permit fees amongst states with 
competing markets. 

Even for companies with long-term contracts and pass-through 
provisions, negotiations will be affected by cost increases, reflected 
in lesser amounts of coal purchased. Despite GAO's assessment that 
pass-throughs will minimize any impacts, it obviously failed to 
analyze the effect of transferring these costs to the American 
consumer through higher utility bills. The cost to the electric 
consumer will be millions of dollars if this program is adopted. In 
return, it is unlikely that the federal taxpayer will see an 
equivalent reduction in its taxes. This approach then beCOmeS a 
hidden tax hike. 

~ (c) GAO estimates that recovery of both state and federal regulation costs 
from coal operators would add about 11.7 cents to the cost of a ton of 
coal. From the limited material provided however, it does not appear 
that GAO considered the impact of economies of scale on permit 
reviews. Whether a 50-acre or 500-acre permit is under review by the 
RA, substantially the same base level of work must be performed. 
Given the economies of scale, the smaller permit holder will bear the 
largest cost burden, since these fixed costs will remain essentially 
the same, but will constitute a larger percentage of the small firm's 
revenue base. Thus, it is probable that some companies will pay much 
more than the estimated 11.7 cents/ton, depending on the formula used 
for cost recovery. 

(d) GAO neglected to consider the stripping ratio - the basic cost factor 
for a surface coal mine - in its impact analysis. Coal mining in 
Missouri, for example, is many times more costly than mining in the 
Powder River Basin. The impact of such a fee per ton would thus be a 
much more serious problem for a Missouri miner, especially one who is 
selling in the spot market. 

(e) GAO's sensitivity analysis predicts a 1.5 million ton loss of coal in 
Pennsylvania by 1990. Through discussions and materials provided by 
several MARC members in that state, it is clear that the impact was 
substantially understated by GAO. According to Keystone Bituminous 
Coal Operators Association (1984) figures, one million tons of coal 
lost in PA. equates to a loss of: 

300 coal jobs, 285 supply and service jobs, $10 million in 
salaries, $33 million in sales, $2 million to the state in sales 
taxes, plus substantial reductions in capital stock tax, 
corporate in income tax, etc. 
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Thus, it is clear that GAO neglected to consider the impacts of even a 
one million ton loss on the community, the state, and the federal 
government. 

(f) GAO suggests continuing grants to states to provide small operator 
relief. Unfortunately, the statutory definition (100,000 tons or less 
annual production) will not provide significant relief to this portion 
of the industry. In today's coal market, the small operator must 
generally be producing a minimum of 200,000 tons annually to remain 
solvent. Thus, GAO should undertake an analysis of how much real 
relief would be provided to the continuously hardest hit segmxof 
the industry. 

GAO SEEMINGLY IGNORES SEVERAL CRITICAL STATUTORY MANDATES IN ITS ANALYSIS 

(4 

(b) 

(4 

Congress clearly delineated their purposes is establisning the Surface 
Mining Act, the very first of which was to "establish a nationwide 
program to protect society and the environment from the adverse 
effects of surface coal mining operations" (emphasis added). This 
clearly reflects that the primary beneficiaries of the regulatory 
program implementing the Act are members of the public, whose health 
and safety are protected. Thus, GAO's far reaching suggestion that 
the coal industry stands to benefit the most, and should therefore 
assume financial responsibility for the program, flies in the face of 
the very foundation of the statute. 

GAO points out that "the Surface Mining Act envisioned that the 
states, rather than the federal government, would assume primary 
responsibility for developing and enforcing coal mining regulations" 
(P.1). At the same time the report indicates that two state agency 
heads would recommend giving up their state programs if state grants 
were eliminated or substantially reduced. GAO treated this response 
only by saying OSM would have to assume responsibility for regulating 
coal operators in those states. Certainly, even if just one state 
chose to relinquish its program responsibilities to the federal 
government, the basic intent of SMCRA would be obviated. Therefore, 
this cannot be ignored by GAO if it is to justly present the impacts 
of its proposed recommendations. 

One of the statutory findings concludes that mining and reclamation 
standards are essential to insure that competition in interstate 
commerce among sellers of coal produced indifferent states will not be 
used to undermine the states' ability to maintain adequate standards 
on coal operations. If full cost recovery through permit fees was 
adopted, state regulatory authority attitudes, capabilities, and 
budgets become critical factors in assessing interstate 
competitiveness. Each of these elements will likely lead to a further 
exaggeration of the competitiveness of permit review that is already 
widely divergent between states. 
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(d) GAO suggests a special tax be instituted to allow OSM to recover its 
costs of regulatory oversight and technical assistance (support 
costs). GAO acknowledges that Congress "apparently did not 
contemplate that [these costs] would be borne by coal mine 
operators." However, the report states that GAO believes the Surface 
Mining Act should contain such a provision. GAO's analysis totally 
ignores, once again, the statute. GAO only need look to sections 
201(c)(7) and (c)(8) to realize why Congress never contemplated such 
costs be borne by the industry. These sections state that OSM shall 
(emphasis added) set up research centers not only for regulatory 
purposes, but to make the data available to everyone. A plain reading 
of the statute indicates Congress clearly understood that research was 
valuable to everyone, and the cost should thus be shared by everyone. 

A FULL COST RECOVERY SYSTEM WILL ENCOURAGE A BURGEONING BUREAUCRACY 

The establishment of a full cost recovery system will very likely 
encourage a burgeoning bureaucracy, on the state and federal level. 
Moving away from the Congressional budget process removes any pressure 
on OSM or the state regulatory authority to be diligent in processing 
permit applications. This approach is dangerous, and a prescription 
for a totally open-ended regulatory process which is clearly 
contradictory to the current Administration's policies, If such a 
program were adopted, there would have to be a discernable effort on 
the part of OSM and states to reduce excesses built into the program 
before transfering the cost to industry. 

AWARD OF ENFORCEMENT COSTS SHOULD APPLY EQUALLY 

If OSM chases to adopt GAO's recommendation that it seek award of 
enforcement costs associated with administrative or judicial 
proceedings, it should apply equally to the industry. If a court 
rules that the government's case is without merit or is not proven, 
the industry defendant should be able to receive an award for expenses 
incurred in contesting the case. 

Similarly, if an environmental group sues OSM for improper oversight, 
or a state for improper enforcement, and the OSM or state successfully 
defends itself, OSM or the state should recover costs from these 
parties as well. 

REVIEW OF OTHER COST-RECOVERING AGENCIES 

(4 GAO cited several organizations currently recovering most costs 
associated with regulated activities. However, none of the agencies 
identified can be considered analagous to the mining industry, since 
they are all service industry regulators. In fact, the other 
regulatory agencies the coal industry interracts with do not charge 
cost-based fees for obtaining such permits as that required for the 
NPDES program, and the Corps of Engineers. Each of these permits are 
accompanied by a flat fee. 
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(b) 

I 

GAO neglected to cite a pointed example of how well a full cost 
recovery program for the coal industry worked numerous years ago. 
According to several MARC member companies, sometime in the late 
1960's or early '70's Kentucky was fully funding their surface mine 
regulatory program through permit fee assessments on coal operators. 
After some period of time had elapsed, questions were raised by the 
environmental community and other branches of the state government 
that permits may have been granted too quickly because the agency was 
interested in maintaining their sizeable operating budget. 
Subsequently, this fee-based system was discontinued and replaced by a 
general fund. If such a program were reinstituted, there would 
certainly be a possibility for similar controversy. 
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ADDITIONAL STATE AND INTEREST GROUP 

APPENDIX V 

COMMENTS AND GAO RESPONSE -- 

NORTHERN PLAINS RESOURCE COUNCIL (NPRC) 

NPRC said that table 1 (p. 3), which summarizes state and 
federal regulatory responsibilities, was incorrect in listing 
permit processing and issuance on federal lands in cooperative 
agreement states as solely the responsibility of states. NPRC 
believed that a court decision had established this as a joint 
responsibility. 

Our response: 

No change has been made to table 1. We agree that permit 
processing involves a dual system of review; not only must the 
state review the permit application, but OSM must review the mining 
plan portion. However, upon OSM's approval of the mining plan, 
issuance of the permit becomes the state's responsibility. while 
the court decided that the federal government could not delegate 
its responsibility to approve mining plans, it said that if OSM 
approves the mining plan, states with cooperative agreements are 
still free to approve or reject the permit app1ication.l 

MINING AND RECLAMATION COUNCIL OF AMERICA (MARC) -- 

In the draft report, MARC officials were reported to have said 
that permit processing and enforcement costs were relatively small 
compared to costs of preparing permit applications, reclamation, 
and abandoned mine land reclamation taxes. In commenting on the 
draft, MARC did not dispute its statement, but found it misleading 
as reported. MARC wished to make clear that the issue of 
relativity did not minimize the potential financial burden and that 
the proposed incremental addition to other regulatory costs would 
cause a significant cumulative impact. 

Our response: 

MARC's additional statements were inserted in chapter 5. 

GOVERNORS OF WYOMING, UTAH, COLORADO, NEW MEXICO, MONTANA, AND THE 
PUBLIC SERVICE COMMISSION OF NORTH DAKOTA - 

These states claimed in a joint letter that the draft report 
had inaccurately named and described the cost recovery program of 

--------- 

1In Re: Permanent Surface Mining Regulation Litigation, 
No. 79-1144, slip op. at 9, 10 (D.D.C. July-6, 1984). 
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the Wyoming Industrial Siting Administration. They said that the 
agency recovered only part of its costs through permit fees, with 
the rest covered by appropriations from the general fund. 

Our response: 

We have noted the agency's correct name in the text. Contrary 
to the impression conveyed by the comments, however, we did not 
intend to claim that the agency recovered all its costs through 
permit fees. We have added a sentence on page 18 to make this 
clear. 

PUBLIC LANDS INSTITUTE (PLI) 

PLI noted that we had based our estimate of OSM's average 
inspection costs on OSM's inspection budget, divided by the number 
of OSM-regulated mines and the 12 required annual inspections per 
mine. PLI wondered whether OSM had actually carried out the 
required number of inspections, apparently questioning the 
reliability of our estimate of inspection costs. 

Our response: 

We do not know how many inspections OSM actually conducted, 
but its budget documents clearly indicate that the amount was 
intended for the required 12 inspections per mine. We also 
verified OSM's estimates of inspection costs through our own 
analyses and have noted this on page of the report. 

PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL RESOURCES 

As an example of low program income, our draft report noted 
that Pennsylvania's program income for 1983 was about $2 million. 
In its comments, the state said that we had mistakenly reported 
these moneys as program income. The moneys were collected as fees 
to help subsidize the reclamation of those abandoned mine lands in 
Pennsylvania not eligible for federal funds and cannot be used to 
support the administration of the regulatory program, the state 
claimed. 

Our response: 

Whether the $2 million collected by Pennsylvania should be 
counted as program income is a question that has yet to be resolved 
between OSM and the state. OSM maintains that the moneys are pro- 
gram income; the state says they are not. In view of the dispute, 
we deleted the example. 

RECOVERY OF COSTS FOR ADMINISTRATIVE AND 
JUDICIAL PROCEEDINGS 

Our draft report included a recommendation that OSM revise its 
regulations to permit recovery of costs for administrative and 
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judicial proceedings arising from enforcement actions. NCA/AMC and 
the jointly responding six western states raised objections to the 
proposal, arguing that recovery of these costs could have a chil- 
ling effect on operators challenging a violation notice or penalty 
amount in good faith. MARC suggested that all parties, including 
industry, be able to recover their costs if their cases were 
upheld; similarly, MARC said, that environmental groups should be 
assessed costs if they are unsuccessful in suits against OSM. 

Our response: 

This recommendation, and discussion of the issue, were deleted 
from the report. After additional review, we concluded that there 
was little legal precedent for government recovery of its costs for 
administrative and judicial proceedings arising from enforcement 
actions, other than in cases where suits were initiated in bad 
faith. 
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United States Department of the Interior 
GEOLOGICAL SURVEY 

RESTON, VA. 22092 

In Reply Refer To: 
Mail Stop 911 JAN 221985 

Memorandum 

To: Director, Office of Surface Mlnlng 

From: Director, Geological Survey 

Subject: Aggregate Revenues and Coal Industry Shifts from Cost Recovery 
Proposals to Cover Office of Surface Mining Mine Permittlng Costs 

In response to your request, we have canpleted an analysis of alternative tax 
schemes that could be imposed on the coal industry by the Office of Surface 
Mining (094) to achieve full cost recovery for mine permitting costs. Three 
alternative cases for expected 1990 coal utilization have been analyzed: 
(1) base case (a zero permit tax); (21 flat tax case (SO.115 per ton tax 
levied in al 1 States); and (3) two variable tax cases (variable cents per ton 
tax across all States, as listed In attached table). 

The following set of assumptions was used in all three cases: 

Coal Supply 

Coal reserve estfmates for 100 supply regions are provided from the Bureau of 
Mines Reserve Base and the U.S. Geological Survey (USGS) National Coal 
Resources Data System. 

Coal Demand 

A mid-level coal demand scenario for 1990 is provided for 243 demand regions 
from projections contained in tne National Energy Plan IV as compiled by the 
Department of Energy. 

Envlronmental Controls 

Scrubbing and low sulfur coal options are included to meet Federal Air Quality 
Regulatfons. 

Each of the tax cases (flat and variable) was canpared with the base case to 
determine the changes, if any, in coal production and distribution patterns 
and to calculate the aggregate potentlal revenues from the mine permlt taxes. 
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Director, Office of Surface Mining 

Flat Tax Case vs. Base Case 

2 

Using projected 1990 demand for utility, industrial, steam, metallurgical, and 
export coals, it is estimated that the mine pennft flat tax would provide 
aggregate national revenues of approximately $109 million. The flat tax is 
based on annual coal production in each coal mining State. This tax could 
result in some small shifts in the locations and levels of coal mining 
activity as shown by the following comparisons (comprehensive set of 
differences between the two model runs). 

Base Case Flat Tax Case Difference 
SUPPlY (000 tons of Coal (000 Tons of Coal in Percent 
Region Mined in 1990) Mined in 1990) Tons (000) Difference 

Pleasantvflle, OH 7,367 7,343 - 24 -0.3% 
Sweetwater, WY 39,709 39,662 - 47 -0.1 
Powder River, MT 6,028 5,719 -309 -5.1 
Powder River, WY 9,987 9,355 -632 -6.3 
Denver-Raton, CO 7,244 7,926 +682 +9.4 

The modest changes result because tax-induced changes in the relative costs of 
coal by supply region are small. Relative to the base case, the flat tax case 
shifts supply to regions with lower cost coals. But the tax is levied across 
all regions equally, so the relative costs change very little and, accordingly, 
the model's choices for production/shipment patterns change very little. This 
phenomenon would occur, in general, even for very large taxes per ton as long 
as the tax burden is distributed about equally across all supply regions. 
Such outcomes reflect the fact that a least cost solution depends upon 
differences in relative costs and not upon differences in absolute costs. 

In the flat tax case, the constant tax per ton levied in all supply regions 
tends to provide a relative cost advantage to supply regions endowed with high 
BTU coal. In other words, when a constant tax per ton is levied, the model 
minfnizes costs of meting demands (which are BTU demand) by rearranging 
shipment patterns to favor higher BTU coal. The following 
change in the flat tax case, as compared to the base case, 
shift toward higher BTU coal. 

Region Shipment Change, Flat Tax 

comparison of the 
demonstrates the 

Average BTU 

Pleasantvflle, OH 
Sweetwater, WY 
Powder River, MT 
Pwder River, WY 
Denver-Raton, CO 

Case vs. Base Case (000 Tons) per pound 

- 24 11,665 
- 47 9,500 
-309 8,855 
-632 8,194 
+682 11,674 

Variable Tax Case vs. Base Case 

The variable tax intended to recover 0% mine permitting costs is a per ton 
fee levied on coal producers based on the level of Federal costs divided by 
1984 production in each State. The variable tax case is divided into two 
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Director, Office of Surface Mining 3 

scenarios based on separate derivations of cents per ton projections provided 
by the 094 and the General Accounting Office (GAO). The attached table con- 
tains the variable tax applied to Indivldual Statesefor the two model runs 
used in canparfson with the base case. Similar to the flat tax case, 
projected 1990 demand was used for utility, industrial, steam, metallurgical, 
and export coals. It is estimated that the variable tax would raise aggre ate 
national revenues by about $48 mfllion in 1990 for the 034 supplied varlab e 9 
tax option and by about $72 mlllion in 1990 for the GAO supplied variable tax 
option. The coal production levels and locations and distribution patterns In 
the 0% variable tax option are identical to those in the base case. 
Evidently, the increase in costs due to variable taxes is not large enough to 
change the relative cost advantage of even a few coal supply regions. 
Alternatively, for the GAO variable tax option a modest redistribution of 
shipments does occur and national aggregate revenues increase over the 094 
option, but, revenues do not reach the level attainable under the flat tax 
case. The GAO variable tax case optlon could result in small shifts in the 
locatlons and levels of coal mining activity as shown by the following 
canparlson. 

SUPPlY 
Region 

Base Case (000 Variable Tax Case Tons 
Tons Mined in GAO option (000 Tons Difference Percent 

1990) mined in 1990) (000 Tons) Difference 

Pikesvflle, KY 231,507 230,351 -1156 -0.5% 
Pleasantville, OH 7,367 7,245 - 122 -1.7 
Harrisburg, IL 13,825 15,182 +1357 t9.8 

281 -0.7 
781 t2.0 
310 -5.1 
128 -1.8 

San Juan,-NM 40,226 39,945 
Sweetwater, WY 39,709 40,490 + 
Powder Rlver, MT 6,028 5,718 
Denver-Raton, CO 7,244 7,116 

Relative to the base case and the DSM option, the GAO varfab 
shifts supply to regions with relatively lower cents per ton - _ 

le tax option 
tax rates. If 

these relatlve tax changes among States become more pronounced, production/ 
shipment patterns changes could become more noticeable. 

In summary, the analysis shows that imposition of a cents per ton tax to 
recover OSM mine pennlttfng costs relative to a base case could have a modest 
effect on coal production and distrlbutlon patterns. This effect is the 
direct outcome of the way in which the tax is designed for Implementation. 
Further analysis of the type of tax to be imposed by OS!! should be considered 
in designing an equitable tax prior to implementation. If you have any 
questions about thf s study, please call Richard Bernknopf at 860-6595 or 
William Watson at 86D-6717. 
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APPENDIX VI APPENDIX VI 

State 

Alabama 
Arizona 
Arkansas 
Colorado 
Georgia 
Illlnols 
Indlana 
Iowa 
Kansas 
Kentucky 
Maryland 
Mlssourl 
Montana 
New Mexico 
North Dakota 
Ohio 
Oklahoma 
Pennsylvania 
Tennessee 
Texas 
Utah 
Vlrglnla 
Washlngton 
West Virginfa 
Wyomfng 

Mine Pennlt Taxes by State, 
Variable Tax Case 

Tax (t/Ton) 
034 Option 

$0.060 
0.038 
0.697 
0.054 
0.420 
0.042 
0.031 
0.210 
0.242 
0.044 
0.097 
0.057 
0.037 
0.028 
0.025 
0.066 
0.134 
0.115 
0.472 
0.014 
0.082 
0.058 
0.159 
0.016 
0.011 

Tax ($/Ton) 
GAO Optlon 

$0.121 
0.003 
0.223 
0.036 
0.420 
0.053 
0.065 
0.167 
0.182 
0.093 
0.222 
0.120 
0.045 
0.069 
0.049 
0.071 
0.223 
0.168 
0.353 
0.027 
0.097 
0.100 

KE 
0.019 

Percent Change 
Between OSM 

and GAD Options 

+1.02x 
-0.92 
-0.68 
-0.33 

0.0 
+0.26 
+l .lO 
-0.20 
-0.25 
t1.11 
t1.29 
t1.11 
to.22 
t1.46 
to.96 
to.08 
to.66 
to.46 
-0.25 
to.93 
to.18 
to.72 
-0.70 
+2.63 
to.73 

(005469) 

109 







AN EQUAL OPPORTUNITY EMPLOYER 

UNITED STATES 
GENERAL ACCOUNTING OFFICE 

WASHINGTON, D C. 20548 

OFFICAL BUSINESS 
PL NALTY FOR PRIVATE USE $300 

BULK RATE 
POSTAGE 81 FEES PAID 

GAO 
PERMIT No. GIOO 




