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DECISION OF THE UNITED STATES
WA-HINGTON. 0.C. RcEag
FILE: R~215484 OATE: July 2, 1984

MATTER OF: Reroalide Cornoration

DIGEST:
1. o basis exists to preclude a contract award
because a bhidder may have submitted a below-cost
hid.

2. GAO does not review affirmative determinations
of responsibility except in limited circum-
stances not applicable here.

3. GAD does not consider the leqal statirs of a firm
as a reqular dealer or a manufacturer within the
meanina of the Walsh~Fealey Act. By law, this
matter is to be determined bv the contracting
agency in the first instance subject to review
by the Small Business Acdministration (if a small
business is invoclved) and the Secretary of
T.abor.

Aeroaglide Corvoration (Aeroglide) protests the award of
a contract for flatracks (steel frames) to Titan, Inc.
(Titan), under reauest for proposals No. N00024~83-R-2191
and invitation for bids YNo. N00024-84-B-2161, a two-step
rrocurement conducted by the Naval Sea Systems Command,
Arlinqton, Virginia. Aeroalide contends that Titan sub-
mitted a helow-cost bid and, thus, auestions whether Titan
is 3 resmonsible bidder. Aeroalide also contends that Titan
is not a manufacturer of the items as reaquired by the
Walsh-Healey Act, 41 U.S.C. § 35-45 (1982),

e are aware of no leaal principle upon which an award
may be precluded or disturbed bhecause a bidder has submitted
a below=-cost bid, Mirse Divina Eaquipment Companv, Inc.,
B=210625, Jan. 11, 1983, P23=1 C.F.D. « 28; NDixie Bag Corpo-
ration, B-21089R,2, Julv 15, 1983, 83-2 c,P.,D, ¢ 97,

Pather, the question of whether a hidder can adeaquately per-
form the contract at its bid price depends on the responsi-
bility of the bidder. Refore award, the aaency must make an
affirmative determination of the awardee's responsibility,
Our Office does not review such a determination abhsent a
showina that the contracting officer acted fraudulently or
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in bad faith or that definitive responsibility criteria in
the solicitation have not been met, Neither exception has
been alleged here.

Furthermore, this Office does not consider the leqal
status of a firm as a reqular Aealer or a manufacturer
within the meaning of the Walsh-Healey Act. Ry law, this
matter is to be determined by the contracting agency in the
first instance, subject to review by the Small Business
Administration (where a small business is involved) and the
Secretary of Labhor. Gillette Industries, Inc., B-204232,
Aug. 13, 1981, 81-2 C.P.D. 139; Dixle Baq Corvoration,
B-210898.2, supra.

Protest is dismissed.
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Harry R, Van Cleve
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