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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

COMMUNITY AND ECONOMIC
DEVELOPMENT LIVISIOMN

B-206136

The Honorable Max S. Baucus
United States Senate

Dear Senator Baucus:

As requested in your August 6, 1980, letter, we reviewed the
Environmental Protection Agency's (EPA's) use of consulting serv-
ices. As agreed with your office, we reviewed a broader spectrum
of management support services procured under contracts even
though many of these contracts were not classified as consulting
services by EPA and did not meet the Office of Management and

- Budget's (OMB's) definition of consulting services contained in
its Aapril 14, 1980, Circular A-120 ("Guidelines for the Use of
Consulting Services"). We included them in our samples because
EPA's use of consulting-type services may be significantly
understated and because our prior reviews of other agencies have
shown that other types of management support services are subject
to problems and abuses similar to those of consulting services
meeting OMB's definition.

We are presenting information on (1) the extent of EPA's
reliance on management support service contractors, (2) EPA's
contracting methods and procedures followed in procuring such
services, (3) contractors' performance, and (4) EPA's use of
appointed experts and consultants. As a result of our previous
reviews at other civilian agencies and the Department of Defense,
OMB and the Congress are considering actions that could tighten
management control over Federal agencies' use of management
support services. Accordingly, this report contains no conclu-
sions and recommendations. The details gathered by us are con-
tained in appendixes I through IV. A summary follows.

RELIANCE ON MANAGEMENT
SUPPORT SERVICE CONTRACTORS

EPA did not have  information that accurately showed the
extent of its reliance on management support service contractors.
To estimate EPA's reliance on such contractors, we randomly se-
lected and reviewed separate samples from EPA's contracts active
as of September 30, 1979, and September 30, 1980, to identify
those which met our definition of management support services. As
of those two dates, EPA had 1,101 active contracts with total cumu-
lative obligations of about $495 million and 1,188 active contracts
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with total cumulative obligations of about $704 million, respec-
tively., Our 1979 sample contained 481 contracts with total cumu-~
lative obligations of about $204 million, and our 1980 sample
contained 490 with total cumulative obligations of $349 million.

We determined that 45 percent of the contracts in our 1979
sample and 46 percent of the contracts in our 1980 sample met
our definition of management support services. Further, we
determined that management support service contracts accounted
for 54 percent and 61 percent, respectively, of the obligations
incurred for those contracts comprising our samples. Using those
percentages, we estimated that EPA had (1) as of September 30,
1979, 497 active management support service contracts with total
obligations of $268 million and (2) as of September 30, 1980,
550 active management support service contracts with total
obligations of $429 million.

The Supplemental Appropriations and Rescission Act, 1980
(94 Stat. 928), approved on July 8, 1980, required that, beginning
with the submission of the fiscal year 1982 budget justifications,
Federal agencies provide to the House and Senate appropriations
‘committees information on, among other things, the estimated
‘amount of funds requested for consulting services, EPA's submis-
‘sion--prepared in accordance with OMB Bulletin No. 80-13, dated
August 4, 1980--showed that it was requesting $1,375,000 in fis~-
cal year 1982 for consulting service contracts. That is less
than 1 percent of the $217 million that we estimated EPA obli-
gated for management support service contracts in fiscal year
1981.

Pending legislation (S. 719, the Consultant Reform and Dis-
closure Act of 1981) would require that as a part of the Presi-
dent's annual budget, information be provided to the Congress
on each Federal agency's anticipated expenditures for procuring
management and professional services, special studies and
"analyses, and consulting services as defined by OMB. If enacted,
“this legislation could provide the Congress with a better per-

' spective of EPA's dependence on management support services.

"Internal review of requests
for management support services

We estimated that only about 5 percent of EPA's fiscal year
1980 procurement requests for management support services were
subject to a required, independent internal review designed to
provide limited management control over EPA's use of consulting
services. According to these EPA procedures, the review require-
ment now applies only to those procurement requests for consult-
ing services as defined in OMB's Circular A-120.
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In December 1980 EPA changed its procurement procedures to
require that program offices prepare a detailed justification for
using consulting services. In addition, program offices initiat-
ing the requirements must obtain written approvals to procure
consulting services.

More importantly, in response to a recommendation made in
one of our previous reports, 1/ OMB issued a proposed bulletin
in the Federal Register on January 11, 1982, for public and
Federal agency review and comment. The proposed bulletin would
require that OMB and Federal agency management controls for
consulting services, such as EPA's internal review procedures
for procurement requests for consulting services, be extended
to other management support services.

Basic Government management functions

EPA contractors may be performing work which should be
performed by EPA employees, but we could not determine if the
contractors' actions were improper because of the lack of
criteria to distinguish between assistance and performance.

OMB Circular A-76 ("Policies for Acquiring Commercial or Indus-
trial Products and Services Needed by the Government") defines a
governmental function as "a function which must be performed
in-house due to a special relationship in executing governmental
responsibilities.” Governmental functions include the discre-
tionary applications of Government authority, such as managing
Government programs requiring value judgments.

Although Federal directives governing the use of contrac-
tors prohibit them from performing basic Government management
functions, these directives allow contractors to assist Federal
agencies in carrying them out. OMB, however, does not define
assistance or describe at what point contractor assistance ends
and performance of basic management functions begins. Accord-
ingly, we could not document instances where EPA contractors
- were performing basic management functions.

‘ This situation is consistent with information we have de-
- veloped in previous reviews of the Department of Energy and other
agencies. In one report, 2/ we recommended that OMB prepare

1/"Controls Over DOD's Management Support Service Contracts Need
Strengthening" (MASAD-81-19, Mar. 31, 1981).

2/"Civil Servants and Contract Employees: Who Should Do What
for the Federal Government?" (FPCD-81-~43, June 19, 1981).
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written guidelines that would better distinguish between con-
tractors' advice on Government functions and their performance
of such functions. OMB agreed with this recommendation. On
January 11, 1982, OMB also issued in the Federal Register a
proposed revision to Circular A-120 that would, among other
things, require that basic Government management functions be
performed by Government employees.

CONTRACTING METHODS AND PROCEDURES

We examined the contracting methods and procedures followed
by EPA in procuring management support services and made the
following observations.

Cost-plus~fixed=-fee contracts

Of the 444 management support service contracts identified

in our 1979 and 1980 samples, 392 contracts, or 88 percent, were
cost plus fixed fee. The values of these 392 cost-plus-fixed-fee
contracts totaled $406 million, or 87 percent of the total value

of the 444 management support service contracts identified in our
samples. Cost-plus-fixed-fee contracts provide minimal incentive
for contractors to effectively manage costs. EPA's use of cost~
plus-fixed-fee contracts is much higher than the 49-percent usage
rate for this type of contract we reported for six other Federal
agencies' procurement of consulting services in our 1980 report. 1/

EPA awards most of its cost-plus-fixed-fee contracts on a
negotiated, competitive basis. This process involves (1) solicit-
ing offers from several firms, (2) determining which firms are
gualified and which offers are considered reasonable, and (3)
negotiating a contract with the firm believed to best serve
the interests of the Government in performing the desired tasks.
Consequently, the firm making the lowest offer may not receive
the contract.

EPA's standard justification for making cost-plus-fixed-fee
awards was that (1) contracting by this method was likely to be
less costly than other methods and (2) securing services of the
kind or quality required without using such contracts was imprac-
tical. EPA contracting officers classified 80 percent of 444
management support service contracts in our 1979 and 1980 samples
as research and development. Federal Procurement Regulations
(41 CFR 1-3.405-5 (1980)) state that the cost-plus~fixed-fee

1l/"Controls Over Consulting Service Contracts at Federal
Agencies Need Tightening" (PSAD-80-35, Mar. 20, 1980).
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contract is suitable for use when the contract is for the per-
formance of research, or preliminary exploration or study, where
the level of effort required is unknown.

Cost-plus~fixed-fee contracts can take two basic forms,
completion and term. The completion form normally requires the
contractor to complete and deliver an end product, such as a
study report, to earn the fee. To earn the fixed fee under the
term form of contract, the contractor need only apply a spec-
ified level of effort for various work assignments which the
agency submits during the contract period. Federal Procurement
Regulations (41 CFR 1-3.405-5 (1980)) state that in the case of
research and development, the term form of contract may be pref-
erable to the completion form because it can provide more
flexibility.

Of the 392 cost-plus-fixed-fee contracts identified in our
1979 and 1980 samples, 119 contracts, or about 30 percent, were
term contracts. These term contracts' values totaled $169
million, or 42 percent of the values of the 392 cost-plus-fixed-
fee contracts identified in our samples.

- Contract modificaitons

EPA's management support service contracts were modified
extensively., Contract modifications can add to contract costs,
expand the scope of work, and/or extend periods of performance.
Many EPA management support service contracts contained option
clauses which--under predetermined conditions--allowed EPA to
obtain additional contractor efforts beyond those required by
the basic contract. Contractors are paid for any such additional
work in accordance with option clause provisions.

Of the 444 management support service contracts in our 1979
and 1980 samples, 267 contracts, or 60 percent, had non-option
“medifications to increase costs, expand the scopes of work, and/or
- extend periods of performance. Modifications increased the origi-
' nal costs of 256 contracts by $191.0 million, or 150 percent, from
- $126.8 million to $317.8 million. Because many contracts were
still active at the time of our review, additional modifications
could be made.

EPA's exercising of option clauses accounted for nearly
half of the total increase in contract costs. For fiscal year
1979 contracts, $47.8 million, or 65 percent, of the contract
cost modifications resulted from exercising option clauses. For
fiscal year 1980 contracts, exercising option clauses increased
contract costs by $45.2 million, or 38 percent of the total cost
increases.
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In addition, management support service contracts frequently
were not completed within the original period of performance. At
the time of our review, of the 444 management support service con-
tracts in our 1979 and 1980 samples, 219 contracts, or 49 percent,
had not been completed within the original period of performance.
Nineteen percent of the contracts had been extended for more than
1 year. Because 254 of the contracts had not been completed,
further time extensions may be made. Time extensions are often
associated with modifications to expand the contracts' scopes of
work.

Sole-~source awards

Of the 444 management support service contracts identified
from our 1979 and 1980 samples, 133 contracts, or 30 percent,
having values totaling nearly $66 million were awarded sole
source (without competition). This percentage is significantly
lower than the 67 percent reported in our 1980 report on six
other Federal agencies' use of consulting services. EPA justi-
fies sole-source contracts on the basis of contractor expertise,
previous experience with the contractor, and/or time exigency.
Six of eight sole-source contracts which we reviewed had
modifications for major time extensions and cost increases.

Draft requlations for dealing
with potential organizational
conflicts of interest

Neither Federal law nor EPA's contracting procedures require
prospective contractors for management support services or other
efforts to furnish information concerning (1) current or previous
work done for other clients or (2) their affiliations--particularly
with regulated industries--that would allow the agency to determine
whether a potential "organizational conflict of interest" exists.
Our review disclosed information which indicated the existence of
many potential organizational conflict-of-interest situations that
could have diminished the contractors' ability to give impartial,
objective advice. The information used to make these determina-
tions was provided by the contractors in their contract proposals,
primarily to help demonstrate their technical qualifications to
perform the work.

EPA's current procedures dealing with the avoidance of
organizational conflicts of interest (as defined by EPA) were
adopted in 1978. ©Under these procedures, a prospective contractor
simply indicates in its response (offer) to a solicitation whether,
to the best of its knowledge and belief, the award to the firm of
a contract or the modification of an existing contract involves
an organizational conflict of interest. These procedures advise
offerors of the meaning of the term "organizational conflict of
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interest.” However, prospective contractors are not required to
provide any information on their interests that might represent
an organizational conflict of interest.

At the time of our review in June 1981, EPA had drafted
proposed regulations that would shift the responsibility for
determining the existence of an organizational conflict of
interest from the contractor to the contracting officer. A
new solicitation provision would require a prospective contrac-
tor to (1) disclose relevant facts relating to its interest or
(2) certify that, to the best of its knowledge, no such relevant
circumstances exist. As of January 11, 1982, EPA was still
considering the issuance of these draft regulations as proposed
rulemaking.

CONTRACTORS' PERFORMANCE

Of 30 management support service contracts which we reviewed
in detail, work products provided under 10 contracts appeared to
be of guestionable value to EPA. No work product was received
under one other contract. Our judgments on the value of the
contracts' results were based primarily on comments by internal
and external peer reviewers and EPA project officers who managed
the contracts.

We did not try to determine the extent, if any, to which
these work products influenced environmental regulatory decisions
because EPA obtains information for decisionmaking from a variety
of sources. In addition, contractor performance can be affected
by a variety of factors, including inadequate monitoring and
awards to contractors who may not have the best record of or
potential for providing high-quality products. Examples of man-
agement support service contractors' work products which appeared
of questionable value are presented in appendix III.

For the 11 contracts for which we found work products either
were not received or appeared to be of guestionable value, project
officers told us that in four cases insufficient travel funds pre-
vented them from making enough visits to contractors' sites to
properly monitor contract performance. In 1980, we reported 1/
that EPA project officers' opportunity to adequately monitor
research contracts was hampered by travel fund limitations. 1In
commenting on that report, EPA agreed that travel funds for proj-
ect officers' visits to contractors' sites required attention.
'EPA added that it had consistently sought travel funds for this

‘ﬁ/"Promising Changes Improve EPA's Extramural Research; More
Changes Needed" (CED-81-6, Oct. 28, 1980).
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purpose but the Congress had reduced its requests and OMB had also
imposed travel ceilings.

Contracting officers' and project officers' written evalua-
tions of contractor performance often were not prepared in
accordance with established agency procedures and/or the evalua-
tions were not sent to a central filing point to establish a
record of contractor performance. Therefore, information avail-
able from these evaluations on contractor performance, including
information on timely project completion, adherence to cost esti-
mates, and quality of products, may not always be available during
the contract award process. At the time of our review, EPA's
Contract Administration Section was placing greater emphasis on
ensuring that contracting officers and project officers prepared
and submitted evaluations of contractors' performance as required.

APPOINTED INDIVIDUAL EXPERTS
AND CONSULTANTS

EPA's records showed that agency expenditures for appointed
experts and consultants totaled $3.4 million in fiscal year 1980.
We reviewed the use of appointed experts and consultants by three
EPA headquarters program offices-~Policy Analysis, Pesticide
Programs, and Water Program Operations--which accounted for nearly
one~third of EPA's fiscal year 1980 expenditures for appocinted
experts and consultants. Our review of 20 individual experts and
consultants used by these three program offices showed that gen-
erally they (1) appeared qualified to perform the tasks for which
hired, (2) were hired to perform appropriate tasks, (3) performed
the tasks for which hired, (4) were compensated at reasonable
rates, and (5) had no apparent conflicts of interest that would

bias their performances.

EPA's policies and procedures for using experts and consult-
ants are set forth in its September 28, 1973, Order 3110.4A and
May 15, 1980, Personnel Management Handbook Notice No. 304-3.

At your request, we did not obtain written agency comments.
However , the matters covered in the report were discussed with
agency officials and their comments were considered in its
preparation.
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As arranged with your office, unless you publicly announce
its contents earlier, we plan no further distribution of this
report until 30 days from the date of the report. At that time,
copies of the report will be provided to the appropriate
congressional committees; the Administrator, EPA; the Director,
OMB; and other interested parties,.

Sincerely yours,

foy il

Henry Eschwege
Director
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CONSULTING SERVICES: DEFINITIONS, USES,

AND REVIEW METHODOLOGY

Over the past 20 years, we have issued over 30 reports
51ing the need for nearly every major Federal agency to
manage 1its use of consulting services. But problems and
persist, and the Federal Government's use of consulting
s continues to be of great interest to the President,
“ice of Management and Budget (OMB), and the Congress.

f

In an August 6, 1980, letter, Senator Max S. Baucus, Chair-
man, Subcomnmittee on Limitations of Contracted and Delegated
Authority, Senate Committee on the Judiciary, 1/ requested that
we review the Environmental Protection Agency's (EPA's) use of
GO ing services. At that time, the subcommittee was review-~
ing aspects of selected Federal agencies' use of consulting serv-
ice contractors and individual consultants. Part of that review
Focused on EPA., The subcommittee chairman was particularly con-
cerned that EPA might be making questionable use of consulting
rvices. This report responds to the chairman's request for
an independent review to address his concern and provide others
with insight into EPA's reliance on consulting services.

As agreed with Senator Baucus' office, we reviewed a broader
*trum of contract support services than consulting services
defined by OMB. We did so because we believe EPA's use of
sul ting-type services may be significantly understated and
wuse prior reviews of other civilian agencies and the Depart-
it of Defense (DOD) have shown that other types of management
bort services are subject to similar problems and abuses
as are consulting service contracts meeting OMB's definition.
Current OMB efforts and proposed legislation address the pre-
viously identified problems and abuses. Our review of EPA dis-
closed no new issues. Therefore, this report contains no con-
clusions and recommendations.

"INITIONS OF AND WAYS TO
CONSULTING SERVICES

Three definitions are used Government-wide to describe out-
side sources of advisory services available to Federal agencies--
the Office of Personnel Management's (OPM's) definitions of
"consultant" and "expert" and OMB's definition of "consulting
services, "

1/This subcommittee has been disbanded; however, in a January 8,
1981, letter to us, Senator Baucus reiterated his interest in
our completing the review on his behalf.
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OPM defines a consultant as a nereson who serves ag an
adviaser to an officer or agency as distinguished from an officer
or employee whe carries out the agency's duties and responsibil~
ities. The consultant gives views or opinions on problems or
questions based on his/her broad administrative, professional,
or technical experience. 0OPM defines an expert as a nerson havW
ina excellent aqualifications and a hiah deqgree of attailnment jn
a profesgional, scientiflic, techuical, or other field which are
clearlv superior to those of ordinarily competont parsons,
Whereas a consultant may not perform or supervise the performance
of an agency's normal operational functions, an expert may per-
form such functions. OPM's deflinitions of consultant and expert
apply only when an employer-emplovee relationship exists.

OMB defines consulting services as "those services of a
purely advisory nature relating to the governmental functionsg of
agency administration and management and agencv program manacqe-
ment.” OMR's definition includes the services of appointed con-
sultants as well as consulting services provided by a contractor.

PHIOR COMCERNS AROUT THE
tfsf ool ol ol o1 =4 4 #d i MoK -d -3 dva fof oFs

Our prior reports and the efforts of various conagressional
committees and FPederal agencies' audit organizations have prompted
Presidential and congressional actions to improve Federal agencies'

use of consulting services.

Eﬁgﬁiﬁagtial actions

On May 12, 1977, President Carter issued a memorandum to
Federal aaencies declarina that he had "* * * hecome aware of a
need for improved management of the excessively large volume of
consulting and expert services used by the Federal Government.”
He expressed concern that consulting services were being used
excessively, unnecessarily, and improperly.

As a result of the President's concerns, "MR issued Bulletin
Mo. 78-11, "Cuidelines for the 'ige of Consulting Services," on
May %, 1978. The hulletin established interim policy and guide-
lines for agencies. OMB Circular A-1207""00Idelines for the Use
of Consulting Services," was issued on April 14, 1980, to vrovide
permanent quidance to Federal agencies. The circular sets forth
the hasic policy and procedures for agencies to follow in deter-
mining and controlling the appropriate use of consulting services
under contracts and pnrfonnm1 appointments. Although it contained
essentially the same provisions as the bulletin, 1t included an
expanded 1ist of examples of the types of services which OMB con-
sidered consulting services. (See app. VIL)

L
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o July 2, 1980, OMB issued a memorandum to Federal agencies
entitled "Management Control of Consulting Service Contracts and
Tmprovement of Adgency Procurement Practices." This memorandum
reaquired that each aagency submit to OMB hy August 1, 1980, a pro-
posal detailing the ageucy's management control system for pro-
The proposal

yoinelude specific actions needed to assure effective imple-
mentation of the system and a specific schedule for such implemen-
tation, FPA submitted its plan in late Julv 1980,

ggmqrwmmimnml actions

Purina the last 2 years, several congressional committees
have held he ngs on the Covernment's use of consulting services
and enacter proposed legislation to deal with the problems and
abuses in Federal agencies' use of such services. The Congress
has gsouaght to obtain information on the extent and purposes of
Federal agencies' use of consulting services through the enactment
of the Supplemental Appropriations and Rescission Act, 1980
(94 Stat. 928). (See page 15.) The Congress has concluded, how-
sver, that it cannot deal effectivelvy with alleged abuses throuqgh
the use of across-the-board ceilings on funds appropriated for
consulting services or by imposing restrictions, such as prohibi-
tions against awarding contracts to firms having conflicts of

mnterest,  Tn August 1230 hearings before the Senate Governmental
Affairs Committee on S, 2880, the pronosed Consultant Peform Act

of 1980, Senator David Pryor stated that:

"kok % ye found that at least in some important cases
the problem is not the abhsence of rules, but the fail-
ure to honor them or, bv the same token, the creativity
aemployved in finding new ways to evade them. TIndeed,
it hecame verv apparent that the official response to
cach wave of cousulting scandals is the restatement

of existing rules or new rules and a promise of hetter
manaagement. Tt 1s now evident that the issuance of
new rules as opposed to the enforcement of o0ld rules
has hecome a powerful way of avoidina confrontation
with and control of the real problems."

* * * * *

""he bhill we have proposed, therefore, is a sunshine
hill. Tt Aoes not try to tell the agencies what they
must or must not do in the use of consultants. It
simply savs to agencies, 'If you do use consultants,
we in Conaress and the public want to know about it.
e want to know whom yvou use, what you have them

Ao, how you use the work they do for the Government.'"
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"he Conagress Ald not oact on the hill during the 96th Counqgre
and on March 17, 1981, Senator Prvor introduced a similar bill
(9. 719, the proposed Consultant Peform and NDisclosure Act of
1981) that would provide, among other things, statutory guidelines
not only for procuring consulting services as defined by OMB, hut
also for procuring certain other management support services
miring tighter management controls. As of December 14, 1981,

bill had n yeen reported out of the Senate Committee on
Covernmental Affalrs,

EPAY s TISE OF COMSUTTING SERVICRS

For fiscal year 1980, FPA reported expenditures of $4.5% mil-
lion for consulting services meeting OMR'g definition--$3.6 mil-
lion to individually appointed consultants and experts 1/ and
SO907%,4500 for contracts. Mhese amounts do not include EPA'g
exnenditures for contracts used to procure the vast majority of
the manaacement support services covered by this review.

The Office of Personnel and Organization, under the Assist-~
ant Administrator for Administration, 2/ is responsible for
overseeing the hiring of individual expérts and consultants and
monitoring their performance.,

FPAY' s procurement function is centered in the Procurement
and Contracts Management Division, Office of Fiscal and Contracts
Management under the Agsistant Administrator for Administra-
tion. 3/ Procurements are made primarily by three procurements
operations centers at Washington, ND.C., headquarters; Resecarch
Triangle Park, North Carolina; and Cincinnati, Ohio. The head-
aquarters center generally handles procurements {(in excess of
S10,000) for FPA's 10 reaional! offices, headdquarters program
offices, and two field facilities. The Research Triangle Park

BT p— - - - o

1/Tncludes 5200,000 for pavments to memhers of advisory committees

“ who provide independent advice to FPA top management on adency
proarams.  As adgreed with the Senator's office, these members
were not included in the gscope of this review,

?/The Porsonnel Manaagement NDivision, Manadement and Aadency Serv-

T ices, Dffice of the Assistant AMministrator for Planninag and
Manaaement, was reasponsihle for this function hefore a generval
PPA reoraanization in June 1987

3/The division was a part of Manadgement and Adency Sevrvices,
T 0ffice of rhe Assistant Administrator for Plauning and Manage-—
ment, before the June 1981 FPA reorganization.
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center handles nrocurempnts for four laboratories operated by
TOAY o AAEE L o o £ oy v g e P [, Bl MAELL v o AL e TIT e
LA } e MPDOTOLLIET W) T‘b‘v"vb'dl bll ot f10] I't‘:V'c:lL)!Jlll'::lll.’ Lviie \Jl LiIve UL HKMl1L riranw
ning and Standards, and the Office of Administration at Research
Triangle Park. The Cincinnati center handles procurements for
four research laboratories and the Office of Administration at
Cincinnati, as well as seven other research laboratories and

various other agency facilities across the country.

OBJECTIVES, SCOPF, AND METHODOLOGY

T ——- - - - . . — - -

As agreed with Senator Raucus' office, the objective of this
review was to examine FPA's use of management support services
provided by contractors and individual experts and consultants

vy A l-r\ Aotoming whaothaoar Fhoaoos armblioidriocoe wove atmey manscaad o
[ SR Yo BAXT LEOII A TERD WSO WIST L L2 I egipie el Lo L‘.LVJ.L.LC'.’ WO LT M L1V lllallak’jc\‘-‘ E R

ways that would most effectively contribute to accomplishing
FPA's mission. More specifically, our objec¢tives were to deter-
mine whether EPA had:

-=-fhoecurate information on the numher and value of its manage-
ment support service contracts active as of September 30,
1979, and September 30, 1980,

-=Procedures for reviewina and approving justifications
for management supvort service contracts.

~=Methods and procedures for procuring, monitoring, and
evaluating management support services to ensure (1) compe-
tition, (2) unbiased performance, and (3) timely submis-
sion of quality products.

--Procedures for hiring, determining appropriate compensation
for, and monitoring the tenure and performance of individ-
unal consultants and experts.

mo meet these ohijectives, we:

1. Determined the universes and values of all active EPA
contracts as of September 30, 1979, and September 30,
la80,

2. Randomly sampled and reviewed 481 and 490 contracts from
the universes of active EPA contracts as of September 30,
1979 (1,101 contracts), and September 30, 1980 (1,188 con-
tracts), resgpectively, to identify and determine the
value of those contracts which, in our opinion, were
management support service contracts. This information
was used to project the total number and value of active
management support service contracts within the universes
as of the given dates.



APPENDTY T APPENDIX I

Purina fiscal year 1981, FPA's level of contracting was
similar to that experienced Iin fiscal yvear 1980, In fis-
cal vears 1980 and 1981, FPA ohliadated €362 million and
$356 million, respectively, for contracts. As a result,
the number and value of all active FPA contracts as of
Septemher 30, 1981, should not he drastically different
from those as of Septemher 30, 1080, Therefore, we
helieve our proijections of the relative value and number
of management support service contracts in FPA's universe
of all active contracts as of September 30, 1979, and
September 3N, 1980, continue to represent a reasonable
perspective (1) of the extent to which FPA relied on
management support service contractors in fiscal year
1981 and (2) for our other observations, such as the
percentages of cost-plus~-fixed-fee contracts, sole-source
awards, and modifications to contracts used by FPA to
procure mapnagement support services.

Cathered information on management support service con-
tracts in our samples and evaluated established methods
and procedures, as appropriate, that would permit our
determining whether

--justifications for management support service contracts
were adequately reviewed with respect to (a) need,
(b) the availability of in-house capability to perform
the tasks, and (¢) if the tasks appeared to be of the
type that should be performed by Federal employees;

~-the types of awarded contracts offered contractors
maximum incentives to minimize costs;

-~adeguate procedures existed for identifyving and resolv-
ing possible conflict-of-interest situations; and

--contractors' performances were being adeauately moni-
tored and evaluated,

Celected for detailed review 30 management support serv-
ice contracts from those active as of September 30, 1979,
primarily to determine the value of the contractors' work
products in terms of FPA's needs and expectations. We
structured our sample to include 10 contracts awarded by
each of FPA's three procurement centers.

At each location, we identified the program offices that
appeared to provide the hest mix of contracts from which
to make our individual selections for detalled review,

considering with respvect to each program office's active
contracts (a) the number and total values, (b) the range
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of values, and (¢) the tyvpe of award (negotiated competi=-
tive or sole source)., Another criterion used to select
these 30 contracts was whether work products had bheen
completed, We interviewed project officers and other
program off icials responsihle for managing these projects
to obtain their comments on, among other things, the
nlness of work products provided by the contractors
and the adequacy of their opportunity to monitor the
contractors' performance. We d4id not trv to determine
the extent of FPA's reliance, in its decisionmaking, on
the work products produced under these contracts hecause
PPA ohtains information for decisionmaking from a variety
of sources. Recause we reviewed in detail only 30 con-
tracts, we are unable to project the extent of our
ohservations with respect to these contracts to the total
universes of FPA's manadgement support service contracts
active as of September 30, 1979, or September 3¢, 1980,
We are not aware, however, of any reasons why the results
of our review would not bhe indicative of FPA's management
support service contracting activities.

5. Determined the number of individually appointed experts
and consultants working in three RPA headauarters pro-
gram offices (Offlce of Planning and Evaluaticn, Assist-
ant Administrator for Planning and Management; 1/
Nffice of Water Program Operations, Assistant Adminis-
trator for Water and Waste Management; 2/ and Office
of Pesticide Programs, Assistant AdminiStrator for
Pesticides and Toxic Suhstances) as of January 23, 1981,
January 30, 1981, and March 4, 1281, respectively.

These three offices accounted for nearly one-third of
FPA's fiscal year 1980 expenditures for appointed
experts and consultants.

We reviewed personnel records relating to the hiring,
compensation, duties, and tenure of 20 individual experts
and consultants. Our selection was made considering ‘
(a) duties performed, (h) the potential availability of
comnleted work products from the bheginning of their
tenure, and (c¢) total compensation. We examined FPA's
policies and procedures for hiring experts and consult-
ants and periodically reviewing their performances.

o o> - - -7

1/The functions of this office were assumed by the Office of

~ Policy Analysis, Associate Administrator for Policy and
Resource Management, as a result of a general EPA reorganiza-
tion in June 1981,

2/This office was realiaqned under the Assistant Administrator
~ for Water as a result of the June 1981 reorganization.
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Mur review was conducted from Necember 1980 throuah July
1981 at FPA's three procurement centers and selected program
offices in Cincinnati, Research Triangle Park, and Washington,
N.Cay and at FPA's Offlice of Personnel and Organization, Assistant
Administrator for Administration, in Washinaton, D.C. We reviewer]
and analvzed OMR, NOPM, and FPA requlations, bulletins, circulars,
and memorandums; reviewed work products prepared by contractors
and individual experts and consultants; reviewed pending and
enacted leagislation councerning management controls for Federal
agencies' use of consulting and other management support services;
and interviewed FPA procurement, personnel, budget, and program
officials at FEPA headquarters and field locations. We also inter-
viewed three consultants and three experts at FPA headaquarters
to discuss their dAuties and responsibilities. We then discussed
the performance of consultants and experts with supervisors and
management officlials in the three program offices.

As a result of our prior reviews and Presidential and con-
aressional interest, OMR and the Congress are considering actions
that could tighten management control over Federal aagencies' use
of management support services. Situations existing at FPA rela-
tive to its use of management support services were not unlike
those found during our prior reviews of other civilian agencies

and DOD, Accordingly, this report contains no conclusions and
recommendations.

As requested by Senator Raucus' office, we d4id not ohtain
written comments on this report; however, we discussed the
matters in the report with agency officials and their comments
were considered in its preparation.
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FPAle RELIANCE ON MANAGEMENT
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suppor™ FPVTCP CONTRACTORS

- —— - - - - -

PPA relies heavily on management support service contractors
to help accomplish its mission. However, no provision has been
e to fully disclose, to the Congress and others, the extent of
3 rwlxdncn on these contractors. Further, most EPA program
- ‘ s for managenment support services to be procured
nmdw cmntrdvt are not subject to agency procedures that could
tighten management control over their use.

These problems exist because statutory reporting require-
ments and special EPA internal procedures for reviewing procure-
ment requests apply only to consulting services as defined by
OMB,  Roth prohlems could he eliminated hy making such reporting
recuirement and review procedures applicable to other management

t services, as well as consulting services meeting OMB'g
”Lnltlmn. These issues are beina addressed by pending legisla-
Fron and chanaes under consideration by OMB to its QUldanCP to
Federal adgencies,

Many FPA management support service contracts appear to give
contractors sufficient latitude to perform some hasic Covernment
manaaement functions which should normally be performed by Federal
oemnlovees, However, we could not determine if contractors were,
in fact, merforminag basic management functions hecause of the need
for criteria to determine where contractor assistance ends and
performance beains. Changes beina considered by OMB to its
aquidance to Pederal agencies would also reauire additional manage-~
ment controls to assure that basic management functions are per-—
Formed by Government employees,

FPAts ACTIVE MAMAGRMEN™
EAPPAPT ERROTCRECONTREC ™S VALURD
AmT qrvwﬁﬂr ﬁﬁﬂﬁﬁﬁﬁ MTTTTﬁﬂ ﬁﬁTTAR

FPAa did not have information that accurately showed the
axtent of its rellilance on management support service contractors.
To provide a perspective of FPA's dependence on management sup-
port service contractors, we randomly selected and reviewed
separate nples from FPA's contracts active as of September 30,
1979, and September 30, 1980, to identify those which, in accord-
ance with our definition (see p. 13), were awarded to procure
management support services. As of these two dates, EPA had
1,101 active contracts with total cumulative obligations of
ahbout %495 million and 1,188 active contracts with total cumula-
tive ohligations of %704 million, respectively.

Y

We determined that 444 contracts met our definition of manage-
ment support services--217 contracts, or 45 percent, of the 481
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contracts comprising our 1979 =sample and 227 contracts, or 46
nercent, of the 4490 contracts comprising our 1980 sample, Further,
we Adetermined that manaadement support service contracts accounted
for 54 percent and 61l percent, resvectively, of the obligatious
incurred for those contracts comprising our 1979 and 1980 samples.
NPDetails are shown in the following tables.

1979 Sample Contracts Determined
by Us to Be tor Management Support Services (note a)

Procurements Contracts in sample Management support service contracts
operat jons CumuTative Percent of Cumulative  Percent of
center Mumber obligations Number  sample obligations sample
(millions) (millions)
Cincinnati 150 $ 43.3 74 49 S 29.1 67
Research
Triangle
Park 154 7).6 56 36 37.6 53
Washinagton 177 B9.0 R7 49 43,6 49
Total 481 $203,0 217 45 $110.3 54
- eI e gy

a/Tnitially, we randomly selected for review 500 contracts from those active
T as of September 30, 1979, However, we could not locate four contract
files from those selected. In addition, we excluded 15 basic ordering
agreements from our sample. (Basic ordering agreements are "dummy"
contracts under which separate new contracts are awarded for work to
be performed.)

n



APPINDIY TT APPENDIX 11X

1980 Sample Contracts Netermined

by Us to Re for Management Support Services (note a)

Procurements  Contracts in sample Management support service contracts
operat ions Cumulat ive Percent ot Cumulative  Percent ot
center Number obligations Number  sample obligations sample

(millions) (millions)
Cincinnatil 136 % 55,5 71 52 S 36.9 66
Research
Triangle
Park 150 127.2 67 45 83.7 66
Washitgton 204 16A.6 89 44 92.2 55
Total 490 $349.3 227 46 $212.8 61

st g —— S———

a/Tnitially, we randomly selected for review 500 contracts from those active

T as of September 30, 1980, However, we could not locate seven contract
files from those selected. Tn addition, we excluded three bhasic ordering
aareements from our sample.

Msina the average percentade of contracts and cumulative
ohbllaations from our 1979 and 1980 samples, we estimated the
total number and value of management support service contracts in
EFPAYs universes of active contracts at September 30, 1979, and
September 30, 1980, As shown below, we estimated that as of these
dates, FPA had 497 and 550 management support service contracts,
with cummulative obligations of $268 million and $429 milliou,
respectively.

11
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Fstimates of the Number and Value
of Active FPA Management SUppPOrt service contracts

Percent considered Estimates of total
miverses of management support universes of management
active contracts services support service contracts

Curulative Cumylative Cumulative
Ags of Mumber obligations Number obligations Number obligations
(millions) (millions)
September
30, 1979 1,1m S 495 45 54 497 S 268
September
30, 1980 1,188 S 704 46 61 550 S 429

OMB Circular A-120 makes the agencies' contracting officers
responsible for determining whether a requested solicitation or
procurement action is for consulting services. Federal Procure-
ment Regulations (41 CFR 1-4.803 (August 1980)), promulgated to
implement this provision, provide that the contracting officers’
determinations shall be final. FPA contracting officers classify
most agency procurement actions as research and development. The
following table shows how FPA contracting officers classified the
444 manaaement support service contracts identified in our 1979

and 1980 gamples,.

12
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EPA Classification of Contracts
Which We Consifdered TO Be For Management support Services

1979 sample 1980 sample
Percent Original Percent Percent Original Percent
Classification of dollar of of dollar of
cateqory Number total value total Number  total value total
(millions) (millions)
Pesearch and
development 171 79 & 03,5 a0 185 82 $114.9 90
Services 27 12 7.2 7 14 3 7.4 6
Other technical
Pervices 14 7 2.4 2 16 7 3.0 2
Consulting
services - - - - 4 2 0.6 1
Other (note a) 5 2 0.6 1 8 3 1.3 1
Total 217 100 $103.7 100 227 100 $127.2 100
wam— ——— — m— am—— Ep—— ————

E/Inc‘:ludes contracts for automatic data processing, architects and engineers,
and those which were unclassified.

FPA's reliance on management support service contractors is
much greater than its records indicate for consulting services.
mhe Adifference in our definition of management suprort services
and FPA's interpretation of consulting services is discussed 1n
the followina section,

NUR DREFINITION OF MANAGFMENT
SOPPORT SERVICFS AND FPATS
TR RPRETAT) SOF TNG SFRVICES

v

Nur earlier reviews of consultinag service contracts at
several civilian agencies and DOD 1/ showed that the agencies

were havinag Aifficulty in reporting consulting service con-
tracts. We have previously reported that the fundamental problem

with OMR's definition, as contained in OMR Circular A-120, was
that it is vague and subiect to interpretation and judgment.

- -

1/"Controls Over Consulting Service Contracts at Federal Ageuncies
~ Meed Tiahtening" (PSAD-80-35, Mar. 20, 1980) and "Controls
Over NOD's Manéqement Support Service Contracts Need Strengthen-
ing" (MASAD-81-19, Mar. 31, 1981).

13
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FPA's interpetation of OMR's defiunition

FPA's definition of consulting services as presented in its
Necember 12, 19810, Procurement Information Yotice 1/ states in
part that: -

"Consultants provide only analysis or advice regarding
agency or program policy, strateqy, performance or
oraanization., Consultants do not perform operating
functions or supérvisé thé perfFormancé of operating
Fanctions. Operating functions involve work that con-
tributes directIy to Ehe "achievement of Ehe fundamental
qoals of the 6rganization, whereas sEAFF or advisory
Finctions contribute indirectly to the achievement of
these goals." (Underscoring supplied.)

The first example the notice provides of services which
should not he considered consulting services is:

"Reaqulatory impact analyses, including economic impact
anaiyses, of effluent guidelines on specific industries,
such as the organic chemicals industry.”

The Acting Director of the Procurement and Contracts Manage-
ment Nivision told us that such services are not considered con-
sulting services because "the contractor is not asked to make
recommendations”" on which pollution control technology option
should be imposed by requlation on the studied industries. How-
ever, the Acting Nirector noted that if FPA awarded a contract to
assess the adeaquacy of the methodology and performance of "requla-
tory impact analvsis,”" FPA would consider that contract to he for
consulting services because the contractor would render advice on
a matter (requlatory impact analvsis) which is an operating func-
tion of the agency.

Rroader definition used
for oar determinations

- ] - ] T W T W -y .. o

Nur estimate of FPA's universes of management support service -
contracts, as presented on pages 11 and 12, is based on a much
broader definition of consulting services than that used by TPA.
Our definition of management support services includes the tynes
of services, studies, and analyses which our prior reviews of
other civilian aqgencies and DOD have shown to bhe subject to prob-
lems and abuses similar to those of consulting services,

- ]~ -

1/Procurement information notices are lLssued by the Procurement
and Contracts Management Nivision to provide interim guidance
until permanent changes can he incormorated into FPA's Contracts
Management Manual.

14
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We considered any contract to he for management support
services If it was awarded largelvy to provide EPA with advice,
evaluation, analysis, conclusions, and/or recommendations on
agency or program management, functions, responsibilities, and
operations relating to the accomplishment of the agency's mission.
This differs sianificantly from OMR's definition of what consti-
tutes a consulting service contract. TFor example, as indicated
ahbove, pursuant to its interpretation of OMRB's definition, EPA
Adoes not include, in its definition of consulting services, con-
tracts for what it considers operating functions, such as those
to perform economic impact analysis of technology options for
controlling wastewater discharges by the industries which it
requlates. We have included such contracts in our definition of
management support services because FPA is seeking the contrac-
tors' "advice and/or analysis" of the impact of alternatives
available for controlling pollution. 1In our opinion, it is
irrelevant whether or not the contractor specifically makes
recommendations. Recommendations could be implied.

Converselv, our definition excluded most contracts for such
services as automatic data processing, architects and engineers,
financial audits, and construction. However, we considered
contracts that FPA classified as research and development as
meeting our definition of management support services when the
contracts were awarded by FPA to obtain advice, evaluation,
analysis, conclusions, and/or recommendations.

NISCTONSTURE OF RFLIANCFE ON MANAGEMENT
hai=Ralal:Lus o ri vl Hal ol ofed Nl -7 Calii'e] - 1= S

The Supplemental Appropriations and Rescission Act, 1980,
reaquired that heginning with the submigsion of the fiscal vear
1982 bhudget justifications, Federal agencies annually provide
to the House and Senate appropriations committees information on
(1) the estimated amount of funds reauested for consulting serv-
ices, (2) the appropriations accounts in which these funds are
located, and (3) a hrief description of the need for these serv-
ices, includinag a list of major vrograms reguiring them. FPA's
submission--prepared in accordance with instructions contained in
OMB Byulletin Mo. 80-13, dated August 4, 1980--showed it was
requesting $1,375,000 in fiscal year 1982 for consulting service
contracts. This estimate did not provide the Congress the prop-
er perspective of EPA's anticipated reliance in fiscal year
1982 on contracts subject to the abuses and prohlems generally
associated with consulting services.

In fiscal vear 1981, EPA obligated $356 million for con-

tracts., As shown on page 12, we estimated that 61 percent of
the ohligations incurred for all EPA contracts active as of

15
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September 30, 1980, were for management support service contracts.
Tsing that percentage, we estimated that FPA obligated ahout $217
million for such contracts in fiscal year 1981. As of January 12,
1982, it apreared that FPA's contract funding for fiscal year 1982
could he less than that available for 1981. 1levertheless, FPA's
obligations for management support service contracts could rea-
sonably he expected to be many times the $1,375,000 which RPA
indicated it was requesting for consulting services in fiscal year
1082,

Previous efforts to reauire
budgetary "1dentiFication oF requests
Fof Manaqensnt SIpPOTE BEEVISEs

In the draft of our report entitled "Controls Over DOD's
Management Support Service Contracts Yeed Strengthening"
(MASAD-81-19, Mar. 31, 1981), we proposed that the Congress con-
sider legislation to reauire budgetary identification of funds
being requested for certain management support services. In its
February 27, 1981, comments on that draft report, OMB stated that
it did not believe that a specific entry (budget line item) for
such services within the ohject classification schedules for each
agency account in the budget was necessary, appropriate, or prac-
ticable. 1Tn responding to OMB, we stated that our proposal did
not require information for management support services in the
detail which OMB described in its comments.

We noted that the concept has already been implemented.
First, as noted earlier, in August 1980 OMB had issued Rulletin
No. R0-13 which instructed Federal agencies how to submit--pursuant
to Section 307 of the Supplemental Appropriations and Rescission
Act, 1980--the estimated amount of funds for consulting services
included in their fiscal vear 1982 budget requests. Also, OMR
Rulletin No. 81-8, dated January 24, 1981, instructed executive
agencies in submitting plans to reduce by 5 percent their planned
obhligations for fiscal year 1981, not only for consulting services
as determined pursuant to OMR's definition, but also for manage-
ment and professional services and special studies and analyses
as identified by specific codes of the Federal Procurement Data
System. This system was implemented on October 1, 1978, hyv the
Office of Federal Procurement Policy, a nart of OMR, The office
is responsibhle for, among other things, collecting and dissemi-
nating Federal adgencies' procurement data needed by the Congress,
the executive branch, and the private sector. Tnder this systenm,
all Federal adgencies are reauired to report individuval contract
actions over $10,000, A contract must be coded to indicate
(1) whether it is a consultant-type award and (2) the type of
principal product or service it will provide, such as various
management support services.

16
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Thus, as pointed out in our March 1981 report, with the
implementation of the Supplemental Appropriations and Rescission
Act, 1980, by OMR Bulletin 80-13, budgetarv identification of
consulting services is already required. The agencies' compliance
with OMR Rulletin 81-8 demonstrated the feasibhility of expanding
that identification to other management support services. Accord-
ingly, we helieve that OMR could have adopted the essence of our
proposal by extending the reguirements of its Circular 80-13 to
include these management support service contracts which are not
now generallyv classified as consulting services and furnish this
information to the Congress as a part of the budget review
process.

Section 206 of . 719, the Consultant Reform and Disclosure
Act of 1981 (see p. 4), would require, among other things, the
President's budget transmitted to the Congress each fiscal year
to set forth separately, within each subfunctional category,
the amount of funds heing requested for (1) the procurement of
consulting services, management and professional services, and
special studies and analvses and (2) all other procurement
activities,

TNTRERMAL REVIFW OF REOUFSTS FOR
P00 Vet ol Lol AN od =i oTol oyt oS 03 A 1 H od of - AN

We estimated that only ahout 5 percent of EPA's fiscal yvear
1980 procurement reaquests for management support services were
subject to a required, independent internal review designed to
provide limited management control over FPA's use of consulting
services. According to these FPA procedures, the review require-
ment now applies only to those procurement reguests for con-
sulting services as defined in OMB Circular A-120.

Of the 89 management support service contracts in our 1980
headaquarters sample, 16 of the proposals or procurement requests
were initiated in fiscal year 1980. Our review of EPA headquar-
ters files disclosed that only 2 of these 16 proposals were
submitted to the Management and Organization Division for review.
Tn addition, we examined files for 10 1980 management support
service contracts awarded hv each of the Cincinnati and Research
Triangle Park procurements centers. We found that none of the
20 requests were submitted for internal review hefore the
procurement action was started.

At the time these contracts were awarded, EPA's Contracts
Management Manual reauired that headquarters program and staff
offices, regional offices, and field installations proposing to
contract for consulting services prepare a memorandum describing
the management problem needinag attention, including its nature
and dimensions. The memorandum also had to identify, if possible,
the type, extent, and sources of assistance needed to solve the

17
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prohblem, ™he memorandums were to be sent to the Director of the
Manaaement and Organization Nivision, Nffice of Personnel and
Nraanization, Aggistant Administrator for Administration. 1/ The
Nivision was responsible for determining whether the requifement
could he met in~house or throuah other Federal sources.

New review procedures

- —— o - - W -~ —" -

Tn its plan submitted in respounse to OMR's July 2, 1980,
memorandum, EPA indicated that new procedures would be established
for program offices' use in justifying consulting service procure-
ments, (See p. 3.) On NDecember 12, 1980, FPA issued Procurement
Information Notice 80-41~1 to advise agency procurement personnel
of procedural changes in contracting for consulting services.
According to that notice, program offices must prepare a justifi-
cation for the use of all consulting services, including:

--Why the services are needed and how they will enhance the
accompl ishment of the agency's mission.

~=The need to contract for these services in lieu of using
in~house capabilities. (The Management and Organization
NMivision shall continue to determine and document whether
the requirement can be met in-house.)

-—-A certification that the services do not unnecessarily du-
plicate any previously performed work, including an explana-
tion of the bhasis uron which such certification is made.

The proaram office initiating the reguirement must obtain
written approvals to procure consulting services from various
organizational levels as follows:

--For consulting services expected to cost less than $50,000,
approval from an official at a level abhove the organiza-
tion initiating the requirement (during the fourth fiscal
aquarter, from an official at the second level ahove the
organization initiating the requirement).

--For consulting services expected to cost $50,000 or more,
approval from the assistant administrator or regional
administrator to whom the initiating program office is
responsihle.

These apnrovals, as well as the approval of the Management
and Oraganization Nivision, must be included as part of the pro-
curement packaae submitted by a proqram office to the Procurement
and Contracts Management Division.

——————— - — - - - - -

1/See footnote 3 on paage 4.

1R
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Tn addition, these changes reauire that, for a noncompetitive
procurement of consulting services that could result in obligations
of $50,000 or more, a justification he submitted to the Director,
Procurement and Contracts Management Division, for approval before
the request for proposals is issued. Previously, the Director was
required generally to review and approve only those justifications
for noncompetitive procurements expected to exceed $250,000. As
of January 11, 1982, these changes were under review within EPA
and had not heen formally incorporated into its Contracts Manage-
ment Manual.,

Many of the procurements meeting our definition of manage-
ment support services would not he subject to these procedures.
Tn our report entitled "Controls Over Consulting Service Con-
tracts at Federal Agencies Need Tightening" (PSAD-80-~35, Mar. 20,
1980}, we recommended that the Director of OMB work with the
Congress to achieve a hetter and more uniform understanding of
the consulting service definition in terms of coverage, clarity,
and congressional needs. We restated that position in our March
1881 rerort, "Controls Over DOD's Management Support Service
Tontracts Meed Strengthening," and suagested that one way to
omplish Lt was to use the existing procurement coding struc-
re developed by the Office of Federal Procurement Policy.

Tn a Fehruary 27, 1981, letter to us, OMB stated that it
agreed with our recommendation and was considering the issuance
of a bulletin to extend the management controls for consulting
services to certain management and professional services, special
tudies and analvses, and comparable management and support
services for research and development as identified by the
Nffice of Federal Procurement Policy codings. On January 11,
1982, MR issued a nroposed bulletin for public and Federal
agency review and comment that would require that OMR and Federal
agency management controls, such as FPA's internal review proce-
Aures for procurement reauests for consulting services, he
extended to other management support services.

DIFFICNOLT™Y TN DISTINGUISHING RETWFRFN
MERNACFAFERT "SNP BART ~SFRITCE  TONTRACFARS ¢
RS YN RACR AR " PRARORMANCR ~AF~""~777 7~
SOUERRAERTAL " FORCRIONS ™"~~~

FPA contractors may be performing work which should be per-
formed hy FPA employees, but we covld not determine if the con-
tractors' actions were improper because of the lack of criteria
to distinguish between assistance and performance.
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OMRB Circular A-76, "Policies for Acauiring Commercial or
Tndustrial Products and Services Needed by the Government,"
revised March 29, 1979, 1/ defines a governmental function as
"a function which must be performed in-house due to a special
relationship in executing governmental responsibilities." The
circular states that "certain functions are so inherently govern-
mental in nature, bheing so intimately related to the public
interest, as to mandate performance hv Federal employees."
According to the circular, qovernmental functions can fall into
several cateqories, includina the discretionary application of
GCovernment authority as in managing Government programs requiring
value judgments, directinag national defense, selecting program
priorities, or directing Federal employees.

OMR Circular A-120 also prohibits agencies from contracting
out inherentlv governmental work by emphasizing that "consulting
services” will not be used in performing work of a policy decision-
making or managerial nature which is the direct respronsibility
of agency officials." This same policy was stated earlier in OMB
Bulletin 78-11, dated May 5, 1978.

Although this criteria is specific and leaves little room for
doubt, FPA and other agencies have used consulting or management
contractors for what appeared to be basic management functions.
This happens because OMRB guidance allows Federal agencies to hire
contractors to assist or advise them in performing their adminis-—
trative or management activities. OMB, however, does not define
asgistance or describhe at what point contractor assistance ends
and performance of management functions bhegins. Thus, during
this review, we found it difficult to document instances where
FPA contractors were performing hasic management functions.

We found many cases where contractors may have been involved
in managing FPA programs and projects. Of the 444 consulting
service~type contracts included in our samples, 408 appeared to
have been at least partially for the performance of governmental
functions. Several examples of these contracts follow.

~~B contract for $6R8,442 was awarded for studies relating to
toxic substances enforcement proceedinas and compliance.
The work included gathering data, assessing the data to
determine whether environmental requlations had been
violated, and helping FPA take necessary enforcement

- T———— - —— - -~

1/%ince 1955 the executive hranch's policv has been to rely on

~ the private sector to provide the goods and services it needs
to act on the public's hehalf. This policy was expressed in
temporary bulletins issued as early as 1955 and was made more
permanent when OMR lPssued Circular A-76 in 1966,
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actions. A modification increased its value to $193,636.
Netermining whether a regulation has been violated and
taking enforcement action are activities which appear

to be inherently of a governmental nature and which should
he performed by FPA personnel,

--A $375,346 award was made to assist the Toxic Substances
Control Act Interagency Testing Committee. Among other
things, the contractor was responsible for identifying,
for Committee review, chemicals needing testing and the
priority for such testing. These functions appear to be of
a policy-decisionmaking and program priority-determining
nature that reaquire judgment and demand accountability of
FPA emplovees. BRecause FPA exercised an option clause,
the contract's value was increased to $773,434.

~~-FPA awarded a S5-year contract originally valued at $3.56
million for work associated with developing new-source
performance standards for five industrial source categories
of hazardous air pollutants. The contractor was required
to, amonag other things, (1) identify emission problems
which might he effectively controlled by a standard of
performance; specifv the facilities and types of pollutants
that are suitable candidates for staudards of performance
and explain the rationale for selection; identify processes,
facilities, or pollutants which should be candidates and
give the reasons, (2) recommend the processes and pollut-
ants, if any, in these categories for which standards
should he developed, and explain the rationale for the
recommendations, (3) solicit comments from knowledgeable
narties, such as Covernment agencies, industry groups, and
public interest groups, during the data gathering process
and bhe available for meetings with such groups, and (4)
prepare the draft regulation for the process under con-
sideration as it would appear in the Federal Register
when the new-source standard was proposed. These func-
tions apprear to be agovernmental in nature because they
reauired determining priorities and making value judg-
ments.

Tn a June 30, 1980, memorandum to the EPA Administrator, the
Neputy Assistant Administrator for Management and Agency Services
explained in general the agency's rationale for using contractors
to perform so much of itg work. According to the memorandum, con-
tractors are used primarily to purchase technical and analytical
support for the agencvy's research and reqgulation development pro-
grams, which are largely made up of discrete, time-limited tasks
associated with developing environmental quidelines requiring
concentrated efforts by teams of hiahly skilled scientists and
engineers.
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The Teputy Assistant Administrator offered the following
reasons for RPA's historically having used contractors to help
accomnl ish these tasks:

--FPA employees are allowed to concentrate on the actual
policvmaking functions that require Jjudagment and demand
accountahility on the agency's part.

--The alternative of hiring Federal emplovees prohably is
not feasihle even if the Congress authorized the necessary
additional positions because Federal personnel requlations
make it difficult or impossibhle to release permanent
emplovees when a project is completed. It would be
extremely difficult to hire qualified managers and staff
if EPA offered only temporary or term appointments.

~~In some instances, the agency needs information and exper-
tise that can bhe found only in industry.

This situation is consistent with information we have devel-
oped in previous reviews of other agencies. In our June 19, 1981,
report (FPCN-81-43) referred to previously, we recommended that
‘the Director, OMR, prepare written guidelines that will bhetter
distinguish between contractors' advice on Goverument functions
and their performance of such functions. ™We added that these
guidelines should clearly indicate where advice stops and perform-
ance begins. In commenting on the report, the Deputy Director,
OMR, stated that OMB concurred in the recommendation and was in
the process of proposina changes to OMR Circular A-120 that
would, among other things, require additional management controls
to ensure that governmental functions are not performed by con-
tractors. On January 11, 1982, OMB issued in the Federal Regis-~
ter a proposed revision to Circular A-120 for public and Federal
agency review and comment. The proposed revision would require
“that goverumental functions be performed by Government employees.

Also, in responding to our March 1981 report on DOD's use

-of consulting services, OMR said that aaaressive implementation

of Circular A-76 with respect to nongovernmental functions
(finding out that it may be less expensive to have these functions
" performed bv contractors) will release additional personnel to
help perform governmental tasks now beina performed by contractors.
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CONTRACTING MPmHﬂDq AN} PROCEDURFES

—— - - - - - -

USED TO PROCURE MANAGPMFNT SUPPORT SERVICES

S — —— —— 7————— o 2 - > - ———_- - T —— - — - - -~

FPA procures most management support services under contracts.
Our review of the contracting methods and procedures used by EPA
to award the 444 management support service contracts identified
from our samples showed:

--Fighty-eight percent were cost-plus-fixed-fee contracts
of which about 30 percent of were term contracts.

--Sixty percent were modified to increase costs, expand the
scopes of work, and/or extend the periods of performance.

--Thirty percent were awarded sole-source (without competi-
tion).

Work products provided under 10 of 30 management support
contracts which we reviewed in detail appeared to be of guestion-
able value to EPA. Mo work product was received under one of
the 30 contracts. Also, EPA's contract review and award proce-
Adures Aid not require prospective contractors to provide adequate
information for identifying and dealinag with potential organiza-
tional conflict-of-interest situations. However, FPA had drafted
proposed requlations that would strengthen its procedures for
considering such situations.

COST.PING—-FIYEDND=-FEFE CONTRACTS

EPA awarded ahout 28 percent of the management support service
contracts in our 1979 and 1980 samples as neaotiated cost-nlus-
fixed-fee contracts. A cost-plus-fixed-fee contract is a cost-
reimbursement tvpe of contract which provides for the payment of
a fixed fee to the contractor reagardless of the costs it incurs.
"hder a cost-plus-fixed-fee contract, the reimbursable costs as
well as the fee are determined separately as a part of the nego-
tiation process. Ouce neqotiated, the fixed fee does not vary
on the basis of actual costs incurred by the contractor. The
fixed fee changes only when the contract's scope of work changes
pursuant to a modification that would also generally involve the
contractor's incurring additional costs. However, it is not
unusual for cost-plus-fixed-fee contracts to be modified to
anthorize contractors to be reimbursed for more costs than ini-
tially negotiated (cost overruns). Because the fixed fee does
not varv in relation to the contractor's ability to control costs,
the cost-plus-fixed-fee contract provides the contractor with
only a minimum incentive for effective management control of
costs.
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Usually the cost-plus-fixed-fee contract is used where

dollar amounts are large, the scope of work cannot be precisely
‘ ‘mined, and the uncertainty involved in performance is so
1t that neither a firm price nor an incentive arrangement can

stablished during the life of the contract. EPA contracting
rers classified about 80 percent of the management support
service contracts identified in our 1979 and 1980 samples as
research and development. Federal Procurement Requlations

{41 CFR 1-~3.405-5 (1980)) state that the cost-plus~fixed-fee
contract is suitable for use when the contract is for the perform=-
ance of research, or preliminary exploration or study, where the
level of effort required is unknown. EPA's standard justifica-
tion for making cost-plus-fixed-fee awards was that

--contracting by this method was likely to be less costly
than other methods and

~--securing services of the kind or quality required without
using such contracts was impractical. ‘

There are two basic forms of cost-plus-fixed-fee contract,
completion and term. The completion form normally requires the
contractor to complete and deliver an end product, such as a
report, to earn the fixed fee. The basic term contract describes
the scope of work to be done in general terms and obligates the
contractor to devote a specified level of effort for a stated
period of time. As the agency needs work done, it issues a work
assignment to the contractor. Under the term form of contract,
the contractor can earn the fixed fee by applying the specified
level of effort to work assignments submitted by the agency
during the contract period.

One reason term contracts are used is that they require less
time in getting a contractor started on work needed by the agency.
The basic term contract is already in existence, and all that is
required is issuing a work assignment without having to solicit
and evaluate proposals. If properly used, term contracts can
(1) increase the efficiency of procurement operations and (2) re-
duce contract personnel workload. Further, Federal Procurement
Regulations (41 CFR 1-3.405-5 (1980)) state that in the case of
research and development, the term form of contract may be pref-
erable to the completion form because it can provide more flexi-
bility for performing the work.

A term contract may call for substantial contractor effort,
as well as subcontractors' efforts, over an extended period.
For example, in September 1979 LPA awarded a cost-plus-fixed-fee
term contract with an initial value of $1.5 million to support
EPA's Ticonomic Analysis Division in determining the economic
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impact of environmental regulations and policies. The contract's
original term was about 13 months, with two l-year options, and
committed the contractor to 48,000 staff hours of effort. By
exercising options, EPA increased the value of the contract to
$4.8 million and committed the contractor to provide 144,000
staff hours of effort through September 30, 1982, Because of the
very diverse areas in which work was expected to be performed,
EPA authorized the prime contractor to subcontract with 17 firms
for a total amount not to exceed $3.3 million. 1In addition, EPA
approved the prime contractor's possible use of 22 individual
consultants for from 6 to 350 hours each at hourly rates of pay
ranging from $12.50 to $70.

Extent of EPA's reliance on
cost-plus—-fixed-fee contracts

As indicated earlier, EPA relies extensively on cost-plus-
fixed-fee contracts to procure management support services. The
following table shows for the 444 management support service
contracts identified from our 1979 and 1980 samples, the number
and types of contracts awarded and the total contract values.
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Npmher and Value-of Management
Support Eervicé Awards in OUf I97973nd 1980
fampI&s hy Pifferent Contract Types™ ~~
Mumher of Percent Total Percent
Contract type contracts of total values of total

-], - . ————— - - - - - - P —— - - -

(millions)

Cost-plus-

fixed-fee 392 g8 $406.0 87
Cost—

reimbursahle 20 5 7.8 2
Fixed-price 18 4 4,2 1
Cost-plusg- ,

award fee 8 2 41.6 9
Other (note a) 6 '1 5.1 _L

Total 444 100 $464.7 100

— - -~ —————— - -
—— ~ o prorioiernd

a/Includes time and materials and cost-sharing contracts.

FPA's use of cost~plus~-fixed-fee contracts in 88 percent of
its awards for management support services is much higher than
the 49 percent cost-plus-fixed-fee usaqge rate we reported for six
other Federal agencies in our 1980 report referred to earlier. 1/
In addition, of the 392 active cost-plus-fixed~-fee management
service contracts identified in our 1979 and 1980 samvles,

119 contracts, or ahout 30 percent, having total values of
"8169 million were term contracts.

| FPA awards most of its cost-plus-fixed-fee contracts on a
‘neqgotiated, competitive hasis, which involves (1) soliciting
offers from a number of firms, (2) determining which firms are
"gqualified and which offers are considered reasonable, and
- (3) negotiating a contract with the firm believed to hest serve
the interests of the Government in performing the desired tasks.
Consequently, the firm making the lowest offer may not receive
the contract.

W - -

1/"Controls Over Consulting Service Contracts at Federal Agencies
~ Need Tightening" (PSAD-20-35, Mgy, 20, 1980),
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COSTE " FRPANN " ECOPRE " OF WORK, ARG
ERTEAR " PRRTODS OF PRRFORMANCE ™~

- - —— = - " - ————— - —-—— " W -

FPA management support service contracts were modified exten-
gively., Contract modifications can add to contract costs, expand
the scopes of work, and/or extend the periods of performance.
Also, many FPA management support service contracts contain option
clauses which--under oredetermined conditions--allow EPA to obtain
additional contractor efforts beyond those readuired hy the bhasic
contract. fontractors are paid for any such additional work in

accordance with provisions of the options.

Nf the 444 management support service contracts included in
our 1979 and 1980 gamples, 267 contracts, or 60 percent, had non-
option modifications to increase costs, expand the scope of work,
and/or extend the periods of performance. The following table
shows the extent and reasons for contract modifications.

Categories of Modifications
to-ManageﬁEnt Support Sérvice Contracts
Ticluded 1n"Our Samples_[(note_ay -~

-w-

_ 1979 sample 1980 sample
ﬁ“" ”F"-""‘.n-‘”r"“ 'ﬂa!:’”?‘ ..... .‘.“\"'F--‘. -
Cateqory contracts modifications contracts modifications
Yiork scone, cost,
and period of
nerformance 41 76 35 83
ork scope 49 102 47 138
Cost 74 153 55 148
Period of
nerformance 108 158 57 98

a/Fiaqures mav be duplicated because a contract may have been modi-
fied in more than one category.

Modifications increased the original costs of 256 management

support service contracts that were modified to increase costs by
150 percent as shown on the next paqge.
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Cost Modifications to Management Support Service Contracts
Included in Our Samples (note a)

1979 sample 1980 sample Total

Contracts with cost modifications 125 131 256

Original values of contracts
modified to increase costs
(millions) ' $53.8 $73.0 $126.8

Total values of modifications
(millions) $73.0 5118.n0 $191.0

Total cumulative values of contracts

modified to increase costs
(millions) $126.8 $191.0 $317.8

Percent of dollar increase in
contract value 136 161 150

a/Information on modifications was compiled over several months
early in calendar year 1981 at the three EPA procurement centers
which we visited. Because many of the contracts were still
active at the time of our review, additional modifications might
have been made since our review and may yet be made before com-
pletion of the contracts.

EPA's exercising of option clauses accounted for significant
portions of the total increase in contract costs. For fiscal year
1979 contracts, $47.8 million, or 65 percent, of the contract cost
modifications was the result of exercising option clauses. For
fiscal year 1980 contracts, the exercising of option clauses
increased contract costs by $45.2 million, or 38 percent of the
total cost increases.

Management support service contracts frequently were not
completed within the original periods of performance. Of the 444
contracts reviewed, 219, or 49 percent, were not completed within
the original time frame as shown in the followiny table.
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Months Period of Performance Fxtended for Management
TR APPoOrE” Qerv1ce “ContracEs™In Our Samples

————— - o ;- o - T S - - - - - - ——a—. -

NMumber of contracts

Months of extension 19797 8ampIe ™ 1980 sampIe™ "ToEal

0N 85 140 225
1 throuagh 6 51 33 84
7 through 12 36 15 51
13 through 18 18 9 27
19 through 24 11 11 22
25 through 30 5 7 12
31 through 36 6 5 11
317 and Nver _.5 7 12

Total 217 227 a/ 444

- - - g ———_—

A/an1uﬂeq 02 1970 contracts and 162 1980 contracts for which
the initial or modified neriods of performance had not expired
at the time of our review. Consequently, we do not know whether
initial or additional extensions will he experienced on any of
these contracts.

The extent and effect which modifications can have on con-
tracts is 1llustrated by the following example.

--Tn Octoher 1977, FPA awarded a $273,071 cost-plus-fixed-
fee contract to help select and evaluate tests procedures
for toxic pollutants in wastewaters. Although the countract
was initially neqotiated competitively, it was subsequently
modified 13 times in a sole-source enviroument to increase
contract costs, expand the scope of work, and/or extend
the period of performance. Five of the 13 modifications
were for changes in two or more of the categories (cost,
scope, period of performance). As part of the negotiation
process for the last modification, FPA's Office of General
Counsel questioned the continued awards of sole-source
modifications to extend the contract for additional work.
Further, there were seven modifications totaling
'$1,257,119, including $129,000 in overruns, which increased
the total costs of the contract by over 460 percent. Due
to scope of work chanages as well as to technical problems,
the period of performance was extended to early 1982, or
33 months after the originally scheduled completion.
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The Acting Nirector, Procurement and Contracts Management
Nivision, said he was unaware that contract modifications were
made to the extent our review indicated. However, he sald that
he would have to closely examine our statistics hefore commenting
on their sianificance, if any.

SOLF-SOURCE AWARDS

Nf the 444 management support service contracts identified
from our 1979 and 1920 samples, 133 contracts, or 30 percent,
having values totaling nearly $66 million were awarded sole source
(without competition). This percentage is significantly lower
than the A7 percent reported in our earlier report on six other
Federal agencies' use of consulting services.

FPA justifies sole-source contracts on the basis of countrac-
tor expertise, previous experience with the contractor, and/or
time exigency. Although these factors may have heen used to
justify sole-source awards, sole-source contractors did not
necessarily produce more timely results. We found that six of
eight sole-source contracts reviewed in detail were nlaqued with
modifications for major time extensions and cost increases.
Examples of time extensions and cost increases which we observed
with sole-source awards are presented in the following section.

CONMTRACTORS' PRRFORMANCE

T " — -y ;oo o, . - ;- - - . -

0Of the 310 management support service contracts which we
reviewed in detail, work products provided under 10 contracts
appeared to be of dquestionable value to FPA. No work product was
received under another of these 30 contracts. Our ‘judgments on
the value of the contracts' results were hased primarily on com-
ments by internal and external peer reviewers and FPA project
officers responsible for contract management. We did not try to
determine the extent, if any, to which these work products influ-
enced environmental requlatory decisions because EPA ohtains
information for decisionmaking from a variety of sources. The
nature of the 30 management support service contracts reviewed
in detail and our evaluations of related work products are sum-
marized in the followina table.
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Mature of Contracts Reviewed and
Sur Fvaluatlon of Work Prodacts

Products
appeared to
Numbher he of gues~ No end
scription of contracts in sample tionable value product
Completion:
Sole—~sounrce R 5 1
Moaotiated comnetitive 10 2 -
Term {(neqotiated
competitive) 12 3 -
30 10 1

Frxamples follow of management support service contracts
which resulted in work products that appeared to be of aquestion-
able value.

Pgmmgle A

FPA awarded a $213,831 sole-source, cost-plus~fixed-~fee
contract in Septemher 1977 to analvze the costs and economic
mpacts of five alternative new-source policies in two air
aqual ity control reaglons where compliance with national ambient
air quality standards miqght not he attainable. Tn justifying the
project, NPA gstated that the standards were heing violated in
many areas of the country. Also, the standards were reportedly
causing extremely difficult problems for industrial expansions
hecause of explicit restrictions in the Clean Air Act on the
introduction of new emission sources in areas where thev would
caunse or exacerbate violations of the national staudards. The
justification added that EPA and the Congress were actively
enagaged n developing legislation and policy to facilitate growth
in such areas and needed an analysis of the potential economic
impacts of alternative actions.

This analysis was to be a part of a series of studies sup~-
portina the development of leagislation and policy. The justi-

fication for noncompetitive procurement stated that no contractor
other than the one requested possessed the expertise essential

to successfully complete the study within the necessary time
frame (the final study had been promised to the Congress by
January 1978), However, the contract was not awarded until
September 1977, only 4 months bhefore the date promised to the
Conqgress, and the originally scheduled completion date was July
1978, 7 months after the promised date, A final product fully
responsive to the contract's original scope was never received,
but FPA received a March 1979 draft document on analytical
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procedures for (1) estimating pollution control costs and

(2) simulating markets for pollution riaghts in nonattainment
areas. According to one nroject officer, the document has been
more useful to consultants doing work for others than it has been
to BPA,

Modifications to the contract increased its value hy
$313,017, adding tasks of marqginal relationship to its original
purnose. For example, one modification was for a $49,947 study
of four schemes for controlling air emissions in areas where air
aquality exceeded national standards so as to prevent significant
Aeterioration. The project officer told us it was a "guick, i1l1l-
conceived effort which resulted in a product that added little or
no ¥nowledge of the subject.”

As of June 1981, nearly 3 years after the originally sched-
uled completion date, the contractor was continuing work to,
among other things, improve a computer-assisted model for devel-
oping cost-effective regional air pollution control strategies.
This task--expected to cost $%106,700--was added by modification
to the contract's original scope of work. Accordinag to the cur-
rent project officer for this task, this model has been the con-
tract's most useful product.

One of several FPA project officers for this contract told
us that problems in accomplishina the basic contract tasks in-
cluded that (1) the contractor had difficulty ohtaining data,
some of which was to have heen gathered by other contractors,
(2) initially FPA did not adequately monitor the project, and
(3) the contractor had more work underway than it could effec-
tively perform. That project officer said that FPA did not
receive products worth the nearly $527,000 spent for this con-
tract,

Wxamplﬁ &

EPA awarded a $149,000 cost-plus~fixed-fee contract on a
neqotiated, competitive basis to evaluate the economic impact of
environmental regulations on plants threatened with closure.
More specifically, the contractor was to (1) develop a method-
ology which could he used by FPA staff In evaluating plants'
claims that they would be forced to close because of environ-
mental requirements, (2) exnlore possible tvpes of financial
assistance and determine their effectiveness in averting nlant
closures, and (3) examine the economic effects on threatened
plants of alternative compliance schedules or standards.

The hasic contract required the countractor to perform
about 13 plant evaluations and summarize, in an overview report,
its findings and conclusions with respect to the project's
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obhijectives as discussed ahbove., The contract's oriainal term

was 14 months, hut modifications extended the period of perform-
ance to over 4 years, increased the number of plants to he
waluated to about 27, and increased the contract costs to
S1AR,BRAR,

According to the FPA project officer, the contractor
never provided the required overview report on the project's
and completed only 10 plant evaluations. The 10 evalua~—
k- a total of about $258,000., The proiject officer said
individual studies cost more than the $15,000 initially
. Accordinag to her, in-house performance of similar
studies supported the proprietv of the contractor's costs aund
it would have been impossible to do defensible studies for less.

The project officer sald that her office used individual
nlant evaluations to recommend to FPA's Office of Enforcement
alternatives to environmental reaguirements that threatened
those plants with closure. ™Mhe recommendations included (1) ex-
tending reauirements for compliance with environmental requla-
tions, (2} reducing penalties for violations of standards or
reaulations, and (3) a variance from a pollution standard.

The project officer said that the Office of Fnforcement
aeneral ly accepted the recommendations made and, as theilr
value was demonstrated, became progressivelv more receptive
to using the results of threatened plant evaluations in deter-
minina the nature of their enforcement actions. Further, the
nroject officer sald that the methodoloay developed by the
contractor for performing these evaluations had become a
rart of how FPA accomplished its mission.

An August 1980 draft study, prepared by the proagram office
that sponsored this contract, discussed the policy issues raised
by the evaluations that had bheen performed of individual plants
and examined the methodologies used. That report stated that
five of the evaluations, costing $134,000, were of questionable
cqual ity hecause of flaws in methodologies or unresolved issues. .
Tt also questioned whether three additional plant evaluations,
which cost $67,000, should have been funded because (1) a brief
examination of the companies' financial situations could have
qgiven FPA the necessary information to decide on a course of
action or (?) 1t was not possible to evaluate the accuracy of
companv forecasts. The report added that one plant evaluation,
also described asg hav1nq aualitv problems, was unnecessary
because the plant was not threatened with c¢losure.

Tn summary, it appears that £203,000, or 58 percent of the
contract value, was spent on plant evaluations that were of
ertalin aualitv or need.
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Prample ¢

A S1L,585,000 cost-plus-fixed-fee contract was awarded on
a neaotiated, competitive haslis to develop information needed
to accelerate physical coal cleaning as a cost-effective method
of pollution control. Three of 15 contract modifications added
new tasks totaling S448,1173.

Nuring the period of performance, the priority of work to
he accomplished was changed. Subsequently, FPA terminated some
projects being performed under this contract. The project officer
told us that FPA intended to complete the unfinished work on
several preliminary reports submitted by the contractor, but a
reduction in funds allocated to the coal cleaning program pre-
vented FPA from doing so. Before work was suspended, EPA had
incurred costs totaling $231,300 for these preliminary reports,
which would have required extensive revision before they could
he publlished,

Three other reports costing $617,000 were reviewed in
accordance with a formal peer system that had heen recently
estahlished hy FPA's Office of Research and Development. EPA's
project officer told us that these reports generally did not
receive favorable reviews. Peer reviewers generally believed
that the reports made no significant contribution to new knowl-
edge. He offered several possible reasons for this, including
that the contractor had not heen well suited to perform the work
or had not done its best job. Tn anv case, $848,300, or more
than S0 percent of the original contract value, was spent on six
reports that (1) could not be published or (2} did not make any
sianificant contribution to knowledage in the area.

Fxample D

FPA awarded a $180,080 cost-sharing, sole-source contract to
determine the technical and economic feasihility of composting
sludge while transporting it on a barge to a disposal site. The
contract resulted from an unsolicitied proposal and provided for
the contractor to contribute $35,000, or about 19 percent, to the
total estimated project cost.

EPA's project officer told usg that the project results were
not useful . Several peer reviewers guestioned the contractor's
assumption that sludage could be composted in 4 to 7 days. The
reviewers sald that the average time reauired to compost sludge
Wi 21 davs. According to the project officer, who aagreed with
the obhservation, this made the concept economically infeasible.

]
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Parformance hv management support service contractors can
be affected by a variety of factors, including inadequate
monitorina and the awarding of contracts to performers who may
not have the hest record or potential for providing high-guality
nroducts. Also, as noted earlier, FPA contracting officers
classified 80 percent of the management support service contracts
identified in our samples as research and development. FEPA's
monitoring and evaluation of management support service contrac-
tors' performance are dlscussed in the following sections.

Monitoring of management
Supporke confracts

o - —— - -~ - . " o

Project officers generally monitor the progress of contrac-
tors' performance in several ways, including (1) visits to con-
tractors' sites, (?2) periodic telephone contacts, (3) review of
written contractor progress reports, and/or (4) contractors'
visits to FPA. The extent to which these individual techniques
are used in monitoring contractor performance is left mostly to
the nroject officers' discretion, except that contractors are
normally required to submit written progress reports.

Project officers responsible for 29 of the 30 contracts
we reviewed in detail told us that avallable techniques for
monitoring contractors' performance were generally adequate,
but that some technicques were more effective than others.
Mine of these project officers rated periodic teleohone contacts
with contractors as the most effective monitoring techniaue,
eiaht rated periodic visits to contractor sites as most effec-
tive, and eiqght others rated their review of written contractor
progress reports as most effective.

For the 11 contracts (out of the 30 contracts reviewed in
detail) for which we found work products either were not received
or appeared to he of questionahle value, project officers told us
in followup interviews that in four cases additional visits to
the contractors' sites were needed. These project officers
stated, however, that the visits were not made hecause of travel
funad limitations. In addition, for 8 of the remaining 19 con-
tracts reviewed in detaill where we dAid not question the value of
the work products, the project officers told us that they were
unable to make all the site visits which they believed necessary
to properly monitor the contractors' performances.
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ITn 1980, we reported 1/ that FPA project officers' oppor-
tunity to adequately monitdor extramural research projects was
hampered hecause travel fund limitations 4id not permit enough
visits to make sure that projects were heing properly conducted.
Tn commenting on that report, FPA agreed that travel funds for
project officers' visits to contractors' site required attention.
However, FPA stated that relief was not wholly at the discretion
of EPA management. FEPA added that in the past it had consistently
sought travel funds for this nurpose, hut the Congress reduced
FPA's travel reauest by $2 million for fiscal year 1980 and the
House Appropriations Committee had proposed a cut of $250,000 for
fiscal year 1981. 2/ 1In addition, FEPA noted that OMB imposes

travel ceilings.

Contractors' performance evaluations

FPA's Contract Management Manual estabhlishes procedures for
evaluating contractors' performance. These procedures call for
hoth the contracting officer and the project officer to evaluate
the contractor's performance at the end of each completed contract
valued at $25,000 or more. Procedures further regquire that the
original of each evaluation be sent to the Contractor Relations
Section at EPA headguarters to establish a record of a contrac-
tor's performance at a central filing point to provide a means for
considering that performance in future procurement actions.

Our review showed that often EPA contracting and project
off icers were either not evaluating contractors' performance or
not sending those evaluations to the central filing point as
required. Of the 444 management support service contracts in
our 1979 and 1980 samples, 31 contracts were completed as of
May 15, 1981. For these 31 contracts, we found that as of

June 16, 1981:

--Neither the contracting officers' nor the project
officers' evaluations were available for 16 contracts

(52 percent).

--0Only the project officers' evaluations were available
for 8 contracts (26 percent).

- ;"> . - - .. - .

1/"Promising Changes Improve FPA's Fxtramural Research; More
“ Changes Needed" (CED-81-6, Oct. 28, 1980).

2/FPA's fiscal year 1981 travel budaget request was reduced
S850,000 by the Congress. Wowever, the agency still received
$16,864,000, an increase of $745,000 above its fiscal year

1980 level.
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~~~~~~ mnly the contracting officers' evaluations were available
for 2 contracts (6 percent).

-=Noth the contracting officers' and the project officers'
evaluations were avallable for 5 contracts (16 percent).

nPAts Contract Management Manual also requires that evalu-
ations he accurate and complete. Tnstructions call for the
oval or to agive contractors ratings--excellent, very good,
averadgae, poor, or unsatisfactory--on the performance of various

functions. Contracting officers must rate contractors on their
(1) ility *o initially estimate realistic costs and (2) busi-

ne management efficiency. Project offlicers must rate contrac-
tors on (1) technical and husiness aspects of their performance

and {(2) the quallitv of the delivered end product. Roth officers
maat provide written recommendations and advice to personnel who
might later he considering the contractor for future awards and

provide a detalled narrative explaining the basis for each func-

tion ratina,

for the 13 contract evaluations available from proiject

ers, we found that four evaluations Aid not include all
recuired narrvatbive comments. Tor example, the proiject officers
A ot explain their baslis For evaluating the contractors!
delivered end product as averadge or very good. Similarlv, in
the cace of the seven contract evaluations available from the
contracting officers, three evaluations di4d not include reauired
narrative comments. For example, the contracting officers did
not of fer any insliaht into why a contractor was rated as average
in terms of its husiness manadgement proficiency.

"PAYs poor implementation of its established procedures for
cvaluating contractors' performances resulted from BPA's Procure-

ment and Contracts Management Division not placing enough emphasis

on the evaluation function. Within the nast vear, however, EPA
“ @i actions to Improve contracting officers' and project
officers' compliance with the established agency procedures for
evaluating contractors' performance.

Necomber 1980 FPA Procurement Information Notice

to earlier makes the contracting officer responsibhle
uring that FPA Form 1900-27 (Project Officer's Fvalua-
Contractor Performance) is completed for each consulting
contract regardless of dollar value. Also, the Chief,
rdministration Section, Procurement and Contracts
agement Division, told us in December 1981 that FPA vlanned
to auntomate Lts system for reauesting and following up on the
submission of the evaluations reaquired of contracting officers
and project officers. She said that in the meantime her soction
has nlaced more emphasis on manually performing the function.
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Pl

o

setion 204 of &, 719 would require that within 120 Aays
after the completion of any contract for consulting services,
manaagement and professional geyvices, or a special study or
analyels valued at more than $50,000, the sponsoring agency prea-
pare written evaluation of the contractor's performance. In
our September 17, 1981, testimony bhefore the Subcommittee on
Federal Txpenditures, Research, and Rules, Senate Committee on
Covernmental Affairs, we endorsed the need for such evaluatious.
However, we pointed out that Federal agencies often do not

fully use reports prepared under Federal consulting service
contracts. Accordingly, we suggested that the scope of sec-
tion 204 of S. 719 be expanded to require that agencies evaluate
the actions they take in response to any consultant's report
containing recommendations. We further suggested that Lf no
action was taken on the recommendations, the reasons should

he stated in the evaluation. Finally, we stated that, in our
opinion, the evaluations should be approved by an agency
official at least two levels above that of the program manager
responsible for monitoring the consulting service contractor's
performance to help assure the obhjectivity and guality of the
evaluations.

DRAPT REGULATIONS FOR DEALTNG WITH
BOTERTTAN " ORCENIZEATIONAL "CONRLTCTE OF INTEREST

Some management support service contractors have interests
that could conflict with FEPA's interests. MNeither Federal law
nor EPA's contractina procedures reoguire prospective contractors
for management support services or other efforts to furnish infor-
mation concerning (1) current or previous work done for other
clients or (2) their affiliations—-—-particularlv with requlated
industries--that would allow the agency to determine whether a
potential "organizational conflict of interest" exists.

Our review of the files for the 217 management support serv-
ice contracts identified in our 1979 sample disclosed informa-
tion in 84 cases which could raise questions about potential
organizational conflicts of interest that could diminish the con-
tractor's ability to give impartial, objective advice. The infor-
mation which could raise the questions was provided by the con-
tractors in their proposals primarily to help demonstrate their
technical gualifications to perform the work., The following
example 1llustrates a situation where at least some concern could
be raised about a potential organizational conflict of interest,

-=A chemical company was awarded a 3-year term contract to
support certain FPA functions; including options, it was
valued at $2.f million. Part of the chemical company's
work was to provide Adata to support FPA's enforcement
cases against two other companies for polluting a Lake
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Michigan harbor. One of the companies is in the same line
of husiness as the contractor--making chemicals.

The enforcement case data being developed by the contrac-
tor was to he used to (1) show that the harbor has a
serious pollution problem, (2) demonstrate that remedial
or cleanup action is necessary, and (3) ascertain how much
pollution must he removed in order to be within safe
Timits., The question is whether the contractor could bhe
completely ohiective in providing rollution control data
which might he used In taking enforcement action against
another chemical company.

Marrent procedures

- — o - —— - . -, .-

FPA's current procedures dealing with the avoidance of

organizational conflict of interest (as defined by FPA) were
adopted in 1978, Under these procedures, a prospective contractor

must simply indicate in its response (offer) to a solicitation
whether, to the hest of 1tgs knowledge and belief, the award to the
Firm of a contract or the modification of an existing contract
involves an organizational conflict of interest. These proce-
dures advise offerors that the term "organizational conflict of
interest” means:

"* *k * 5 relationship * * * whereby an offeror or con-
tractor (including his chief executives, directors, pro-
posed consultants or subcontractors) has interests which

(1) may diminish his capacity to give impartial, techni-
cally sound, ohjective assistance and advice or may other-—
wise resalt in a hiased work product or, (2) may result

in an unfalr competitive advantage. Such interests include,
hut are not limited to, nresent or proposed contractual
arranaements with an industry to he studied, nresent or
proposed contractual arrangements with a firm which manu-

M

factures or sells any item or substance to be studied,
nresent or proposed manufacture or sale of any liltem or

suhatance to be studied, and present or proposed manufac-
tire or sale of any item or substance in competition with
an item or suhstance to he studied under the proposed con-
tract with RPA, Tt is not relevant that the offeror has
olther the reputation of heing able to resist the temp-
tation to agive bhiased advice or the ability to resist such
temptation.”

The prospective contractors are not required to provide any

information on their interests that might represent an organi-
zational conflict of interest.
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Proposed regulations

- T — - - " " . -

ITn its plan submitted to OMBR in late July 1980 for improving
managemnent control of procurements, FPA stated that it would
strengthen its system for avoidina organizational conflicts of
interest. At the time of our review in June 1981, FPA had drafted
requlations that would shift the responsibility for determining
the existence of an ovaanizational conflict of interest from the
contractor to the contracting officer. A new golicitation pro-
vision would require a prospective contractor to (1) disclose
relevant facts relating to its interest or (2) certifiy that, to
the hest of its knowledge, no such relevant circumstances exist.

mder the proposed regulations, i1f a prospective contractor
discloses information in an offer indicating a possible organi-
zational conflict of interest, the contracting officer would be
responsible for evaluating the information and determining (with
Dffice of General Counsel concurrence) whether an actual or
apparent organizational conflict of interest exists. Further,
the contractor would be required to confirm at award that it has
disclosed all relevant facts relating to the possible existence
or appearance of an organizational conflict of interest.

As guidance, these proposed requlations contain examples
of situations and relationships which contracting officers could
normallv consider to bhe indicative of organizational conflicts
of interest. One of these examples stated that:

"Company A, in response to an RFP [request for pro-
posall, proposes to undertake an economic analysis of

one segment of the chemical industry. Company A is one
of several firms considered to be technically well quali-
fied. In response to the inauiry in the RFP, company A
advises that it derives a substantial portion of its
income from clients who are members of the subject
seament of the industry to be studied."

The draft qguidance states that this would constitute an
organizational conflict of interest; and a contract would not
be awarded to Company A hecause

"ok * jts judgment could he biased in relation to its

work for FPA, Should award he made to company A, the
appearance of an NOCT could undermine the credibility

of the data generated under the contract, and render
such data useless for its intended purpose, reqgardless
of whether a hias is actually reflected in the data."

As of Januvary 11, 1982, FPA was still considering the
issuvance of these draft requlations as proposed rulemaking.
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NSF OF APPOINTEN EXPFRTS AND CONSULTAMTS

I - - - - ——-—— " - " . " - . - o

Nur review of 20 experts and consultants used by three EPA
nrogram of fices showed that they generally (1) appeared guali-
fied to perform the tasks for which hired, (2) were hired to
perform appropriate tasks, (3) performed primarily those tasks,
(4) were compensated at reasonable rates, and (5) had no
apparent conflicts of interest that would bias their perform-
ance. MNMumerous officials in the three reviewed EPA offices
told us that experts and consultants must be relied on to
perform various tasks to help accomplish the agency's mission
hecause (1) the needed expertise does not exist in-house,

(2) the in-house staff capable of doing those tasks are bhusy
on other Auties and cannot be spared, and/or (3) the unique
s¥1lls required to perform the tasks are not needed full time.

FXPERT ANMD CONSULTANT
EPPOTRARAERNR " REGOTEFAENTS

Section 3100 of Title 5, "nited States Code, authorizes the
emplovment of experts and consultants for intermittent (occa-
sional or lirregular work pattern) or temporary employment.
Inherent in this authorization are limitations, including that
{1) the needed services can he met bv temporary (1 yvear or less)
or intermittent emplovment and (2) the agency may not use this
avthority to £ill a continuinag full-time position. An intermit-
tent appointment allows an expert or consultant to work no more
than one-half of full time, that is, he/she cannot he paid for
all or any part of more than 130 days in a service year {(a l-
vear period from his/her appointment date).

Tf an expert or consultant works more than 130 days in a
service year, his/her employment automatically ceases to bhe
intermittent and hecomes temporary. In such cases, the expert
or consultant may bhe reappointed to the same position in the
next service year only on an intermittent hasis. Otherwise,

a temporary appointment means that an expert or consultant can
work for no more than 1 yvear. However, the fact that an expert
or consultant served under a temporary appointment in 1 service
vear does not rule out a new appointment in the next year to

a different temporary position.

hecording to subsection 1-3 of chapter 304 of OPM's Federal
Personnel Manual, experts and consultants are expected to be
nased only in brief periods of need for "hiqghly specialized knowl-
edges and skills." ™T™he subsection also states that the improper
employment of experts and consultants is not only illegal but
wasteful and destroys the morale of the career specialists. One
example cited as iImproper emplovment of an expert or consultant
was "to Ao a job that can be done as well by reqular employees."
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T+ also provides that even when different nositions are involved,
reappointments resulting in service for more than 2 years in a
row on a reaular basis can give the apnearance of continuing
employment, and such reappointments should be made only after
careful consideration., Tn addition, OMB's Circular A-~120, which
provides guidance to Federal aqgencies on the use of consulting
services, states as a hasic policv that these services will not
he used to bvpass or undermine personnel ceilings.

FPA's policies on the use of experts and consultants are
set forth in its September 28, 1973, Order 3110.4A and May 15,
1980, Personnel Management Handbook MNotice No. 304-3,

PROVISIONS FOR APPROVING
ARER  FOR™KPPOINTARAMS ™~

With the issuance of Federal Personnel Management Rulletin
Ho. 300-48, dated February 28, 1979, OPM delegated to the
Administrator, EFPA, and the heads of other Federal agencies the
authority to appoint experts and consultants without prior OPM
approval or without entering into adareements with OPM. However,
as a condition of this delegation of authority, the agencies
were made responsibhle for ensuring that OPM regulations, guide-
lines, and instructions are properly applied to all pertinent
personnel actions.

FPA's May 15, 19R0, Personnel Management Notice No. 304-3
provides agencv quidance on the employment of experts and consult-
ants pursuant to the authority delegated by OPM to hire experts
and consultants. The notice authorizes the Deputv Administrator,
assistant administrators, and regional administrators to approve
recuests for appointments. The notice also provides that FPA's
personnel officers are responsihle for reviewing proposed appoint-
ments and reappointments and determining that such appointments
conform with all legal and requlatorvy requirements.

OUARTRRLY RFEVEIWS OF SEFRVICES RENDFEPED
BYFRPRRTS “AND CONSULRARTS ™ "~~~ "7~

FPA's May 15, 1980, notice includes a reguirement that each
operating personnel office make a aquarterly review of the serv-
ices rendered by experts and consultants who have worked more
than 10 days during the adquarter. The review's purpose 1s
to ensure that all appointments comnly with basic policies and
aquidel ines,

These periodic reviews are Intended to assure FPA, with
resnect to each apnointment, that (1) the duties performed are
still appropriate for an expert or consultant, (2) duties per-
formed are those for which the expert or consultant was hired,
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and (%) periods of appointments are observed. FEPA procedures
permit only the Administrator, Deputy Administrator, and assistant
administrators at its headaquarters to certify to the above as a
part of the quarterly reviews.

Nfficials authorized to make such certifications are asked
to do so in a letter from the Personnel Operations Rranch. As

o eyt e +rhe VTarbaor ckabkoace Fhabyr Ameanenldirandte mited nady ko neoﬂ
A ‘1'.‘.‘-“‘ r L LIXT AoV L WD L P I WY o* IR el | Lol g L. S RS LD VT L W CARL LD LR S e L W) lLavs . LY ™ N LA

For (1) work that should he performed by regular emplovees,

(2) roles which enagage consultants (but not experts) in direct
operating tasks, and (3) work for which they lack the essential
expertise. To make these certifications, the authorized program
official signs a statement that:

"* * * the duties which the ahove employee performed
were the consultant/expert duties recorded on FPA form
3110-15, Expert or Consultant Supplemental Information
[a form that provides for a full explanation of the
services to be performed], filed in his official per-
sonnel folder and that those were the only duties per-
formed during the quarter specified ahove."

The Chief of the Personnel Operations Branch stated that
the primary purpose of the quarterly review process has bheen
served if these program officials are reminded of thelir responsi-
hilities for proper use of experts and consultants. 1In addition,
he said that he expects his staff when in the various program
offlces to observe whether an expert or consultant is performing
the tasks for which he/she was hired. TIf they are found not to
he performing such tasks, the Chief sald that he resolves the
matter informally with the coanizant program official.
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THIRTY FPA MANMAGEMFNT SUPPORT SERVICFE

T ——— - - ] - - - -~ o >

CONTRACTS RREVIFWED IN DETAIL

T S ——————— e T g

Nature of contract

- W -

A - >~

GaQ
control Total Type of Completion Type Of
numbery value contract or term award

WASHINGTON, D,C,, PROCURFRMENT™ CENTER
Office of Policy Analysis
Policy and ﬁegource Management

- — - - .

1 $ 186,977 Cost-plus- Completion Sole-source
fixed~fee

2 348,535 Cost-plus- Completion Negotiated
fixed-fee : competitive

3 526,848 Cost-plus- Completion Sole-source

fixed-fee

Office of Noise Abatement and Control

TTTTCTKIT, N6ise; and Radiation

- ———————— o - - T AT > S I . 1 ., - —

4 855,737 Cost-plus- Completion Sole-sgsource
fixed-fee

5 134,000 Cost-plus~- Completion Sole~source
fixed~fee

6 213,670 Cost-plus- Term Meqgotiated
f ixed-fee ‘ competitive

Office of Water Regulations and Standards

- S S AT I N B AT A T, PO

Water
7 1,209,571 Cost-plus— Completion Sole-source
fixed-~fee
R 555,580 Cost=-plus- Tarm Negotiated
fixed~fee competitive
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A
control
numher

[ ———

0 S

10

CINCTINNATI,

Total
value

—— -

Offlce of W
366,008

46,677

OHIO, PROCURFE

APPENDIX V

Nature of contract

- > - T T - ————. >, -7 - " W .- ——-—"w. o v - - . o - -————

Type of Completion
oontract or term
ater Proqram Operatlons

- ——— q—- -

Cost-plus Completion
fixed-fee
Cost~plus Completion

fixed-fee

MENT CFENTRER

o — - " - -, " " - " o W —-——. -, o . . > "o - " -

Industrial Fnvironmental Research Laboratory

L

11

REeSséar.

W ——_—_——

362,745

2,A10,000

3,168,837

o

ch-and nevelopment™ "~

- — - - ——— Y >

Cost-plusg~- Term
fixed-fee

Cost-nlus~ Term
Filxed-fee

Cost-plus- Completion
flxed—-fee

Type of
award

———————

Negotiated
competitive

Negotiated
competitive

Megotiated
competitive

Ylegotiated
competitive

Megotiated
competitive

Fnvironmental Monitoring and Support Laboratory

-

17

18

a--.-.-“..‘.-...'..ﬁg_q.(.;gf

——-————— -~

1,530,190

» 811,295

Municinal Favir

= ] - -~ - - -

Resear

———

100,458

145,050

A28,763

Hegotiated
competitive

Negotiated

cRh™and” ﬁevefopmeﬁf'”'“"w""'"

Cost~plus~ Completion
fixed-fee

Cost-plus~ Completion
fixed~fee

onmental Research Laboratory

-~ - R ]

cﬁ‘anH Development

Cost-plus- Completion
fixed-fee

Cost reim- Completion
bursable,
cost sharing

Cost-plus- Completion
fixed-fee

competitive

Sole~source

Sole-source

Negotiated
competitive
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Mature of contract

- - A A T o - - o -~ " - - - e W Y Wy o - g

CAD
contyrol Total Type of Completion mype of
numher value contract or term award
Office of Mobile Source Air Pollution Control
Kir; foise;, "and RaAiation

10 S 259,660 . Cost-plus- Completion Sole-source
fixed-fee

20 1,091,447 Cost-plus=- Completion Megotiated
fixed~fee competitive

RESEARCH TRIANGLF PARK, NORTH
CKRGETNKT’ﬁﬁﬁCﬁﬁﬁﬁEﬂTWCﬁﬂ*ﬁR'
Office of Air Ouality Planning and Standards
- Kir, Noise, and Radiation

———— - —-——— ———

21 836,568 Cost-plus- Term Negotiated
fixed-fee competitive

272 3,107,322 Cost-plus- Completion Megotiated
fixed-fee competitive

23 131,105 Cost-plus~ Term Negotiated
fixed—-fee competitive

Industrial Fnvironmental Research Laboratory
T T T TReésearch and Development

o e o - w—— -

24 266,962 Cost~plus~- Completion Negotiated
fixed-fee competitive

Senior 0Office of Research and Development Official
Research and Devélopment

-~ -

25 1,626,042 Cost-plus- Term Negotiated
fixed-fee competitive

26 3,160,862 Cost-plus- Term Megotiated
award~fee competitive

27 500,778 Cost-plus- Term Megotiated
fiked~fee competitive
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Nature of contract

- -

878
control Total Type of Completion Type of
number value contract or term award
28 $ 2,002,055 Cost-plus- Term Negotiated
fixed-fee competitive
29 2,795,201 Cost-plus- Term Negotiated
fixed-fee competitive
30 2,033,113 Cost-plus- Term Negotiated
TTTTT T T fixed~-fee competitive

Total $32,902,066

- A~ —-—]—- - -~ "
e ——— oo o s rer

47



APPENDIX V] APPFNDIX VI

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

CIRCULAR NO. A-120 April 14, 1980
TO THE HEADS OF EXECUTIVE AGENCIES AND ESTABLISHMENTS

SUBJECT: Guidelines for the Use of Consulting Services

1. Purpose. The Circular establishes policy and guidelines to be followed by
executive branch agencies in determining and controlling the appropriate use of
consulting services obtained from individuals and organizations. This Circular
supersedes OMB Bulletin No. 78-11, dated May 5, 1978, on the same subject.

2. Background. OMB Bulletin No. 78-11 was based largely upon data received
from the agencies in response to the President's memorandum of May 12, 1977,
which asked the heads of agencies to assure that consulting service arrangements
of their organizations were both appropriate and necessary. The Bulletin was
issued to meet the identified need for uniformity of definition, criteria, and
management controls among the agencies.

This Circular provides permanent guidance in lieu of the interim guidance
provided by the Bulletin. To assist agencies in identifying consulting services, as
defined in the Bulletin and this Circular, an expanded list of examples is included
in the Attachment to this Circular.

An additional policy is provided in this Circular with respect to responsibility for
final determination of whether or not a proposed procurement action is for
consulting services, as defined in this Circular.

3. Relationship to OMB Circular No. A-76. In summary, OMB Circular No. A-76,
"Policies for Acquiring Commercial or Industrial Products and Services Needed
by the Government" revised March 29, 1979, directs that:

- Governmental functions must be performed by Government employ-
ees (reference 4b and 5f of A-76);

- Commercial or industrial products and services shouid be provided in
the most economical manner through the use of rigorous cost
comparisons of private sector and Government performance (refer-
ence 4c of A-76); and

- Consulting services are not either of the above categories and should
be provided either by Government staff organizations or from private
sources, as deemed appropriate by executive agencies in accordance
with executive branch guidance on the use of consulting services
(reference 6d(5) of A-76).
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e.  The provisions of this Circular apply to consulting services
d by the following arrangements:

a. Personnel appointment;
b. Procurement contract; and
C. Advisory committee membership.

5. Definition. As used for administrative direction in this Circular, Consulting
Services means those services of a purely advisory nature relating to the
governmental functions of agency administration and management and agency
program management. (See Attachment for examples of the type of services to

which this Circular applies.)

These services are normally provided by persons and/or organizations who are
generally considered to have knowledge and special abilities that are not
generally available within the agency. The form of compensation is irrelevant to
the definition.

6. Basic Policy

a. Consulting services will not be used in performing work of a
policy/decision making or managerial nature which is the direct responsibility of
agency officials.

b. Consuiting services will normally be obtained only on an intermittent
or ternporary basis; repeated or extended arrangements are not to be entered
Into except under extraordinary circumstances.

c.  Consulting services will not be used to bypass or undermine personnel
ceilings, pay limitations, or competitive employment procedures.

d. Former Government employees per se will not be given preference in
consulting service arrangements.

e. Consulting services will not be used under any circumstances to
specifically aid in influencing or snacting legislation.

f. Grants and cooperative agreements will not be used as legal instru-
ments for consulting service arrangements.

8- The contracting officer shall be responsible for determining whgther
a requested solicitation or procurement action, regardless of dollar value, is for
consulting services. The contracting officer's determination shall be fmc?l. Prior
to processing any solicitation or procurement action for consulting services, the
contracting officer shall insure that the applicable provisions of this Circular
have been adhered to and that documentation required by the Circular (see 8.a.
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and 8.b.) is complete and included in the official contract file. The contracting
officer will also insure that awards over $10,000 are identified as consulting
service contracts on either the agency's data collection form (which conforms to
the requirements of the Federal Procurement Data System) or optional Form
279, for input into the Federal Procurement Data System (reference 9.b.).

7. Guidelines for use of Consulting Services. Consulting service arrangements
may be used, when essential to the mission of the agency, to:

a. Obtain specialized opinions or professional or technical advice which
does not exist or is not available within the agency or another agency.

b. Obtain outside points of view to avoid too limited judgment on
critical issues.

C. Obtain advice regarding developments in industry, university, or
foundation research.

d. Obtain the opinion of noted experts whose national or 1nternat10nal
prestige can contribute to the success of important projects.

e. Secure citizen advisory participation in developing or implementing
Government programs that, by their nature or by statutory provision, call for
such participation.

3. Management Controls

a. Each agency will assure that for all consulting service arrangements:

(1) Every requirement is appropriate and fully justified in writing.
Such justification will provide a statement of need and will certify that such
services do not unnecessarily duplicate any previously performed work or
services;

(2) Work statements are specific, complete and specify a fixed period
of performance for the service to be provided;

(3) Contracts for consulting services are competitively awarded to
the maximum extent practicable to insure that costs are reasonable;

(4) Appropriate disclosure is required of, and warning provisions are
given to, the performer(s) to avoid ronflict of interest; and

(5) Consulting service arrangements are properly administered and
monitored to insure that performance is satisfactory.

b. Each agency will establish specific levels of delegation of authority
to approve the need for the use of consulting services, based on the policy and
guidelines contained in this Circular. Written approval of all consulting service
arrangements will be required at a level above the organization sponsoring the
activity. Additionally, written approval for all consulting service arrangements
during the fourth fiscal quarter will be required at the second level above the
organization sponsoring the activity.
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C. OMB Circular No. A-63, Advisory Committee Management, governs
policy and procedures regarding advisory committees and their membership.

d.  The Federal Personnel Manual (FPM), Chapter 304, governs policy
and procedures regarding personnel appointments.

e.  Until the Federal Acquisition Regulation is published, the Federal
Procurement Regulation and the Defense Acquisition Regulation govern policy
and procedures regarding contracts.

9. Data Requirements. The following data systems will continue to provide
information on consulting service arrangements within the executive branch:

a. Central Personnel Data File (CPDF), operated by the Office of
Personnel Management, will have data on personnel appointments, segregating
consultants, experts, and advisory committee members (as defined in OMB
Circular No. 63).

b. Federal Procurement Data System (FPDS) will have data on contract
arrangernents.

C. Advisory committee data will continue to be maintained in accord-
ance with OMB Circular No. A-63.

10. Effective date. This Circular is effective immediately.

Il. Implementation. All executive branch agencies have previously imple-
mented OMB Bulletin No. 78-11. That implementation is applicable to this
Circular and will continue under the guidance of this Circular,

To implement the new policy with respect to responsibility for final determina-
tion of whether or not a proposed procurement action is for consulting services,
the Secretary of Defense and the Administrator for General Services are
directed to incorporate the applicable provisions of this Circular (see 6.g.) into
the Defense acquisition Regulation and the Federal Procurement Regulations,
respectively, within sixty (60) days of the date of this Circular.

2. Inquiries. All questions or inquiries should be submitted to the Office of

Management and Budget. Telephone Number (202) 395-6810.

ames T McIntyre, Jr.
irector
Attachment
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ATTACHMENT

This attachment contains examples of theé type of services which are consulting
services, as defined in this Circular, and to which this Circular applies.

o Advice on or evaluation of agency administration and management,
such as:
- Organizational structures;
- Reorganization plans;
- Management methods;
- Zero-base budgeting procedures;
- Mail handling procedures;
- Records and file organization;
- Personnel procedures;
- Discriminatory labor practices;
- Agency publications;
- Internal policies, directives, orders, manuals, and procedures;
and :
- Management information systems.

0 Advice on or evaluation of agency program management, such as:

- Program plans;

- Acquisition strategies;

- Assistance strategies;

- Regulations; _

~ Assistance or procurement, solicited or unsolicited technical
and cost proposals;

~ Legal aspects;

- Economic impacts;

- Program impact; and

- Mission and program analysis.

This Circular also applies to any contract task assignment for consulting services
given to Federally Funded Research and Development Centers.

See OMB Circular No. A-76 for examples of Governmental functions and
commercial and industrial products and services. It should also be noted that the

conduct of research and development and technology assessments are not
consulting services.

(089160)
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