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Improved Oversight And Guidance
;’N@@ded To Achieve Regulatory

;Reform At DOE
|

‘ f The Department of Energy has not fully achieved the ;
| goals o raqulator reform. The primary overall goal is
;1o regulate in an effective but least burdensome manner. “

| This report raises questions as to the adequacy of in-

formation available to decisionmakers to provide a
full perspective of the need, merits, and costs of the
proposed regulations. All three of the regulatory anal-
yses GAO examined had information Paps that signif-
icantly minimized their usefulness in the decision :
process. ‘;

GAO found these data deficiencies result primarily |
from a lack of specific guidance in preparing effective |
m‘pulatory analyses and recommdends that the Secretary |
of Energy, among other actions, |

sight of the regulatory reform process, includin

--designate organizational responsibility for over- ‘ / ,
the monitoring of regulatory analyses, an ,

--provide guidance to program managers by issu- I

LR

requirements of the regulatory reform process.
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Request for copies of GAO reports should be
sent to:

U.S. General Accounting Office

Document Handling and Information
Services Facility

P.O. Box 6015

Gaithersburg, Md. 20760

Telephone (202) 275-6241

The first five copies of individual reports are
free of charge. Additional copies of bound
audit reports are $3.25 each. Additional
copies of unbound report (i.e., letter reports)
and most other publications are $1.00 each.
There will be a 25% discount on all orders for
100 or more copies mailed to a single address.
Sales orders must be prepaid on a cash, check,
or money order basis. Check should be made
out to the “Superintendent of Documents”.
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WASHINGTON D.C. 20548

B-204757

To the President of the Senate and the
Speaker of the House of Representatives

This report discusses the Department of Energy's
regulatory reform efforts. This report identifies several
weaknesses and recommends corrective actions to better assure
that Departmental decisionmakers receive the information
needed for developing the most effective and least costly

regulations.

We performed this assignment at the request of Senator
Howard H. Baker, Jr. However, because of continued Congres-
sional interest in this matter, Senator Baker agreed that
the report should be addressed to the Congress as a whole.

Copies of this report are also being sent to the Director,
Office of Management and Budget, and the Secretary of Energy.

oy Aok

Comptroller- General
of the United States |
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COMPTROLLER GENERAL'S

IMPROVED OVERSIGHT AND,

- REPORT TO THE CONGRESS GUIDANCE NEEDED TO

ACHIEVE REGULATORY
REFORM AT DOE

— — w— — — —

At the request of Senator Howard H. Baker, Jr.,
GAO evaluated the effectiveness of the Department
of Energy's (DOE's) process for developing
regulations.

GAO evaluated DOE's procedures by reviewing
the development of three regulations. All
three met the "significant regulation" cri-
teria of DOE and are fully and clearly repre-
sentative of DOE's regulatory process. This
report is concerned with the adequacy of the
DOE process for developing regqulations rather
than the adequacy of individual regulations.

GREATER COMMITMENT NEEDED
TO ACHIEVE REGULATORY REFORM

DOE has not fully achieved the goals of
Executive Order 12044. During the period
from October 1977 to January 1981, DOE used
two different approaches to regulatory
reform; however, both efforts were largely
ineffective because DOE lacked

-—-a focal point for strong departmental
oversight of the regulatory reform
effort;

--clear policy and program guidance, and del-
egation of organizational responsibilities
for those involved in developing regulations;
and

--effective application of the policy by the
program managers in the execution of their
responsibilities.

Based on existing documentation the infor-
mation made available to the various levels
of decisionmakers was not complete and did
not allow for a full perspective of the need,
merits, and costs of the proposed regulations
nor allow for effective executive oversight,
Moreover, DOE's recordkeeping practices
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need improvement to assure that the informa- |
tion which is developed is properly docu-
mented and readily available to decision-
makers,

GAO believes the data deficiencies resulted |
primarily from the need for more specific
guidance in preparing effective regulatory
analyses. ‘

Oversight by top management was not effec-
tive because of the lack of understanding
of what was happening at the program
manager level and/or indifference to what
was happening because DOE was not fully
committed to regulatory reform.

(See p. 7.) ‘

TWO INEFFECTIVE ATTEMPTS
AT REGULATORY REFORM

DOE's first two attempts at regulatory
reform were largely ineffective. DOE's
first approach was to identify 42 initiative
or specific projects as a means of effecting
reform, and to establish a group to coor-
dinate and monitor progress on the initia-
tives.

However, it became clear that achieving
reform was not a priority with DOE when (
emergency rulemakings needed quick approval [
during the 1979 Iranian oil cutoff. Work

on the initiatives became a low priority
with only 17 being completed.

DOE later discarded the specific project
approach and emphasized improved procedures
for developing regulations and increased
oversight by top management in development
of regulations. However, the individual
responsible for exercising oversight was
unable to devote the time necessary to
effectively carry out his responsibilities.
Consequently, regulatory reform again |
suffered because of the absence of a strong
departmental oversight activity. (See pp.
7"9.)




BETTER ANALYSES ARE NEEDED TO
IMPROVE THE REGULATORY PROCESS

All three of the DOE regulatory analyses GAO
examined had information gaps that signifi-
cantly minimized their usefulness in the
decision process. Two of the three analyses
did not include estimates of costs and benefits
for alternative methods of regulating and the
other case contained these estimates in a
technical support document issued six weeks
after the issuance of the regulatory analysis.
Also, the analyses did not adequately

address the potential enforceability of the
regulations.

Consequently, questions arise as to whether
top decisionmakers had the key information
needed to decide whether the proposed method
of regulating would be the most effective
and the least burdensome.

The principal causes underlying DOE's inade~
quate analyses are

--no clear identification of who is to
monitor the quality of analyses,

-~no minimal requirements on what critical
issues the analyses are to address,
and

--a limited amount of time to prepare the
analyses. (See pp. 10~15.)

PROCEDURES FOR OVERSIGHT .

OF THE PUBLIC PARTICIPATION

PROCESS NEED IMPROVEMENT

DOE should improve its procedures to make :
sure that there is sufficient oversight of 1
the public participation process. This would
ensure that

-~-each program office has an effective
public outreach program for effective
liaison with consumer groups, Congress,
and State and local governments, and that

-~-advance notices are more w1dely used.
(See pp. 16-18)
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IMPROVED RECORDKEEPING WOULD

STRENGTHEN OVERSIGHT

DOE established a policy for the materials

to be included in the administrative record:;
however, critical intra-department memoranda |
and summaries of significant oral, informal
communications were often, omitted. Further- |
more, while ataff summaries of public written
and oral comments were prepared, they were of|
limited usefulness. (See pp. 20-24.) |
|

Such documents could give regulation writers |
and decisionmakers a better understanding |
of the particular basis for the regulatory |
approach selected as the rule is being

developed, thus making contributors to the |
process more accountable for their decisions.ﬁ

For example, in one case, the pertinent files|
did not contain critical internal comments 1
concerning the enforceability of a proposed |
regulation. Furthermore, GAO could find no ]
evidence that this critical information was
provided to the Secretary. DOE officials
later informed GAO that this matter was
orally discussed with the Deputy Secretary,
but that no written record was maintained.

DOE should make sure that the necessary i
material is maintained as regulations go
through the drafting process and establish
responsibility for retaining the material.
Such actions are needed so that those in
the oversight role can determine proper
accountability for decisions. DOE also
needs to insure that adequate summaries of
public comments are prepared and disseminated
to those involved in the decision process.
(See pp. 20-24.)

RECOMMENDATIONS TO THE f

SECRETARY OF ENERGY

The Secretary should y

~-@nsure proper organizational respon31b111tﬂ
by designating

(1) an individual within the Office of the Sg-
cretary responsible for oversight of requ-
latory reform, including monitoring the
quality of regulatory analyses;

iv




(2) the group within the Department respon-
sible for assuring that public participa-
tion activities are properly carried out,
including providing comments on plans for
obtaining public participation contained
in action memoranda; and

(3) the office responsible for maintaining
the regulatory decision file.

--Provide guidance and direction to program
managers by issuing a DOE Order which will

(1) reguire an action memorandum to include
information on (1) the problem the regula-
tion addresses, its legislative authority,
and enforceability, (2) affected groups
and plans for obtaining their comments,
(3) the need for a regulatory analysis,
and (4) the availability of cost/benefit
information;

(2) specify what information must be included
in the regulatory analyses, particularly
with regard to the estimates (or ranges
of estimates) of the costs and benefits |
of each alternative and the enforceability
of the proposed and any related existing
regulations;

(3) ensure enhanced public participation by
defining when to use notices of inquiry
.and advance notices of proposed rulemakings#

(4) make sure that necessary documentation
is maintained for the Secretary's review;
and

(5) require the Office of General Counsel
to summarize all the public comments
ag soon after the close of the comment
period as reasonable, and disseminate
them to those involved in the regulatory
process, (See pp. 26-27.)

AGEN MMENTS AND
AQ'S EVALUATION %

DOE disagreed with most of GAO's conclusions
and recommendations although all of them were
not addressed. DOE said that GAO had failed
to reflect a realistic understanding of
regulatory and management principles. GAO




disagrees with this comment and emphasizes
that its review was conducted in accordance
with the management and regulatory principles
set forth in Executive Order 12044 and 12291,
which govern regulatory reform.

Also, DOE stated that GAO's conclusions and
recommendations may be of limited utility
in advancing the cause of ﬂbgulatory reform
because they do not address DOE's problems !
and successes in regulatory reform. GAO
disagrees. GAO has clearly shown how DOE's
regulatory process fails to comply with the
Executive Orders governing regulatory reform.
The principal problem identified was a lack

of executive oversight of the process, a key
reform element that was highlighted in both
Executive Orders. DOE, however, was not fully
responsive to the oversight problems discussed
in GAO's draft report. Although DOE's written
comments on the draft report were not fully
responsive and failed to acknowledge any
problems in DOE's current rulemaking process,

GAO is hopeful that the current DOE leader- ‘
ship will commit to improving its regulatory |
reform program, by assuring top level over31ghﬁ
of the regulatory process. ‘

GAO has reviewed DOE's comments and made
changes where appropriate. Some of the
comments were technical in nature and others
were substantive, as discussed on pages 27
through 34.
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CHAPTER 1
INTRODUCTION

Government regulation has been the target of much driticism
in recent years. A desirable goal, reflected in regent Executive
Orders, is that the Government should regulate only when neces-
sary, and then in a manner that is effective yet imposes the
least costs. Regulations which are not carefully develgped may
impose unnecessary costs on industry and consumers, and may not
be effective because repeated amendments are needed or hecause
they are difficult to enforce. Given these concerns, Senator
Howard H. Baker, Jr. requested that we examine the development
of regulations by the Department of Energy (DOE). |

LAWS AND EXECUTIVE ORDERS
AFFECTING REGULATORY REFORM
AT DOE

In developing regulations, DOE must follow basic requirements
contained in the Administrative Procedure Act, as amende¢d, and
the DOE Organization Act. 1In addition, Executive Orders 12044
and 12291 1/ set out a series of procedures which executive
agencies are to adopt to improve the regulatory procesa, 2/
Executive Order 12044, 43 Fed. Reg. 12661 (1978), instructed
executive agencies to assure that the agency head overs¢es the
development of regulations; that the public has an oppertunity
to comment on regulations; and that alternative methods | of
regulating, and the costs and benefits of each method,
considered before the regulation is issued. Executive (Qrder
12291 superseded the prior Order, although both have gi
goals,

Administrative Procedure
and DOE Organization Acts

Congress has routinely delegated the writing of gpecific
rules to Federal agencies. However, agencies are required to

1l/Executive Order 12291, dated February 17, 1981, supavrmdod
Executive Order 12044, issued March 23, 1978.

2/Although agencies are expected to comply with the Orders,
these Orders do not establish additional legal requirements
which must be satisfied before a requlation is considered
validly promulgated. As noted in Executive Order 12281,
“This Order is intended only to improve the internal manage-
ment of the Federal government, and is not intended tp create
any right or benefit, substantive or procedural, enforceable
by law by a party against the United States, its agencies,
its officers or any person."




o
comply with certain statutory procedures when developing rulea.
The Economic Regulatory Administration (ERA) and the Conservation
and Renewable Energy Office, which are the DOE program offices
we reviewed, issue regulations primarily through an informal
rulemaking process. 1 Such DOE rules must comply with the
Administrative Procedure Act and the DOE Organization Act|.
These laws establish minimum requirements for proposed rule-
makings, including that public notices be issued on proposed
rules, an opportunity be provided for public comment, and a
concise statement of the basis and putpose of the final rules
be issued in the Federal Register.

Executive Order 12044

Executive Order 12044 directed each Federal agency to
establish procedures to improve both existing reqgulations and
those being developed. Although these procedures were to be
tailored to the agency's specific needs, they were to include
the following: |

-~Agencies were to give the public "an early and j
meaningful opportunity to participate in the
development of regulations" and allow at least |
60 days for comment on significant regulations.

-~The agency head was to exercise effective over-
sight. Before a significant regulation was
published for public comment, the agency head |
was to determine, among other things, that \
the proposed regulation was needed, and that
alternative approaches had been considered with
the least burdensome acceptable alternative
chosen. The public comments received should
be considered and an adequate response prepared.

--A "regulatory analysis" was to be prepared

early in the decisionmaking process on signifi-
cant regulations. The analysis was 'to include

a brief statement of the problem, major alterna-
tive methods of regulating to solve the problem,
the estimated economic consequences of each
alternative, and a detailed explanation of why
the proposed alternative was tentatively chosen.

1/This report discusses only informal rulemaking, which Boes
not require formal, evidentiary hearings. Rulemaking |
which includes such hearings and involves the presentaExon
of evidence, the calling of w1tnesses, and cross-examinhation,
is called "formal rulemaking" and is generally requlre by
a specific statute,




DOE issued its procedures in DOE Order 2030.1 dated
December 18, 1978, "Procedures for the Development and Analysis
of 'Regulations, Standards, and Guidelines," 44 Fed. Reg. 1040
(1979). These DOE procedures attempted to define the basis on
which its regulatory decisions are made.

Executive Order 12291

President Reagan revoked Executive Order 12044, as amended,
and issued Executive Order 12291. Both Orders were intended
to improve the development of Federal regulations, but they
differ in some of their methods.

Important similarities and differences are that

-~both specify that for significant regulations
alternative methods of regulating are to be
analyzed and that an effective but least costly
alternative be chosen;

--both recognize the importance of public comments
in the development of regulations. However, the
new Order does not stress the importance of
according the public an early and meaningful
opportunity to participate in the development
of regulations as set out in Executive Order
12044;

-~-both assign to the Office of Management
and Budget (OMB) oversight and monitoring
responsibilities. However, the new Order
gives OMB the responsibility for reviewing
all agency regulatory actions, subject to
the direction of the Presidential Task Force
on Regulatory Relief.

Following the issuance of Executive Order 12291, the
Office of Management and Budget issued Bulletin No. 81-13,
dated February 23, 1981, which set forth interim reporting
requirements for compliance with Executive Order 12291.

This bulletin was followed by DOE's cancellation of DOE

Order 2030.1, through DOE Notice 2030, dated March 16, 198l.
According to this Notice, DOE's Office of General Counsel

would be responsible for assuring compliance with Executive
Order 12291 and a DOE Order would be developed after the Office
of Management and Budget had published final implementing pro-
cedures. The Office of Management and Budget issued interim
procedures in June 1981, but DOE had not developed or published
an order as of September 1, 1981.

DOE'S REGULATORY PROCESS

DOE's regulatory process, as set forth in DOE Order 2030.1,
dated December 18, 1978, was developed to comply with Executive




Order 12044. DOE had proposed to rescind DOE Order, 2030.1

on February 25, 1980, and to replace it with a new Order "Guide-
lines for the Development and Analysis of Regulations" but the
proposed Guidelines were never adopted and DOE Order 2030.l

was finally cancelled effective March 16, 1981.

During the course of our review, DOE followed aeverhl
basic steps in promulgating regulations. These were based on
requirements of the Administrative Procedure Act, Executive
Order 12044, and the DOE Organization Act as well as the
December 13, 1979, policy statement from the Secretary of
Energy. These steps provided that:

~--Drafting of any significant final regulation, 1
proposed regulation, or public notice concerning
a possible significant regulatory action must have
advance express authorization from the Secretary
or Deputy Secretary. ;

--When DOE lacks sufficient information on a |
regulation, a notice of inquiry or an advance u
notice of proposed rulemaking is to be used. ;

-~-If a significant regulation is likely to have
a major impact, a draft regulatory analysis
must be prepared. The analysis should briefly
discuss the major regulatory and non-regulatory
alternatives for dealing with the problem and
explain the reasons for choosing the preferred
alternative.

|
|

-=-A general notice of proposed rulemaking must
be published in the Federal Register containing
the proposed regulation and a brief preamble
that is understandable to non-experts and non-
lawyers. The preamble must explain the need
for the regulation; summarize the objectives,
terms, and anticipated effects; and briefly
summarize the draft regulatory analysis.

--The lead office will summarize and analyze the
public comments and revise the proposed regula-
tion and the draft regulatory analysis where
appropriate.

~-~The lead office is responsible for obtaining
Secretary, Deputy Secretary, or Under Secretary
approval for publication of a final regulation;
preparing the final regulatory analysis, and an
analysis in the preamble of how major public
comments were considered in the development of
the final regulation.




OBJECTIVE, SCOPE, AND METHODOLOGY

The purpose of our review was to determine how effectively
DOE's regulatory development process meets the stated ggals of
Executive Order 12044 (see pages 2-3). For the purpose# of
this evaluation we accepted the goals indicated in Exec¢t1ve
order 12044 as being reasonable and sought to determine how
effectlvely DOE was carrying them out. After most of our infor-
mation gathering had been completed, Executive Order 12291 dated
February 17, 1981, was issued, superseding this Order. \However,
both have the same overall goal of regulating in an effective
but least burdensome manner. Therefore, we believe our findings,
conclusions, and recommendations are applicable to the goals of
the new Order, |

We realize that there are limits to the time and expense
that DOE can devote to analyzing and developing regulations.
Therefore, in this report we identify only what we believe are
reasonable improvements in regulatory development that DOE needs
to make.

We evaluated DOE's procedures by reviewing its deleopment

Energy. We selected these three proposed regulations bécause

they were being developed under DOE's latest procedures, a regu-
latory analysis had recently been prepared for each, and DOE
estimated that two of the three would be final regulations by

also examined information not available to the public, s
internal DOE comments on the evolving regulations. We i
viewed DOE officials involved in the development of the| three

regulations and discussed DOE's general regulatory reform efforts
with DOE and Office of Management and Budget officials.

Our report is concerned with the adequacy of the DPE process
for developing regulations rather than the adequacy of findividual
regulations. We do not render an opinion on the conclusions DOE
reaches in its regulatory analyses; instead, we discuss only
whether the analyses sufficiently cover the topics required by
the Executive Order. Likewise, we do not attempt to judge the

1/The supplier/purchaser rule was issued in final; the fule-
making on changes to motor gasoline allocation regulations
was split with half of the provisions finalized; and the
Building Energy Performance Standards rulemaking was still
under development, as of September 1981.




value of the public's comments on the three regulations, or
whether DOE obtained a sufficient volume of public comments;
instead, we examined DOE's procedures for using the comments

'in the reglatory process.

Although one of the regulations we examined was revoked and
development of another was stopped when most of ERA's ctrude oil
pricing and allocation controls were lifted, our findings and
conclusions are based on a process-oriented evaluation and have
applicability to continued use of that process for future regu-
lations. Since this report is a case study of the deveiopment
of regulations, it shows what problems DOE has had and what it
must do to sharpen its regulatory development process. ' Thus, it
can serve as a useful vehicle for examining possible regulatory
problems and solutions at other regulatory agencies.




CHAPTER 2
GREATER COMMITMENT NEEDED
TO ACHIEVE REGULATORY REFORM

DOE has not fully achieved the goals of Executive oider

12044. During the period from October 1977 to January 1981,
DOE used two different approaches to regulatory reform; how-
ever, both efforts were largely ineffective, because DOE
lacked .
--a focal point for strong departmental oversight o%
the regulatory reform effort,
-~clear policy and program guidance, and delegation“of
organizational responsibilities for those involve
in developing regulations, and |
--effective .application of the policy by the progra
managers in the execution of their responsibilities
(reinforced by Secretarial oversight). :

Based on existing documentation the information made avail-
able to the various levels of decisionmakers was not complete
and did not allow for a full perspective of the need, merits,
and costs of the proposed regulations nor allow for effective
executive oversight. We believe the data deficiencies resulted
primarily from lack of guidance in preparing effective regulatory
analyses. Moreover, DOE's recordkeeping practices need improve-
ment to assure that the information which is developed i
properly documented and readily available to decisionmakers.

Oversight by top management was not effective because
of the lack of understanding of what was happening at th
program manager level and/or indifference to what was
happening because DOE was not fully committed to regulatory
reform.

TWO INEFFECTIVE ATTEMPTS
AT REGULATORY REFORM

DOE's first two attempts at regulatory reform were
largely ineffective.

DOE's first approach, basically, was to identify 42 speci-
fic reform initiatives as a means of achieving reform. These
initiatives were developed through a series of four regipnal
public hearings and were intended to focus agency attentjion
on specific reform actions. They included such diverse j[items
as simplification of oil pricing regulations and clarification
of contractor roles in developing regulations. The Depaktment




established a group within the Office of Policy and Eval
to coordinate and monitor progress on the initiatives.

former DOE official who headed this group said that most
program officials did not want to pursue the reform meas

and that his primary power was the threat that the Deput
Howeve
his office lost any potential influence when it became c
When emergendcy

Secretary wanted adherence to regulatory reform.

that achieving reform was not a priority.
rulemakings needed quick approval during the 1979 Irania
0il cutoff, work on the initiatives became a low priorit
DOE officials said the initiatives &ccomplished nothing,
the Office of Policy and Evaluation did not have the sta
needed to review them.

As we discussed in our report, "Gasoline Allocation
Chaotic Program In Need of Overhaul" (EMD-80-34, April 2
1980), DOE's inability to allocate gasoline effectively
the summer of 1979 was caused by the poor design and ina
implementation of its gasoline allocation regulatory pro
We found that the Department's allocation problems were
in part by its failure to update and revise its 5-year O
regulations before the emergency occurred. As a result,
was forced to make 11 changes to its motor gasoline alla
regulations between February 22 and July 16, 1979.

The frequency of the changes and their immediate in

tation caused significant problems, both for the industrp
complying with the changes and for DOE field offices in
training staff and dealing with the increased workload.
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This ad hoc approach forced DOE to make its decisions bqsed on

limited information and invited further changes.

DOE later discarded the specific project approach and
emphasized improved procedures and increased oversight by

top management in development of regulations.

To gain gontrol

of the regulatory process, the Secretary of Energy issued a

policy statement on December 13, 1979, to all Department

heads

requiring express authorization to be obtained from the Secre-

tary or Deputy Secretary before drafting could begin on
significant final regulation, proposed regulation, or p
notice concerning a possible significant regulation. H
directed the General Counsel to revise DOE's internal r

any

blic

gula-

tory procedures--DOE Order 2030.l--to make them consistent

with his new policies.

This authorization requirement became

effective on January 1, 1980, and could be sought either

through an action memorandum or through a meeting.

In either

case, the lead office proposing the action was to discusgs

(1) the legislative basis,
and (3) the substantive issues involved.

(2) the need for the regulat on,




Also, the Office of the Secretary was to become directly
involved in the regulatory process, with one staff member
being assigned to oversee the Department's efforts in regula-
tory reform. However, this individual was unable to devote
his full time to regulatory reform and was unable to carry out
this role effectively., Furthermore, this official failed to
(1) issue the revised procedures, and (2) assure that the
Office of Policy and Evaluation provided effective oversight
of the preparation of regulatory analyses. This individual
told us that it would have been better if the revised proce-
dures had been issued because it had been difficult to get
the program offices to carry out the reform program. Inade-
quate regulatory analyses were not rejected by the Office
of the Secretary and regulatory reform again suffered because
of the absence of a strong departmental oversight activity.

BETTER ANALYSES ARE NEEDED

TO IMPROVE THE REGULATORY

DEVELOPMENT PROCESS

All three of the DOE requlatory analyses we examined had
information gaps that significantly minimized their usefulness
in the decision process. Two of the analyses did not include
estimates of costs and benefits for alternative methods of
regulating and the third only had such estimates in a techni-
cal support document issued six weeks after the issuance of
the regulatory analysis. The other two regulatory analyses
contained no concise explanation as to why such estimates were
not present. Also, the analyses did not sufficiently address
the potential effectiveness of the regulations because they
did not fully discuss the enforceability of the regulations.
Therefore, it is not clear whether DOE decisionmakers had the
benefit of the information needed to decide whether the pro-
posed method of regulating would be the most effective and
the least burdensome. There are several causes underlying
DOE's inadequate analyses. Specifically,

~-=-there was no clear identification of who is to
monitor the quality of analyses,

--there were no minimal requirements on what
critical issues the analyses are to address,
and |
|
|

--there is a limited amount of time to prepare
analyses.

To correct these problems, DOE's written procedureﬁ should
require that the regulatory analyses include a discussipn of
costs and benefits and the enforceability of the regulations.
Also, exceptions to this should only be allowed after adequate
justification. A aonitor should be appointed in the Office of




the Secretary responsible for assuring that deficient analyses
are rejected., This should improve analyses because project
managers would know what is expected (what standard must be
met) and know that compliance will be monitored. While time
may always be a constraint on the development of a thorough
analysis, better advance planning should help relieve this
problem.

Roles and responsibilities
not clearly established

DOE Order 2030.1 of December 1978 stated that the lead
office was to assure that the regulatory analyses werelproperly
prepared, but did not delegate responsibilities for monitoring
their quality. The proposed Guidelines as they appeared in the
February 25, 1980, Federal Register provided that the lead
office would prepare any necessary regulatory analyses,
Assistant Secretary for Policy and Evaluation was resp
for reviewing draft and final regulatory analyses. A
12, 1980, memorandum to the Associate Director, Manage
and Regulatory Policy, Office of Management and Budget,
the staff Assistant to the Secretary of Energy stated t
DOE's Office of Policy and Evaluation was to review, ct
and improve regulatory analyses. However, these respol
ties were not clearly communicated to this office beca
proposed Guidelines were never finalized. :

iticize,
sibili-
se the

The Deputy Assistant Secretary for Systems Analysis, Office
of Pol@cy and Evaluation, told us that his office had not issued
any guidance on how regulatory analyses are to be conducted.

As shown on pages 12-~15, DOE's analyses have been deficient,
and program offices have not been taking the necessary steps
to assure that analyses provide the information needed| by top
decisionmakers, including the Secretary of Energy.

As an illustration of the need for better coordination of
the responsibilities concerning regulatory analyses, we found
that ERA has its own Economic and Data Analysis staff which is
to provide analytic support for ERA's development of regula-
tions. We believe this staff should review and comment on the
regulatory analyses of all significant ERA requlations|. The
program office which is responsible for preparing the analysis
should assure such coordination. ERA's Office of Regulations
and Emergency Planning issued a memorandum in March 1980
requesting that the analysis staff receive copies of all draft
and final ERA regulatory analyses. However, as of Janpary 1981,
the group was still not receiving copies of all of them. For
example, the group head had never seen the draft of the final
regulatory analysis of the proposed amendments to the jupplier/
purchaser rule until we showed it to him almost 2 months after
the final rule was issued. |
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' We are concerned as to why this group did not: mbn#uct a
formal review of the regulatory analysis. DOE, in its February
12, 1980, memorandum to the Office of Management and Bu
admitted that the Department's regulatory analyses wer
not uniformly satisfactory. As a means of improving ar
DOE had cited three planned or recent organizational ¢
One was the increased size of the Office of Regulation
Emergency Planning's regulatory analysis group from 4
persons over the past six months. We believe this only
reflects the need for Department—w%de oversight of the|
ment of regulatory analyses and criteria for their dev

develop-
lopment.

Clear standards needed for
regulatory analyses information

DOE has not communicated to its program managers what
essential issues regulatory analyses must address. T

result there is no assurance that DOE's analyses will rovide
the decisionmakers with the information needed for decision-
making purposes. We believe this is well illustrated by the
absence of certain key information from the three regu atory
analyses we reviewed. : :

DOE, in the Federal Register notice for its new D E Qrder
stated that the proposed Order redefines the requirements

of a regulatory analysis, in an effort to yield documents that
will be of greater assistance to those in the Department who
make decisions on regulations. While the proposed Order listed
topics that these analyses were supposed to address, the fact
that they were referred to as merely, "information that might
be useful," raised the question of whether this was a require-
ment. ‘

Program office officials who prepared analyses or| supervised

An Office of Management and Budget letter l/ and DOE'a‘praposed
Order suggested extensive questions that analyses could address.

of each regulation and the need for flexibility in the|
of each one.

l/0ffice of Management and Budget letter to the heads ¢f all

" departments and agencies, dated November 21, 1978, which
discusses what regulatory analyses were to contain tQ comply
with Executive Order 12044.

11




The need for some flexibllity, however, should not deter
the establishment of minimum standards. Some of the most
basic questions were not addressed in the regulatory analyses
we reviewed (see pp. 1l2-~15), although they would appear to be
critical to the decision process., Two especially important
questions which the analyses did not sufficiently cover were
the enforceability of the proposed regulation, and the costs

and benefits of alternative methods of regulation.

analyses should address, as identified in the DOE Order

some of the most basic guestions that any regulator%
030.1

and the November 21, 1978, Office of Management and Budget
letter are:

--What is the problem to be corrected?

--How will the proposed regulation correct the
problem?

--Is the proposed regulation the least costly metho‘

of correcting the problem? If not, why not?
--How enforceable is the proposed regulation?

Alternatives' costs and benefits not estimated

|
i
|

- Two of the three analyses did not provide dollar estimates
of the costs and benefits of alternative methods of regulation.
The third had the estimates in a technical support document
issued six weeks after the regulatory analysis. The draft regu-
latory analysis for the regulation, Building Energy Performance

Standards, provided a dollar estimate of the cost and be
of the proposed methods in some detail, but the costs of
alternative methods were discussed only in general terms

nefits
the
. For

example, it stated that "less stringent" energy efficiency

standards would have fewer impacts on the construction i

(in terms of volume of material and labor used) and would

probably cost less to comply with as well as to enforce,
energy savings (a benefit) would be less.

Estimates of the costs and benefits of alternatives

ndustry
but

while

not specified in the analysis, were later included in the tech-

nical support document. Ideally, as stated by an offici
the Office of the Secretary, information on important t
such as this should be summarized in the regqulatory ana
for early review by the Secretary and the public. The
estimates of the alternatives are important considerati
illustrated by the DOE estimate that just the initial tn
of State and local building officials could cost $40 mlh

The second proposed regulation would amend the sup
purchaser rule on crude o0il allocation. The draft and

12

al in
plcs
y315

ns as
laining
lion.

lier/

inal




analyses primarily examine how the various alternatives affect
competition in the industry, which is an important topic for

this regulation, but do not contain complete dollar estimates
of the costs and benefits of any of the alternatives,; i.e.,;, the
dollar cost or benefit to the 0il producers and refiners in-
volved. Although the analysis stated that small independent
refiners would be affected by changes in allocation regulations,
it did not show how greatly or how many would be affected.
Without this information, it did not demonstrate the need for
or the best method of regulation. DOE officials disagreed
among themselves over whether DOE had enough information to
know the impact of the regulation (the total amount of c¢rude
oil affected by the rule).

DOE officials told us that the draft regulatory analysis
contained a statement that DOE's analysis was limited to avail-
able data and that the analysis prov1ded no definitive answers
as to the best approach. However, we found that this statement
provided no specific explanation as to why the more det iled

information was not gathered.

Furthermore, the analysis of the proposed revisioni to the
motor gasoline allocation regulations lacks a specific estimate
of costs and benefits either for consumers or for the types of
businesses in different geographic regions. ERA's Assigtant
Administrator for Regulations and Emergency Planning to}d us
that the gasoline allocation regulations were generally|of an
emergency nature and decisions were made that prompt action was
more important than blind adherence to form. Therefore, ERA
used such data as were available from reports submittedrto it
and from other sources. He stated that improving on those data
would have required industry surveys, which in turn require
Office of Management and Budget approval. Again we agree that
time is a critical element; however, when such positions are
taken they should be explained in detail within the regulatory
analysis.

Regulation enforceability
not adequately considered

To be effective, a regulation must be complied with.
Unfortunately, compliance is only superf1c1a11y discussed in
DOE's analyses of the three cases.

formance
substan-
he regqu-
r.

r of

ion was
ion
would

The regulatory analysis for the Building Energy Pe
Standards rulemaking merely notes in general terms that
tial training may be required to implement and enforce
lation but states that the costs would be estimated lat
This is an inadequate response to the overwhelming numb
public and industry objections that the proposed regulal
particularly complex and burdensome and that the regula
would establish higher energy efficiency standards whic
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require much time and expense for builders to understand and
comply with. DOE officials explained that enforceability was,
excluded from the Building Energy Performance Standards regula-
tory analysis because the Department of Housing and Urban
Development was responsible for enforcing the rule. Neverthe-
less such an important issue should be fully discussed in the
regulatory analysis.

Neither the draft nor final analysis for the proposed
amendments to the supplier/purchaser rule discussed potebtial
compliance problems. ERA's Office of Enforcement officials
raised several questions in a memorahdum to the lead office,
on increased problems of enforcement which would result if the
rule was changed. These potential problems were not discussed
in either the regulatory analysis or the action memorandum
to the Secretary.

The Office of Enforcement had stated that it had been
using this rule to take enforcement actions against parties who
were engaged in illegal agreements. Enforcement had congerns
that relaxation of the rule could have substantially increased
the amount of crude oil that was available for paper or "daisy

chain” transfers, increased the number of violators, andLelim-

inated a basic tool Enforcement has used to enforce related
pricing regulations. This could occur because it would be
difficult to trace oil transactions to identify those trans-
actions meant only to increase the price illegally. Offlice of
Enforcement officials believed there would be an increase in
such transactions,

tions. The Office of Enforcement has found numerous violations
of petroleum regulations. Companies allege that some of these
regulations were poorly developed, i.e., they are vague and
incomplete. There are at least 130 court cases 1/ involving
various types of challenges based on the promulgation of DOE's
regulations. For the Secretary to be sure a new regulation or
a change will be effective, he must know if it is clear |land
specific enough to prevent misinterpretation, thereby avoiding
compliance problems. |

DOE has had significant problems in enforcing someJregula-

In oral comments on this matter DOE officials said that
concerns over possible compliance problems were discussed
throughout the process. They told us that the Deputy Sdcretary
was madg aware of Enforcement's concerns by oral, unrecdrded
discussions with the ERA Administrator. They said that iwhile

I

1/These actions include appeals from the administrativeiprocess,
chal;enges to certain regulations brought directly by private
parties, and cases brought by DOE. - j




the regulatory analysis excluded discussion of enforceability,
the preamble to the Notice of Proposed Rulemaking discussed
potential enforceability problems. The discussion in the
preamble, while summarizing Enforcement's concerns, was basically
a request for comments as to whether this would be a problem.

As previously noted, according to an Office of Management
and Budget letter, regulatory analyses are to contain a
discussion of alternative means of ensuring compliance with
the regulation. In addition, we beljeve the regulatory analysis
is the logical place for such a discussion since it is to be a
forum for considering all important factors in deciding which
methods of regulation are the best. Furthermore, it allows
agency decisionmakers and the public to have one standard docu-
ment on which they can depend, thus permitting more effective
executive oversight. |

Time constraints hamper
regulation .development

Proposed regulations may not be thoroughly analyzed~because
of time constraints. When an emergency arises, a thorough anal-
ysis may not be possible. However, we believe DOE can do more
advance planning and analysis in areas where it can anti 1pate
the probable need for future regulatory actions. ‘

DOE officials told us that limited time can constra%n the
development of thorough regulatory analyses. They noted /that
all significant DOE regulations are tracked by DOE's Action
Coordination and Tracking System. Under it, program managers
establish schedules for completion of various major steps in
the development of the regulation., Periodic meetings are held
to discuss progress. Program officials complained that unreal-
istically short deadlines (for analyses and other steps) may
be set as DOE tries to react quickly to a need for new or
revised regulations.

At times, DOE has had to develop a new regulation or revise
an existing regulation quickly to deal with an "emergency"
situation. 1In other instances, an emergency may not exist, but
DOE becomes aware of the need to amend an existing regulation
because it is not acheiving its goal or it is causing new pro-
blems. In these cases, also, DOE wants to take quick action.
Although limited time does constrain the development of
thorough regulatory analy51s, we believe that DOE is aware of
the speed with which such crises or problems arise and can do
more advance planning and analyses in areas where it canhreason—
ably anticipate that a new or amended regulation is need‘d or
that an emergency may arise. For example, in 1974, one £
DOE's predecessors, the Federal Energy Office, issued ga#ollne
allocation regulations. Then in 1975 the Federal Energy
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Administration (and later DOE) began considering the need to
revise the regulations but failed to make the needed changes.

As noted in our report, "Gasoline Allocation: A Chaotic Program
In Need of Overhaul," (EMD-80-34, April 23, 1980), the crude oil
shortage of 1979 forced DOE to update the regulations. DOE
made 11 changes to these regulations without regulatory anal-
yses and often without public hearings. The lack of proper
planning and analysis forced DOE to make its decisions based

on limited information, which opened the way for further
changes.

PROCEDURES FOR OVERSIGHT
OF THE PUBLIC PARTICIPATION
PROCESS NEED IMPROVEMENT

DOE should improve its procedures for assuring effective
oversight of the public participation process. This is|needed
to insure that

--each program office has an effective public )
outreach program for effective liaison with V
consumer groups, Congress, and State and local |
governments, and 1/ ;

--advance notices are more widely used.

Oversight of program offices:
public outreach activities needed

Better oversight of the program offices' public outreach
activities is needed. The existing process does not assure
that the critical knowledge maintained within the publi
interest offices is being transmitted to the individual program
offices. We believe this is significant because such public
interest offices were established by DOE to provide the
Secretary a broad range of public comment to assist in the
regulatory process. Currently, each program office determines
the degree of involvement it solicits from the public interest
offices. While we believe it is appropriate for the priogram
offices to be responsible for ensuring proper public partici-
pation, we are concerned that there is insufficient oversight
to assure that effective coordination is taking place between
the program office and the public interest offices, es ecially
with the Office of Consumer Affairs.

1/These public interest offices include the Office of Consumer
Affairs, Intergovernmental Affairs, Public Affairs, Legis-
lative Affairs and Minority Economic Impact. i
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ERA and the Conservation and Renewable Energy Office seldom
ask the Office o6f Consumer Affairs to help plan and hold public
hearings 6r to provide a consumer perspective in the regulation
development. A Consumer Affairs official told us that the
involvement of the public interest offices in these activities
was a result of DOE's efforts to provide public interést groups
some opportunity to make their views known. He was concerned
that the well-organized and funded industry groups dominate the
public comment, and those groups which are not well-organized
and funded are not substantially dinvolved. The official said
that there is expertise and information available in DOE's
public interest offices which the program offices should
take advantage of. As a result, the broad perspective needed
t? Take an informed decision on how to best regulate may be
limited.

L

Although coordination responsibilities were not clearly
stated, the public participation activities to be conducted
were. Existing-guidance in DOE Order 2030.1 stated that it was
DOE's policy to develop regulations in an open and acgountable
manner with extensive public participation early in the process.
Furthermore, the lead office and the others involved in develop-
ing the regulation were to work with the Office of Intergovern-
mental and Institutional Relations to include the public in the
consideration of significant regulations, by various methods
including |

--notifying interested parties, State governors,
DOE regional representatives, and appropriate
Federal advisory committees;

--distributing appropriate notices or press releases
-describing the regulatory action to trade journals,
newspapers, magazines, and newsletters that may be
read by interested parties;

--holding public hearings and conferences with
interested groups and individuals; and

--undertaking any other actions that may be required
to provide DOE with a broad range of public opinion.

The new guidelines replacing DOE Order 2030.1 would have done
little to clarify who is responsible for assuring that coordina-
tion took place, or how. |

In the absence of clear coordination guidance, we found
that each of the program offices determined the degree of
involvement they solicit from the public interest offices.
When we mentioned to a DOE program manager our concern that
potential Office of Consumer Affairs involvement may he over-
looked, he responded that they can always go to the Action
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Coordination and Tracking System to identify rulemakings which
may have some effect on public interest groups. He further
mentioned that the Office of Consumer Affairs was to receive
copies of the draft rulemakings. We believe this is a very
hit or miss approach. 1In fact, officials from the Office
of Consumer Affairs told us they often do not learn of new’

- rulemakings until late into the process and that while they
' were on certain mandatory distribution lists they often did
' not receive copies of the drafts. Furthermore, the broad

' nature of the tracking system description may limit their

. ability to effectively identify pending rulemakings that
may affect consumers.

The draft revised DOE Order also included a requirement
' that the action memorandum requesting approval to begin devel-
. oping a rulemaking include proposed procedures for obtaining
public comment. The procedures would identify the main
interests that would be harmed or benefited by the regulation.
However, none of the action memoranda we reviewed containe
this information. DOE officials said this occurred becaus
the Order was still a draft and not a requirement. |
ERA program officials told us that they seldom ask th
Office of Consumer Affairs officials to help with the program
offices public hearings. They did note, however, that the
periodically provided notices about pending rulemakings to!the
Office of Consumer Affairs and said that Consumer Affairs 1
personnel were invited to the ERA's weekly regulation develop-~
ment meetings. They said that the program offices already!
use the methods previously cited to involve the public in |
| significant regulations.

Office of Consumer Affairs personnel told us that the$
did not always participate because of funding and staffing
limitations. They stated that they were not always providéd
copies of drafts which they were supposed to get.

Since concluding our audit work the Office of Consume
Affairs underwent a massive reorganization which resulted in
a 50 percent reduction in staff and about an 85 percent reduc-
tion in its fiscal year 1982 budget from $1 million to about
$160,000. The exact scope, purpose, and direction of the
Office of Consumer Affairs is now being reconsidered withi
DOE.

In view of the substantial budget and staffing cuts |
experienced by the office designated to assure the public"
input to significant regulatlons, we believe DOE should give
special attention to seeing that effectlve oversight of public
outreach programs is provided.

|
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Early public involvement should be encouraged

DOE has no standard criteria for the use of notices of
inquiry and advance notices of proposed rulemaking exc#pt for
a broad statement in DOE Order 2030.1 that they are to be used
when DOE lacks sufficient information on a regulation. : These
documents describe a problem and seek public response concerning
the need for regulation and the adequacy of the agency's
anticipated regulatory response. |

In one of the three cases we reviewed, an advanceirotice
was successfully used to obtain a large volume of public and
industry comment. Yet in a second case where a notice of
inquiry or advance notice of proposed rulemaking could have
been used, it was not. In the former case, the advance
notice approach on the Building Energy Performance Standards
proposal was very helpful in encouraging the regulated industry
and the public to provide comments on a very complex issue.
We believe DOE was successful in this case because it clearly
identified what it wanted to know from the public and what
DOE's thinking was on the issue.

In the gasoline allocation revision case, ERA's Assistant
Administrator for Regulations and Emergency Planning sajid that
DOE decided not to use an advance notice because DOE already
knew what the problems were with the program and that others
including GAO were pressing DOE to take immediate corrective
action. |
: |

Out of 14 major, significant regulations proposed
ERA published no notices of inquiry and no advance noti
proposed rulemaking. The Conservation and Renewable En
Office did not have readily available data on the numbe
proposed or final regulations which were preceded by su
tices during 1980. Increased use of these notification
by DOE would help DOE increase the public's early parti
in developing technical and complicated regulations. F
example, two industry representatives, in commenting on
proposed guidelines to implement Executive Order 12044, said
that notices of inquiry could be better utilized. One c¢commen-
tor suggested that the new Order's section on notices of inquiry
be revised as follows:

methods
ipation
r

DOE's

"Notices of inquiry or advance notices of proposed
rulemaking can be a significant advantage in
securing increased and more effective public
participation and thereby helping the department
develop regulations based on more complete know-
ledge of public concerns. Accordingly, the use t
of such notices are favored and should be used
as often as possible, especially in areas of regu-|
lation involving complicated, technical matters
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in those areas of heightened public debate and .
awareness and in other areas where the process

of departmental development of regulations would

be benefited.”

The increased use of these advance notification methods
could assist DOE in obtaining early public comment critical to
effective decisionmaking. Such comments could aid DOE's riegu-
. latory analyses which, as shown on pages 12-15, are sometimes
. incomplete. Petroleum industry representatives noted that DOE
needed to make wider use of notices of inquiry. For example,
one industry representative noted that with more openness as
to what information is needed DOE's program offices would 'be
able to receive suggestions from all parties affected by the
regulation on approaches toward solving the problem before
expending substantial sums of money in arriving at a proposed

; © solution.

IMPROVED RECORDKEEPING WOULD
STRENGTHEN OVERSIGHT

DOE established, on November 5, 1979, a policy for tpe
materials to be included in the administrative record for
each DOE rulemaking; however, DOE's files did not contain
all these materials. The policy is essentially consisten|
with a recommendation of the Administrative Conference of;
the United States 1/ to the Congress and Federal agencies),

(1 CFR 305.74-4). DOE administrative records are to include
the Advance Notice of Proposed Rulemaking and/or Notice off Pro-
posed Rulemaking, formal comments received during the compent
period, records of oral comments made at public meetings,
reports of any advisory committees and the preamble to tWe

final rule. :

The records should also contain any other documents or
information which provided substantial support for the final
rulemaking decision. Such documents may include staff sum-
maries of public written or oral comments, inter and intra-
agency memoranda, informal communications, summaries of signi-
ficant oral informal communications, studies and material from
DOE's files. DOE's administrative files did not generally
contain these kinds of documents. We were particularly ¢on-
cerned about (1) the absence of critical intra-agency memoranda,
(2) the lack of summaries of significant oral, informal c¢communi-
cations, and (3) the poor quality of staff summaries of public

l/The Administrative Conference of the United States is
manent independent agency of the United States, whose
is to develop improvements in procedures by which Federal
agencies administer regulatory and other programs.
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written or oral comments. Such material would give regulation
writers and decisionmakers a better understanding of the
particular basis for the regulatory approach selected as the
rule is being developed, thus making contributors to the pro-
cess more accountable for their decisions.

When we requested these types of information on the|supplier/
purchaser and the gasoline allocation rules, program officials
said they assumed such information was kept on file by the Office
of General Counsel attorneys. The attorneys, however, said
recordkeeping was the responsibility of the program offices and
there is no legal requirement to maintain all internal comments.

In one case we were unable to locate critical interr
comments in the file of the attorney responsible for dral
the rule, the pro?ram manager's file, or the official do
file. 1In commenting on several internal drafts of the p
supplier/purchaser rule, the Office of Enforcement wrote
memoranda opposing its issuance. They expressed concern
the proposed rule would be difficult to enforce and that|
would hamper the enforceability of certain existing cruds
pricing regulations. The attorney responsible for draft]
this rule explained that he does not maintain any record

roposed
| several

as the comments on each draft are received, they are noted on
the working draft and then discarded. The working drafts are
also destroyed with each succeeding version,

Furthermore, we could find no documentation that this
critical information was provided to the Secretary. The| action
memorandum made no reference to enforceability. In addition,
although DOE's Office of Enforcement officials told us that they
had two meetings with the Administrator, ERA, to discuss the
basis for their nonconcurrence, we could find no record of these
meetings in the official file, the program office files, or the
attorney's files.

Another problem was that summaries of key staff discussions
on the evolving rules were seldom in the administrative files.
DOE's regulations are primarily developed through detailped
discussions between representatives of the Office of Policy
and Evaluation, the program offices, and OGC. General Cpunsel
officials contend that preparing such summaries would take
excessive time and reduce the candor of participants. They
said there is always a lot of give and take and everyone
receives an opportunity to state their position and rationale.
They believe there is no need for a written summary because
the next draft circulated for comment summarizes the results
of the past meeting.

However, we found that there was not always such a (clarity
of purpose and direction, For example, one Office of Petroleum
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Operations' representative told us that, although the working
group participants usually were permitted a free forum to voice
their opinion, he was never really sure what the next draft
would look like. When we brought this to the attention of the
OGC attorneys, they agreed that sometimes the approach OGC
selected to solve a particular problem was subject to disagree-
ment. But these officials believed that there is generally a
good understanding of what takes place in the group disqu331ons
and it is generally understood what +£he next draft will look
like. ‘

Improved Summaries of

Public Comments Needed

DOE needs to improve its (1) summaries of public cdmments,
and (2) dissemination of comments among officials respod31ble
for developing regulations. The lack of criteria and the low
priority that program managers give to the preparation of
summaries prevent this valuable decision-aiding tool from being
effectively used. Furthermore, DOE is unable to assure that
adequate, accurate, timely and useful summaries are prepared.

accompanied by an explanation responding to major comments,
criticism, and alternatives offered by the public. elp
highlight important issues and to present the range of comments
regarding them to others, program offices began to prepare sum-
maries of major comments. However, DOE has 'no guidance lon the
format for the summaries nor on the critical information these
summaries should contain to be useful to persons responsible
for responding to the public. As a result, ERA's comment sum-
maries vary in quality, accuracy and usefulness. |

An ERA official told us that there is no legal requirement
that summaries be prepared, and that they are only as good as
the quality of public comments ERA receives. Furthermore, the
ability of the contractor or in-house officials to determine
the best format also affects the quality of the summari
We believe, however, that DOE can do a better job of an
and preparing summaries of public comments. For example
summaries for the two ERA rulemakings we examined were ﬁittle
more than tallies of how many were for and against the rule-

The DOE Organization Act requires that a final rula be

. makings.

An OGC official who prepared the official response;to
public comments on the motor gasoline allocation regulaqion
revisions told us that it is not OGC's responsibility to pre-

pare summaries of public comments on a rulemaking. Howdver,

they are responsible for preparing the official responsé to the
public in the final regulation notice and assuring this response
meets the legal requirements of the Administrative Prochure

Act, the DOE Organization Act and the Executive Order. |
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The same OGC official said that the summary of public

‘comments on the proposed revisions to the motor gasoline

allocation regulations, which was prepared by a contractor,
was of little value. Therefore, to prepare the official re-
sponse he reviewed the hearings records, including over 100
written and oral statements, circulated draft versions of the
response to the public comments, and asked DOE officiais who
had been involved in developing the regulation to commﬁnt on
whether the draft represented an adequate discussion of the
public's significant comments. The Assistant General Counsel
for Petroleum Regulations told us that it is normal practice
for OGC attorneys to read, analyze and summarize the public
comments before drafting the official response. Furthermore,
it is DOE's policy that all participants developing the rule-
making must read all the comments.

In addition, not all comments were in the record.| For
example, when we asked what constitutes the public comment
record of an ERA regulation, an ERA official who assisted in
the development of the proposed revisions of the motor|/gasoline
allocation regulations told us that it includes all the written
and oral comments ERA receives in its docket room during the
comment period. He said that because the compilation and
summarization of comments have been incomplete in the TaSt’
he also included comments received shortly after the close of
the comment period so that as many as possible would be used
to prepare the written summary. An OGC official involved in
writing the proposed motor gasoline allocation regulation
revigsions told us that public comment records include #etitions
for rulemaking, congressional inquiries, and written and oral
comments. He also told us that, although they should be
included, there is no assurance that Congressional inquiries
which comment on a regulation are ultimately included in the
public comment record. For example, our examination of the
public comments on the supplier/purchaser rule revealed that
Congressional correspondence that should have been reflected
in the summary of comments on this rule was not a part‘of the
public comment record used to prepare the summary.

As discussed above, we believe DOE's record keeping prac-
tices need improvement. The program offices which receive and
answer Congressional inquiries should distinguish between those
requesting information and those stating a position and make
sure that the statements of position are made a part of the
public comment file for consideration during the develppment of
a reqgulation. These problems raise questions as to thv adquacy
of ERA's internal process for receiving, handling and compiling
an adequate public comment record to be used by those officials
responsible for preparing responses to the public on DPE'S
actions on the public comments.

In the Building Energy Performance Standards regulatory
proposal, only a partial summary of the public's comments had
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been prepared as of March 1981 even though extensive ?ublic
comments had been obtained at hearings and through wr tten ’
statements sent directly to DOE. A contract representative

who was given the task of analyzing and summarizing the public's
comments on this rulemaking told us that oral and written
comments preeented at the hearings in March-April 1980 were
summarized in May 1980. This summary was not con91dered‘to be
complete as it only addressed comments presented at the hearings,
did not go into great detail about the issues, and was not an
official document. It was merely a wyorking draft and a flrst
attempt to analyze a portion of the public comments. An |up-
dated version of public comments was available in February 1981.
This version also was not considered to be complete, although

it included the information from the first draft and comments
that were sent directly to DOE.

The contract representative told us that a final version
of the public's comments is being prepared, and that several
incomplete, working drafts have been prepared. She also told
us that the working drafts will eventually be combined into
a final summary of the public's comments, and be available to
decisionmakers for use in preparing an official response to the
public on the Conservation and Renewable Energy Office's actions
on the rulemaking relative to the public's comments. Such a
summary of public comments would be more useful to the decision-
maker if it was complete and made available as early as possible
rather than more than a year after the comment deadline.!

DOE officials told us that they considered the summary of
public comments to have been completed. They explained that it
was made up of (1) the May 1980 summary of public comments pre-
sented at the hearings and (2) a three volume document entitled,
"Building Energy Performance Standards Public Comment Data Base,
December 1980". The three volume document is a computer listing
of about 1,740 public comments arranged by issue. However, we
did not con31der such a voluminous document to be useful to top
decisionmakers. !

|
|
|
—— - - - |
|
|

We believe the indications are clear that DOE needs to
assure that the necessary material is maintained as regulations
go through the drafting process and to establish responsibility
for retaining the material. Such actions are needed to assure
that those in the oversight role can determine proper acg¢ount-
ability for decisions. Furthermore, because the 0OGC is iresently
preparing a summary of comments for the preamble, we bel%eve
time and money could be saved if OGC were made responsible for
compiling their summaries as early as possible after clo 3e of
the comment period and circulating them to those 1nvolve
the decision-making process.
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CHAPTER 3

CONCLUSIONS, RECOMMENDATIONS,
AND AGENCY COMMENTS

DOE was unable to meet the goals of requlatory reform as
stated in Executive Order 12044 primarily because in the past
the Department has not placed a continuing high priorit
achieving its goals. It was not fully committed to reg latory
reform and allowed its initial efforts to lose momentum with
the result that there has been little real change in thh way
regulations are developed. We are concerned that this trend
may continue if DOE does not understand the need for continuing

commitment. !

With waning oversight from top management, efforts!to
improve the policy and program guidance and the delegatjion
of organizational responsibilities have faltered and stopped
and, correspondingly, those responsible for developing fregula-
tions have given higher priority to their other responsibili-
ties. Clearly, regulatory reform is more than procedures-—
it is also an attitude which starts with top managementu and
extends throughout the Department.

We recognize that other factors must be dealt with by the
Secretary with respect to regulation development, such as time
constraints, political pressures, and emergencies. But the
impact of these factors on the proper development of regulations
must be carefully weighed by the Secretary and not allowed to
have a continuing detrimental influence on regulatory reform.
Indeed, we believe adherence to the goals of Executive Order
12291 will give the Secretary a firm basis for dealing with
these other factors.

We believe it is imperative that the Secretary of Energy
make a strong commitment to regulatory reform by

--designating an official in the Office of the
Secretary to be responsible for oversight,
and giving that official strong and continuing
support;

--providing clear policy and program guidance,
and making delegations of organizational re-
sponsibilities for those involved in developing |
regulations;

--assuring that the policy is adhered to by the
program managers in the execution of their g
responsibilities (reinforced by Secretarial j
oversight); and |
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~--recognizing that, while legitimate energy emer- ,
gencies may occur, waiver of standard processing
procedures should be granted only in rare cases,
and only by Secretarial approval for individual
regulations.

Our specific recommendations for improving DOE's requ-
latory development process are stated below: ‘

RECOMMENDATIONS TO THE
SECRETARY OF ENERGY

We recommend that the Secretary

~-Ensure proper organizational responsibility by {
designating :

(1) one individual within the Office of the Secretarﬁ
responsible for oversight of regulatory reform, |
including monitoring the quality of regulatory |
analyses;

(2) the group within the Department responsible for
assuring that public participation activities ar%
properly carried out, including providing comment
on plans for obtaining public comment contained 4
in action memoranda; and ‘

(3) the office which is responsible for maintaining
the regulatory decision file. :
--Provide guidance and direction to program !
i managers by issuing a DOE Order which will !
(1) require an action memorandum which would include
a discussion of (a) the problem to be addressed,
the legislative authority for the regulation, th
substantive issues raised by the proposed regula
tion, the regulations' enforceability and its impact
on other regulations, (b) those groups most likely
to be affected and in what manner, with a plan for
obtaining comment from these groups, (c) whether |
a regulatory analysis will be needed, and (d) the
extent to which cost/benefit information is readily

available;

|
i
|
!
|
|

(2) specify what information must be included in
the regulatory analyses, including estimates
(or ranges of estimates) of the costs and bene-
fits of each alternative; a brief discussion of
how the estimates were computed; the underlying |
assumption on which the estimates were based; |
the reason why estimates or a particular estimatﬁ

/
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' could not be determined; and a discussion of how.
effectively the alternatives can be enforced, as

well as their potential impact on the enforce-
ability of existing regulations;

(3)

ensure enhanced public participation by defining

when to use notices of inquiry and advance notices
of proposed rulemakings (e.g. when subject materiial
is new or controversial, or when DOE lacks complete

information on the subject)

(4) make sure that necessary documentation is main-
tained for the Secretary's review; and

(5)
all the public comments as soon after the close

require the Office of General Counsel to summarize

of the

comment period as reasonable, and disseminate them to

those involved in the regulatory process.

AGENCY COMMENTS
AND OUR EVALUATION

DOE disagreed with most of the conclusions and re
dations in our draft report although it did not specif
respond to all of them., DOE said we had failed to ref
realistic understanding of regulatory and management p
We are somewhat puzzled by this comment because our re
centered on the adequacy of DOE's regulatory process t
out the management and regulatory principles set forth
Executive Orders 12044 and 12291, which govern regulat

Also, DOE stated that our conclusions and recomme
may be of limited utility in advancing the cause of re
reform because they do not address DOE's problems and
in regulatory reform. We disagree, We have clearly s
DOE's regulatory process fails to comply with the Exec
Order governing regulatory reform. The principal prob
identified was a lack of executive oversight of the pr
a key reform element that was highlighted in both Exec
Orders. DOE, however, was not fully responsive to the
sight problems discussed in the draft report. Althoug
written comments on our draft report were not fully re
and failed to acknowledge any problems in DOE's curren
making process, we are hopeful that the current DOE le

ommen-
ically
ect a
inciples.
iew

carry

in

ry reform.

ndations
ulatory
uccesses
own how
tive
em
cess,
tive
. over-
DOE's
sponsive
rule-
dership

will commit to improving its regulatory reform program, by
assuring top level oversight of the regulatory process.
. |
We have reviewed DOE's comments and made changes %here
appropriate. Some were technical in nature; others were more

substantive as discussed below.
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Roles and responsibilities
not clearly established ‘

DOE disagreed with our conclusions that DOE had not clearly
identified who was responsible for monitoring the quality of the
regulatory analysis. It noted that DOE Order 2030.1, dated
December 1978, specifically placed responsibility for cohducting
the analysis in the program office and provided that the Office

of Policy and Evaluation was to review the regulatory analyses.

Although DOE Order 2030.1 did provide for general o
responsibilities, it was apparently not clear as to the
responsibility for monitoring the quality of the regulat
analyses because the Deputy Assistant Secretary for Syst
Analysis, Office of Policy and Evaluation, believed that
responsibility was with the program offices.
one person or office has been responsible for the qualit

regulatory analyses nor has it been explained how quality

to be measured. 1In fact, the Office of Policy and Evalu
although responsible for reviewing and improving regulat
analyses, has not provided any guidance to the program o
on how to prepare such analyses. Furthermore, ERA's reg
analysis group has not been fully effective because it i
afforded the opportunity to review the regulatory analys
all significant regulations. For example, it did not se
regulatory analyses for the supplier/purchaser rule unti
months after its issuance.

DOE also stated that our recommendation that one pe

Consequentﬂ
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monitor all DOE regulatory analyses was unrealistic because no

one person or office could be expected to have the resou
or expertise to monitor the quality of such analyses bec
of the technical complexity and diversity of DOE regulat
We believe such an oversight position is not only realis
but basic to effective management and consistent with th
requirements of the Executive Orders. We view this indi
role as a practical and realistic one of assuring that D
program offices produce analyses which are beneficial to
sionmakers and the public. The monitor would assure tha
analyses were prepared in a timely fashion to meet certa
minimum standards as discussed in this report and requir
the Executive Order. This designated official could mak
that there was proper coordination between program offic
the offices providing technical assistance.
although the staff of the ERA regulatory analysis group

almost doubled,
opportunity to review and comment on each regulatory ana

For example

it had no assurance that it would have a
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The monitor could assure that this step in the review pr
was taken.,

Need for minimum standards in
preparing regulatory analyses

ocess

DOE disagreed with our conclusion that there should be
minimum standards for all regulatory analyses. DOE said that
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such a conclusion is contrary to the views expressed by both

DOE and Office of Management and Budget personnel experienced
in the area, and that it was also inconsistent with the most

recent guidance received from OMB regarding regulatory impact
analyses under Executive Order 12291.

on the contrary, our conclusions and recommendations are
directly in line with this recent guidance. On June 13, 1981,
the Office of Management and Budget issued "Interim Regulatory
Impact Analysis Guidance." This guidance noted that the funda-
mental test of a satisfactory regulatory impact analysisg is
whether it enables independent reviewers to make an informed
judgement that the objectives of Executive Order 12291 are
satisfied. It described five elements and asserted thai a
regulatory impact analysis that includes all these elements
is likely to fulfill the requirement. The guidance recognized
that variations consistent with the spirit and intent of the
Order may be warranted for some proposed rules, but that most
analyses were expected to include these elements. Each of our
recommended minimal standards is consistent with the flVe
elements contained in Executive Order 12291.

In commenting on the specific rulemakings we reviewed, DOE
said that although the Building Energy Performance Standards
regulatory analyses did not contain a discussion of costs and
benefits, such a discussion did appear in a separate document
called an "economic analy51s." However, DOE failed to hote that
this separate analysis was in a document issued 6 weeks after
the issuance of the regulatory analysis.

DOE was particularly concerned that we did not rec gnlze
the difficulties associated with costs and benefits, es ec1ally
for allocation rulemaking. For both the gasoline allocation
and supplier/purchaser rules DOE said that it was imposgsible to
acquire the data necessary to translate costs and beneflits into
dollars. DOE said it had acknowledged to the public in| preambles
to the rules that such data could not be developed. Although
true, we believe these explanations were inadequate. Fpr example,
in the supplier/purchase rulemaking, although admitting that all
cost/benefits questions were not answered due to information
gaps, DOE did not adequately explain why it did not gather the
information or provide an estimate of the dollar costs to derive
such data.

In response to our criticism that the supplier/purichaser
rule omitted a discussion of enforceability, DOE said that the
preamble to the supplier/purchaser rule did discuss this problem.
Such discussion, however, was inadequate. It was not a part of
the regulatory analysis, and while summarizing Enforcement's
basic concerns, it contained no information concerning the po-
tential dollar costs which could result from these enfdrcement
problems, nor did it specifically discuss any alternative en-
forcement approaches.
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In summary, we agree with the thrust of both Exeuctive
Orders that regulatory analyses need to discuss certain basic .
questions, including, to the extent possible, cost and benefits
and enforceability. We recognize that detailed cost and benefit

- data is not always available. In such cases, ranges of estimates

should be used, or a detailed explanation should be given as to
why such estimates could not be made and how DOE assured the
public that its concerns were properly considered.

We remain concerned that the agency head may not be able

. to exercise oversight because the critical decision information
- is not summarized in the regulatory analyses. The framewoﬁk set
- forth by regulatory reform in general, and the regulatory anal-
. ysis in particular, leads to better accountability and allows

. the public, decisionmakers, the judiciary and the CongreSSwto

" more effectively oversee the decision process.

Time constraints hamper
regulatory development

DOE did not believe it was relevant to mention time !
constraints as a cause for ineffective regulatory analyses'
especially because none of the three cases we examined weré
developed under emergency conditions.

We examined DOE's process for regulatory development ‘n
did not limit our work to the three cases. Accordingly,
pointed out how deficiencies noted in a past report 1/ couid
continue if appropriate actions are not taken. The report:
pointed out that some program problems resulted from DOE's |
failure to update its existing regulations. Moreover, DOE
shortcut the process when pressure grew, and depended on a?
hoc rule changes to respond to the problems without having
the benefit of regulatory analysis and public comment, thu
leading to frequent changes in the regulations. !

In the February 25, 1980 Federal Register notice announcing
its proposed Guidelines to replace DOE Order 2030.1, DOE ex-
pressed hope that improvements in their contingency planning
efforts would minimize the need for emergency regulatory proce-
dures. If not, it hoped that the increased flexibility in the
proposed Guidelines would often permit the regulatory process
to follow its procedures even when rapid action was important.
These proposed Guidelines, however, were never issued. We
believe time does constrain effective regulatory analyses as
acknowledged by ERA program managers in our report. We believe,
therefore, that the potential still exists for DOE to plac
undue dependence on emergency rulemaking, thus once more losing
the benefits of regulatory analyses.

1/Gasoline Allocation: A Chaotic Program in Need of 0verh$ul,
(EMD-80-34, April 23, 1980).

30




DOE wrongly implied that we did not approve of emergency

rulemakings.
tions do occur, and under such exceptional circumstances
waiver of the rulemaking and regulatory reform provision
a consideration and in some instances necessary. Howeve

On the contrary, we agree that emergency situ-

’
8 are
) this

is not the same as abusing emergency waiver provisions which

DOE itself has recognized it had done in the past.

Recordkeeping

DOE disagreed that there was any need to improve it
keeping practices. They disagreed with our proposal tha
should establish the items which are to be included in t
and to clearly identify the office responsible for maint
the file. Among other comments on this subject, DOE sai
our suggestions would result in (1) phenomenal costs in
of time and resources, and (2) a massive file of relevan
irrelevant information which would not aid oversight and
ability.

We dimcuaw in -our report DOE's policy for the mater
to be included in the administrative record for each DOE
making. We have pointed out that DOE's standards are es
consistent with those recommended by the Administrative
of the United States. Furthermore, we are not suggestin
DOE have a memorandum for every meeting involving a rule
instead, we are stressing the importance of having docum
which memorialize and reflect the positions of key agenc
sonnel on substantive issues concerning a particular rul
We have clarified our report and its recommendations to
this point.

The fact of the matter is that we were unable to de
the extent to which certain critical decision factors we
in the decision process because necessary records were n
tained. For example, had we not reviewed the detail wor
of the Office of Enforcement, we doubt that we would hav
covered the degree of significance that this office atta
to its problems with the supplier/purchaser rule.

Any recordkeeping process needs to assure that the
of the decision are documented with minimal paperwork.
there are a variety of users and uses of the rulemaking
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those keeping the file need to carefully consider what documents
are to be kept, or which meetings are to be memorlallzeq

GAO, agency management, and others responsible for bver-
sight of an agency programs, such as the Inspector Generjal, need
well maintained records to successfully accomplish their work.
Information should be available, which among other things
provides insight to the process. For example, with respect to
a study of a regulatory analysis, material should exist ‘that
would allow oversight groups to evaluate the methodology used
in preparing the analysis, and the thoroughness and adeéuacy

\
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of the analysis. DOE's records, however, wete inadequate for
us to effectively perform our audit, and the process did not
assure that key decisional documents would be maintained. We
believe that because the file is to provide a permanent|record
of the bases and rationale on which the rule was developed,
some memorialization of intra-agency discussions is needed.
For example, when rulemaking matters are discussed with | the
Secretary or Deputy Secretary, records should be kept summarizing
the matters discussed while recognizing that some of the discus-
sion may need to remain private in order to encourage a full

and frank exchange of opinions and advice.

|
public participation : |

DOE did not address our recommendation that DOE es
a group to oversee public participation activities withi
the Department. Instead, DOE expressed pride in the su
of its public outreach efforts. |

While we did not conduct a detailed analysis of the
tiveness of DOE's public participation programs, we bel
that a Department-wide coordinator for public participati
is needed. In the past DOE had also taken this position. 1In
its Interim Regulatory Impact Analysis Guidance under Ejecutive
Order 12291 OMB points to the need for agencies to schedule out
to whom benefits would accrue. We believe this is the essence
of our recommendation on page 26 that the action memorandum
should identify the parties benefited. The next logical step
would be to plan how the comments or input of these parties
would be sought, such as public hearings, advance notices of
proposed rulemakings, specific conferences or open forums.

The best way to ensure effective oversight of Department-wide
public participation is to have one group responsible for
coordinating these activities. :

Advance notices need to 1
be more widely utilized !

DOE disagreed with our recommendations that they needed
criteria for using advance notices of proposed rulemakings. It
stated that the Department adhered to the criteria of DQE Order
2030.1 to use advance notices when they lacked sufficient
information. 1

\

The broad nature of this criteria raises the question of
how the Department's program offices can best decide whether
or not to use an advance notice. 1In its comments, DOE stated
that it would solicit comments through advance notices for new
programs, but would not use advance notices for revisions to
ongoing regulatory programs. We believe advance notices are
appropriate for new and established regulatory programs.: When
it is determined that established programs need major revision
(as in the case of the gasoline allocation program), it is an

|
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indication that there is some deficiency in the regulatory
approach being followed. This may indicate a need to consider
new ideas, new combinations of old ideas, or simply a modifi-
cation of the established regulatory approach. Furthermore,
the experience with the program that had been established may
have provided a basis for the public and industry to revise
their views.

An advance notice provides additional time for ever one
(industry, government, labor and consumers) to identify the
problem and the causes and to advance proposals of alternative
solutions. This would provide DOE a basis for developin
practical alternative approaches, applying its knowledge iand
experience, including complete trade-offs of the alterna#ive,
costs and benefits in the regulatory analysis. ‘

We agree that the gasoline allocation revisions were very
time sensitive, but this was even more reason to obtain the
benefit of an advance notice. DOE could have issued the advance
notice in March or April, and given the heightened public¢ inter-
est at that time, several alternative approaches could have
probably been advanced. However, DOE did not issue its Notice
of Proposed Rulemaking until June, 1980. Furthermore, DQE
still had not developed regulatory solutions to all the ﬁaso-
line allocation program's problems, when President Reaga
exempted crude oil and refined petroleum products, including
gasoline, from price and allocation controls in January 1981.

Summaries of public comments

In responding to our discussion of public comment summaries,
DOE expressed the belief that some of our discussion might change
pursuant to meetings with GAO staff. We had proposed in|our
draft report that as a method of assuring enhanced public parti-
cipation, the Secretary of Energy provide guidance to program
managers on how to prepare summaries of major public comments
and their disposition.

|

DOE further stated that it wanted to make its viewchlear
on the role of summaries of public comments. Specifically, DOE
said that (1) summaries are not to be a substitute for the ac-
tual reading of all the written comments and attendance at, or a
reading of the transcript of the public hearings, (2) it is DOE's
policy for those primarily involved in the rulemaking pEFcess to
familiarize themselves fully with all the public comments directly
from the source materials, and (3) the legally requlredl%esponse
to major comments contained in the preamble to a final rule is
prepared directly from the source materials not from thd summary.

, and
uld

tool, but that this usefulness differs from rule to rul
it is not such an important tool that much attention sh
be paid to it.

DOE also said that such summaries are sometlmes a gseful
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We agree that summaries are a useful tool, but we also
believe they are worth paying attention to. As pointe% out
in this report, the summaries prepared by the program offices
are often of poor quality, and, as acknowledged by DOE bffi-
cials, of little use in the rulemaking process., 1In view of
the poor summaries prepared by the program offices and because
OGC is legally required to respond to major comments, we believe
that OGC could summarize all public comments and eliminate the
duplication of effort that now exists, Of course, the OGC sum-
mary would have to be prepared as early as possible after the

close of the comment period, and disseminated to all those in-

volved in the rulemaking process. Accordingly, our recommenda-
tion has been revised.




APPENDIX T APPENDIX I

Department of Energy
Washington, D.C. 20585

Augustr 13, 1981

Mr. J. Dexter Peach

Energy and Minerals Division
U.S. General Accounting Office
Washington, D.C. 20548

Dear Mr. Peach:

The Department of Energy (DOE) appreciates the opportunit
to review and comment on the General Accounting Office’ (GAO)
draft report entitled, "Improved Oversight and Clearer
Guidance Needed to Achieve Regulatory Reform at DOE." We.
have already provided to your staff detailed comments on Lhe
draft report. Although we do not know to what extent the
final report will reflect our detailed comments, this letter
will not reiterate those concerns but rather will address
the larger issues contained in certain of the conclusions!
and recommendations of the draft report. We believe this| is
important because of our concern that the draft report dots
not present a balanced analysis of the problems and successes
of regulatory reform at DOE.

The draft report is based upon case studies of three rulemakings
that took place during the previous Administration. The
thrust of the draft report is that those involved in the
decisionmaking process in these rulemakings did not have the
benefit of all the cost and benefit data and analysis that
would provide a full perspective of the needs, merits, and
costs of the proposed regulations. These deficiencies, it
is said, were the result of a lack of guidance and the
exigencies of situations that required regulatory decisions
faster than would allow for full regulatory analyses.
Finally, GAO believes that DOE's documentation of the
process by which the three case~study regulations were
developed somehow was inadequate to allow the Secretary OF
a—.

Energy to have meaningful oversight over these three regu
tions. In our view, these conclusions do not reflect an |

ons
tory
S

importantly, we fear that the conclusions and recommendat
may be of limited utility in advancing the cause of regul
reform because they fail to address the real problem issu

informed understanding of DOE's regulatory process. More!
E
in regulatory reform. |
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Alleged Insufficient Data and Analyses

The draft report focusses on the documents entitled “regulétory
analysis" in three rulemakings and finds them lacking in
certain respects, primarily the lack of quantification of

costs and benefits of the proposed rulé and its alternatives
and the lack of discussion in the regulatory analysis of the
regulation's enforceability. By focussing on the document
entitled "regulatory analysis," the draft report implies
this is the only document in which such issues might appro+
priately be addressed. But we believe that such an approa#h
elevates form over substance, and that the true questions |
must be whether an agency has considered the relevant 1ssués,
weighed them, and reached a supportable conclusion--with
this process reflected in the public record so as to provide
opportunlty for public comment. Thus, while it is true that
in the Building Energy Performance Standards rulemaking
there was no discussion of the quantitative analy51s of
dollar cost and benefit estimates of alternatives in the
document called "regulatory analysis," such a discussion
appeared in a separate document called an "economic analysis."
In the Supplier/Purchaser rulemaking, the preamble to the |
rule discussed why the costs and benefits of that rule could
not be expressed in dollar terms. The preamble also discussed
the issue of enforceability. Consequently, DOE did consider
and analyze these issues and did make discussion of them

available to the public.

Second, GAO's preoccupation with gquantitative cost/benefit!
analysis assumes that all costs and benefits of all rules
can be easily reduced to dollar “amounts. In two of the
three rules GAO studied, Supplier/Purchaser and Gasoline
Allocation, it is simply impossible to acquire the data
necessary to translate costs and benefits into dollars.
Moreover, no one has developed a methodology for determlnlpg
the dollar costs and benefits of an allocation regulation |
such as were involved here. Some additional data could have
been collected, but only after an enormous expenditure of
resources and an increased burden on the regulated industry
as well as the agency.

Because the draft report largely ignores public documents

other than the regulatory analysis and fails to recognize
either the theoretical or practical limitations on quantltbtlve
cost benefit analyses, the draft report's conclusion, that:

the data and analysis available to decisionmakers was not

fully adequate with respect to the three rules, is simply

not supportable.
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Alleged Lack of Guidance with Respect to Regulatory Analvses

The draft report finds two deficiencies in DOE's guidance
relating to regulatory analyses: the lack of formally

recognized minimum standards for every regulatory analy51s
and alleged lack of focussed responsibility for regulatory
analyses. ;

The draft raport's conclumﬁon that there should be an
absolute basic minimum that should be included in all
regulatory analyses is contrary to the views expressed by
both DOE and OMB personnel experienced in this area. It is
also inconsistent with the most recent guidance received
from OMB regarding regulatory impact analyses under E.O.
12291. DOE initially intended to implement E.O. 12044 in
the manner suggested by the draft report, but experience .
quickly indicated that absolute minimum standards were
counterproductive. Consequently, we disagree with the.
conclusion that the lack of such minimum standards is a

deficiency. But, as a matter of substance, in each case E

examined DOE in fact met the draft report's minimum standards.

There is, therefore, no basis for GAO to suggest that DOE
regulatory analyses in fact ignored any relevant consideration.
Contrary to GAO's assertion, during the period in questio

DOE's procedures clearly specified who was responsible fo

the regulatory analysis process. DOE Order 2030.1 specifically
placed responsibility for conducting the analysis in the i
program office which was designated as the "lead office"
the particular regulation. The Order also specified thati
the Office of Policy and Evaluation was responsible for |
reviewing the regulatory analyses, and that the Energy |
Information Administration was responsible for helping to
prepare documentation, upon request. Accordingly, the #

conclusion in the draft report that roles and responsibilijities
were not clear is simply unsupported by the facts. Moreover,

GAO's suggestion that one person be designated to monltor\
all DOE regulatory analyses is unrealistic. No one perso
or even one office, within DOE can be expected to have th$
resources or expertise to enable it to be responsible for
monitoring the quallty of every document that reflects th¢

regulatory analysis in every DOE rulemaking, due to the |
technical complexity and diversity of DOE regulations. ‘

Exigencies of Situations

The draft report also states that the "exigencies of situations”
tended to require decisions faster than the regulatory
reform process would allow. While there have been DOE
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rulemakings in the past where the demands of the 51tuation
precluded full implementation of the entire panoply of
regulatory reform procedure, such was not the case in the

three rulemakings studied. This fact is demonstrated bg the

lem

draft report's failure to indicate how this claimed pro
t

is reflected in the three case-study rules that the dra
report characterizes as fully representative of DOE's |
regulatory process. Of the three case-study rules none!took
less than eight months to adopt and one, the BEPS Rule,‘has

not been made flnal almost two years after the proposed/rule
was published.

Instead, the draft report looks back to the Iranian 011
shortage of 1979 and repeats a number of factual inaccuracies
contained in an earlier GAO report. The suggestion is hat,
by utilizing emergency rulemakings during that crisis,
acted contrary to the spirit of regulatory reform. Thi
however, is simply not true. Both E.O. 12044 and E.O. 2291
expreasly provide that the procedures of the Order do not

ly when a regulatlon is issued in response to an eme¥gency.
In each case in which DOE utilized an emergency rulemaking,
the decision was made by the Secretary, Deputy Secretary, or
Under Secretary of Energy, often after consultation with the
White House. Such exceptions to the normal process wer
made in recognition of the fact that an agency is actin
a manner entirely consistent with the intent of regulat
reform when it reacts by emergency rulemaking to a cris
situation upon determining that the diminishing returns' to
be gained by further refinements in its analysis of the'
situation will be outweighed by the additional harm to
society that would result from further delay in responding

to the crisis.

Recordkeeping

i

|

|
The draft report concludes that DOE's records relating %o a
rulemaking are inadequate to ensure that those in top
decisionmaking and oversight positions will be able to
determine proper accountability for decisions made by agency
personnel during the regulatory development process. First,
it should be noted that DOE follows the recommendations of
the Administrative Conference of the United States in compiling
its administrative record of a rulemaking. What the draft
report suggests for recordkeeping has not been recommended,
to our knowledge, by anyone knowledgeable in administrative
law. Thoughtful reflection on this recommendation suggésts
that it might be a result of a lack of experience with &he
regulatory process and practical agency management.
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The draft report would have DOE not only retain and file
every document and every copy of every document related to a
rulemaking, but also would have DOE create a large volume
of new documents--memoranda memorializing every meeting or
telephone conversation within DOE relating to a rulemaking.
The draft report in no way attempts to analyze the costs and
benefits of such a novel recordkeeping regimen, and we |
believe the costs in terms of time and resources would be
phenomenal. Moreover, the draft report does not explain how
such a massive file of relevant and irrelevant materia
would aid oversight or accountability. It is not likely
that senior Department executives would devote much time to
studying such a file, nor do we believe that such activity
would be a sound use of executive resources.
Moreover, the one purported example offered by the draft
report for alleged failure of oversight or accountability
does not support the need for or advisability of such
record. This example involved GAO's inability to find|
documentation that certain information regarding enforcement
concerns had been communicated to the Secretary, acting in
his oversight role,*/ in reviewing the proposed rule t
amend the supplier/purchaser rule. While we have made| it
clear to GAO that the Secretary was, in fact, apprised|of

way further assured that he was so apprised.

Summaries of Public Comments

In the draft report there was a discussion relating to
summaries made by DOE of public comments. Pursuant to
meetings with your staff, we believe some of this discussion
may be changed, but we feel it is important to make clear
what DOE views as the proper role of su¢h summaries. hey
are not a substitute for the actual reading of all the
written comments and attendance at or a reading of the
transcript of the public hearing. It is DOE policy for
those primarily involved in the rulemaking process to}
familiarize themselves fully with all the public comments
directly from the source materials. The legally requlmed
response to major comments contained in the preamble b a

|
*/ Pursuant to delegation order the Administrator of ERA is
the decisionmaker with regard to such rules. Information
requested by the Secretary concerning rulemaklng proceedings

is intended to apprise him of his delegate's activitigs and
decisions. While he may approve or disapprove those decisions,
it is inconsistent with principles of effective management to
suggest that he must first consider all issues as thoroughly

as his delegate must, since then there would be no utility

to the delegation of authority in the first place.
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final rule is prepared directly from the source materials, .
not from the summary. Any other method of proceeding would,
we feel, deprive the public comment procedure of at least.
some of its impact and influence. Summaries can be and
sometimes are a useful tool as a simple tally sheet of those
opposed or supporting aspects of a rule, as a source of
notable or representative gquotations, or as a refresher to
the recollection of the comment itself by those involved in
the process. The usefulness of the tool, however, differs"
from rule to rule, and it is not such an important tool ﬂhaﬁ

much attention should be paid to it.

Public Participation l
A .
We are proud of the success DOE has had in providing opportjnltles
for public participation in its rulemakings generally and i
the three case-study rules in particular. The draft report
contained a number of methods by which the public could be
included in the ‘consideration of significant regulations.
In conversations with your staff we pointed out that DOE

regularly uses all of the listed methods. 4 é

[

We are concerned, however, with the suggestion that DOE
lacks clear guidance on when to use advance notices of
proposed rulemakings and notices of inquiry. Throughout the .
period during which the three rulemakings examined by GAO
were being developed, it was DOE's policy, as reflected in,
paragraph 8(b) of DOE Otrder 2030.1, to publish notices of
inquiry or advance notices of proposed rulemaking prior to
drafting proposed significant regulations "in circumstances
where DOE lacks sufficient information on the subject to be
regulated." Only one of the three rules studied by the
draft report met this standard, and it utilized an advance
notice. The other two were proposed amendments to on-going
regulatory programs concerning which DOE had already receive
numerous comments and with respect to which an advance
notice or notice of ingquiry would not have been beneficial.
Any suggestion that an advance notice or notice of inquiry
was not utilized on the basis of other considerations is

simply false.

[=7)

Conclusion

The Secretary of Energy is fully committed to both substantive
and procedural regulatory reform. DOE's performance under
E.O0. 12291 has been complimented by the Office of Management!
and Budget. To the extent that GAO's final report contains !

!
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recommendations that would likely improve DOE's current
performance at a reasonable cost, DOE will certainly be
receptive to them. On the whole, however, we are concerned
that the conclusions and recommendations in the draft report
are not of this nature. Rather, as discussed above, we
believe the draft report is seriously inaccurate and fails
to reflect a realistic understanding of regulatory and
management principles. As a result, the recommendations'do
not, in our opinion, point the way to improved rulemaking.

Sincerely,

|

| |
W‘n /W*

William S. Heffelfilyer

Assistant Secretary
Management and Administration
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