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GENERAL GOVERNMENT 
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To the Attorney General and 
the Secretary of the Treasury 

This report discusses how the Departments of Justice and 
the Treasury, including the Internal Revenue Service, implement 
the postemployment laws and professional standards that apply 
to former Federal employees. We made this review because Gov- 
ernment tax attorneys and accountants who enter private tax 
practice could become involved in problems concerning conflict- 
of-interest situations. The report points out that the Justice 
and Treasury Departments need to fully inform employees of the 
postemployment restrictions before they leave Government service 
and take steps to assure that former employees are complying 
with them. 

This report makes recommendations to you on pp. 19 and 36. 
Section 236 of the Legislative Reorganization Act of 1970 re- 
quires the head of a Federal agency to submit a written state- 
ment on actions taken on our recommendations to the Senate 
Committee on Governmental Affairs and the House Committee on 
Government Operations not later than 60 days after the date of 
the report and to the House and Senate Committees on Appropriations 
with the agency's first request for appropriations made more than 
60 days after the report. 

Copies of this report are being sent to the Commissioner 
of Internal Revenue; Director, Office of Management and Budget; 
Director, Office of Government Ethics; and the Chairmen, House 
Committees on Government Operations and Ways and Means, Senate 
Committees on Governmental Affairs and Finance, House and Senate 
Committees on Appropriations and the Judiciary, and Joint Com- 
mittee on Taxation. 

Sincerely yours, 

William J. Anderson 
Director 
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REPORT TO THE ATTORNEY GENERAL POTENTIAL PROBLEM WITH FEDERAL TAX 
AND THE SECRETARY OF THE TREASURY SYSTEM POSTEMPLOYMENT CONFLICTS OF 

INTEREST CAN BE PREVENTED 

DIGEST ---em- 

A large potential problem with conflicts of in- 
terest in the Federal tax system exists and the 
Departments of Justice and the Treasury have 
not been sufficiently concerned. 

These Departments, including the Internal Reve- 
nue Service (IRS), employ thousands of tax 
attorneys and accountants who, if they enter 
private tax practice, are subject to postemploy- 
ment restrictions. These restrictions are in- 
cluded in Federal conflict-of-interest statutes, 
agency regulations and professional codes of 
ethics. They are designed to prevent the con- 
flicts of interest that could occur if former 
Federal employees used confidential Government 
information and influenced former Government 
colleagues to the advantage of a private client 
and to the detriment of the Government. (See 
p. 2.1 

Tear Sheet 

GAO received questionnaire responses from 71 
former employees, who were subsequently in- 
volved in Federal tax matters, which indicated 
that 60 had not been given the information by 
their former agency that they needed to comply 
with the postemployment restrictions in effect 
when they left the Government. Although the 
number of former tax administration employees 
working in private tax practice is not known, 
GAO's analysis of Justice and Treasury person- 
nel records indicates that hundreds of tax ad- 
ministration employees have left for private 
sector jobs. 

To prevent postemployment conflicts of interest 
from becoming a serious problem in the tax sys- 
tem, the Justice and Treasury Departments need 
to 

--make sure that employees entering private tax 
practice have the information that they need 
to determine if their participation in a tax 
matter would violate the postemployment re- 
strictions and 
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--make detection and punishment of postemploy- 
ment violations a realistic possibility in 
order to encourage compliance. 

In addition, the Justice and the Treasury 
Departments should develop uniform policies for 
enforcing the postemployment restrictions that 
apply to the associates of former employees. 

FCRMER EMPLOYEES NEED BETTER 
POSTEMPLOYMENT INFORMATION -_II - 

Violations of the postemployment restrictions 
could occur in the tax system simply because 
former employees are not aware of or do not un- 
derstand the restrictions on their postemploy- 
ment participation in tax matters. The Justice 
and Treasury Departments do not always adequate- 
ly inform their employees of the restrictions 
at employee conduct seminars or at the time an 
employee leaves the Government. Instead, the 
agencies expect their employees to learn of the 
restrictions on their own, These employees, \ 
therefore, must seek this information from vari- 
ous sources, none of which contains all of the 
information that they need. (See p. Il.) 

A GAO questionnaire showed that of the 83 for- 
mer employees who responded, 71, or 86 percent, 
were involved in Federal tax matters. Of the 
71 former employees, 31, or 44 percent, noted 
that they had not been informed of postemploy- 
ment restrictions. An additional 29 former 
employees did not receive complete information 
on the restrictions from their former agencies. 
Many of the former employees receiving informa- 
tion responded that it would not help them to 
determine if their participation in a tax 
matter would violate a restriction. (See pp. 
14 and 16.) 

POSTEMPLOYMENT RESTRICTIONS 
NEED TO BE ENFORCED 

Justice and the Treasury, including IRS, do 
not know how many former employees are working 
in private tax practice. They do not monitor 
their former employees' subsequent involvement 
in Federal tax matters either to detect viola- 
tions of the restrictions or to determine if 
postemployment problems exist. 
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Tear Sheet 

Thus, the agencies do not know if there have 
been many occasions where former employees 
faced postemployment conflict-of-interest 
situations because of their prior Government 
responsibilities. They also do not know if 
these situations are being resolved or if they 
are resulting in violations of the postemploy- 
ment restrictions. (See p. 23.) 

During a 33-month period, GAO found that well 
over 400 Government tax attorneys and account- 
ants left these positions to take private sec- 
tor jobs. GAO's questionnaire results from 
employees who left those positions in fiscal 
year 1978 show that the number working in pri- 
vate sector tax jobs and facing conflict-of- 
interest situations is great enough to require 
that compliance with the postemployment restric- 
tions be monitored to reasonably ensure that 
violations are detected. (See p. 26.) 

Equally important is that, once they are de- 
tected, violators should be disciplined in 
accordance with the postemployment conflict-of- 
interest statute and regulations. The Ethics 
in Government Act of 1978 authorized the agen- 
cies to administratively discipline these vio- 
lators. 

Although a system for disciplining the Treasury 
Department's postemployment tax regulation vio- 
lators has been in place for years, few sus- 
pected postemployment violations have been pro- 
cessed through the system. The various Treasury 
Department offices with such enforcement respon- 
sibilities have not coordinated their activities 
or exchanged information. As a result, (1) 
possible violations of the postemployment re- 
strictions have not been referred to Treasury's 
Director of Practice for administrative action 
and (2) potential conflict-of-interest situa- 
tions which have been identified have not been 
followed up ensure compliance with the restric- 
tions. (See p. 26.) 

POSTEMPLOYMENT RESTRICTIONS 
THAT APPLY TO FORMER 
EMPLOYEES' ASSOCIATES SHOULD 
BE ENFORCED UNIFORMLY 

When a former empioyee cannot participate in 
a tax matter because of a postemployment 
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restriction, his or her associates also are dis- 
qualified from the matter because the appearance 
of a conflict of interest could result. The 
associates, however, can avoid disqualification 
by isolating the former employee from the matter 
involved. 

Justice and Treasury do not administer this iso- 
lation requirement in the same manner. Justice 
requires that certain minimum procedures be 
followed to isolate the former employee, while 
Treasury permits the associates to participate 
in the matter, regardless of the isolation pro- 
cedures followed. On the other hand, the Justice 
Department has not issued regulations similar to 
the Treasury Department's, which disqualify former 
employees' associates from matters in which the 
former employee had been involved during negotia- 
tions for employment, a situation which Treasury 
believes creates the appearance of a conflict-of- 
interest. 

The differences in the way the isolation re- 
quirement is enforced in the tax system could 
result in the associates of a former employee 
being permitted to participate in a matter in 
one part of the system while their participa- 
tion in the same matter would be prohibited 
in another part of the system. (See p. 31.) 

OFFICE OF GOVERNMENT ETHICS 
HAS ISSUED FINAL REGULATIONS 

The Office of Government Ethics has issued final 
regulations requiring that agencies establish 
education and counseling programs which cover 
postemployment matters, take prompt and effec- 
tive administrative actions to remedy actual 
or potential violations of the conflict-of- 
interest statutes, and periodically evaluate 
the adequacy and effectiveness of their post- 
employment enforcement systems. Prompt and 
effective implementation of these regulations 
could prevent the development of postemployment 
problems in the tax system. (See p. 8.) 

RECOMMENDATIONS 

To comply with the Office of Government Ethics' 
regulations and to make sure that tax adminis- 
tration employees entering private practice 
have the information that they need to comply 
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Tear Sheet 

with the post-Federal employment restrictions, 
the Attorney General and the Secretary of the 
Treasury should 

--require separating employees to certify that 
they have read, understand, and will comply 
with the restrictions and 

--develop a postemployment manual that former 
employees could consult to determine if their 
participation in a tax matter would violate 
a postemployment restriction. (See p. 19.) 

Also, the Attorney General and the Secretary of 
the Treasury should develop better information 
on the scope of the postemployment conflicts- 
of-interest problem. On the basis of this 
information they should determine, establish, 
and periodically review the level of enforce- 
ment needed to reasonably ensure compliance 
with postemployment restrictions. 

In addition, the Secretary of the Treasury should 
establish procedures for coordinating the en- 
forcement of the postemployment restrictions 
in the Department so that violators of the re- 
strictions are disciplined. The Secretary and 
the Attorney General should develop uniform 
policies for enforcing the restrictions that 
affect former employees' associates so that the 
former employees and their associates will be 
treated uniformly in the tax system. (See 
p. 36.) 

AGENCY COMMENTS AND GAO'S EVALUATION --.- - 

Justice and Treasury indicated that they would 
implement some of GAO's recommendations as part 
of the ethics programs they are developing in 
response to the Office of Government Ethics' 
regulations. The Office of Government Ethics 
agrees with the recommendations that it would 
be useful to counsel with and provide more 
specific information to separating employees. 
Justice and Treasury did not, however, agree to 
implement all of the recommendations for inform- 
ing employees and enforcing the restrictions. 
The agencies' reasons for not implementing spe- 
cific recommendations and GAO's evaluation of 
their reasons are discussed in detail in this 
report. (See pp. 9, 20, and 37.) 
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In general, the agencies disagreed with GAO 
because they contend that the report does not 
come to grips with the critical question of 
whether postemployment violations are a serious 
problem. Justice, Treasury, and the Office of 
Government Ethics believe that the extent to 
which the restrictions are being violated 
should be documented before the agencies take 
a more active role in enforcing the restric- 
tions. 

In addition, Treasury believes that GAO relied 
too heavily on a questionable statistical sur- 
vey . It also believes that the report fails to 
recognize its efforts to educate employees, its 
methods for identifying conflict-of-interest 
situations, its enforcement systems' effective- 
ness, and the personal ethical responsibility 
of tax practitioners. 

Justice and Treasury agreed with GAO's recom- 
mendations to develop uniform regulations re- 
garding the restrictions that apply to former 
employees' associates. Treasury suggested that 
since this matter is not unique to the tax sys- 
tem, the Office of Government Ethics may want 
to develop a coordinated approach to apply 
Government-wide. 

GAO agrees that the extent of the postemploy- 
ment problem needs to be determined. However, 
it found that the agencies do not maintain the 
records needed to either identify postemploy- 
ment violations or randomly sample former em- 
ployees so that the results can be projected to 
the universe of former employees working in the 
tax system. Nevertheless, the results of GAO's 
limited survey, together with its own analysis 
of the agencies' postemployment programs, demon- 
strates that the potential for former Government 
tax attorneys and accountants to face conflict 
situations is great. The agencies need to find 
out what types of conflict situations their for- 
mer employees are facing and how frequently 
these situations occur so that they can decide 
on the methods needed to assure compliance with 
the restrictions. (See pp- 9 and 39.) 

GAO did not fail to recognize Treasury's efforts 
relating to postemployment matters. On the con- 
trary, its review indicated that Treasury's 
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efforts to educate its employees have been in- 
adequate, Treasury's system for identifying vio- 
lators of the restrictions is not reliable for 
all types of conflict situations, and Treasury's 
enforcement system has not been used to process 
suspected postemployment violations which have 
been identified. (See pp. 15, 24, and 27.) 

Finally, Treasury suggests that GAO is question- 
ing former employees' personal ethics. This is 
not true. What GAO is questioning is the extent 
to which the agencies are fulfilling their obli- 
gation to help employees meet their ethical re- 
sponsibilities by ensuring that they are aware 
of and understand the postemployment restric- 
tions before they leave the Government. 
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CHAPTER I 

INTRODUCTION 

The Departments of Justice and the Treasury, including the 
Internal Revenue Service (IRS), employ about 1,200 attorneys and 
15,000 accountants 1/ in carrying out their responsibilities for 
administering the Federal tax laws. One of the reasons the agen- 
cies are able to recruit talented and qualified persons is that 
these tax administration jobs provide unique opportunities to 
develop expert knowledge of tax laws and procedures. After a 
few years of Government service, many of these employees take 
jobs with private law and accounting firms. A problem may arise, 
however, because those employees who join firms which advise and 
represent clients on Federal tax-related matters can face poten- 
tial conflict-of-interest situations. 

Although post-F&deral employment conflicts of interest can 
take many forms, they generally occur when former employees 
represent the interests of private clients before their former 
agencies or the courts in matters related to their prior Govern- 
ment responsibilities. These conflicts of interest stem from 
the opportunity to use Government information and contacts to 
the advantage of a private client. Federal conflict-of-interest 
statutes, agency regulations, and codes of professional respon- 
sibility place restrictions on former employees' postemployment 
activities which prohibit them from participating in certain sit- 
uations in which these opportunities could occur or appear to 
occur. 

The extent to which former Federal employees comply with 
these postemployment restrictions is important. The movement 
of Federal employees from Government to related private sector 
jobs has been a public issue for several years. The conflicts 
of interest, or the appearance of conflicts of interest, that 
this movement creates has a negative effect on public confidence 
in the honesty and fairness of Government operations. 

We have reported on post-Federal employment conflict-of- 
interest problems at other agencies and have noted that post- 
employment restrictions enforcement receives a low priority 

l/These accountants are IRS revenue agents who are required to - 
have accounting backgrounds. IRS may employ many other accoun- 
tants in other positions, such as revenue officers and tax 
auditors, although accounting backgrounds are not required for 
these positions. 



until adverse publicity occurs. L/ Postemployment conflict-of- 
interest problems in the tax system could jeopardize voluntary 
compliance with the tax laws. Voluntary compliance depends on 
public trust and confidence in the fairness by which the tax 
laws are administered. If the public believed that former 
Government tax attorneys and accountants were using information 
or influence gained through Government service to benefit their 
clients, it would question the fairness of the system. The pos- 
sibility of postemployment problems eroding voluntary compliance 
can be minimized through effective implementation of the post- 
Federal employment restrictions within the tax system. 

THE POST-FEDERAL EMPLOYMENT RESTRICTIONS 

The statutory postemployment conflict-of-interest restric- 
tions define four situations in which former Federal employees 
may not participate. Since the statute is applicable Government- 
wide, these restrictions establish the minimum standards which 
control former tax administration employees' participation in 
tax matters pending at the Federal agencies and the courts. The 
Treasury Department's regulations governing the practice of at- 
torneys, certified public accountants, and enrolled agents 2/ 
before IRS, encompass the statutory restrictions and define- 
additional situations which could result in conflicts of interest 
if former tax administration employees participate in matters at 
IRS. Finally, the American Bar Association's (ABA) Code of Pro- 
fessional Responsibility contains its own definition of the con- 
flicts of interest that can occur when former Federal attorneys 
subsequently participate in Government matters. 

The restrictions and their applicability in the tax system 
are discussed on the following pages. (See apps. IV, V, and VI 
for texts of the restrictions.) 

Government-wide restrictions imposed by statute 

The postemployment conflict-of-interest statute, 18 U.S.C. 
207, was enacted in 1962 and amended by the Ethics in Government 

l/What Rules Should Apply To Post-Federal Employment and How - 
Should They Be Enforced?" (FPCD-78-38, Aug. 28, 1978); "Em- 
ployee Standards of Conduct: Improvements Needed in the Army 
and Air Force Exchange Service and the Navy Resale System Of- 
fice" (FPCD-79-15, Apr. 24, 1979); and "National Science 
Foundation Conflict of Interest Problems with Grants to Short 
Term Employees" (PAD-81-16, Jan. 15, 1981). 

Z/Enrolled agents are persons who have demonstrated to IRS a spe- 
cial competence in tax matters and are granted enrollment to 
practice before IRS. 
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Act of 1978. It contains four basic restrictions which affect 
former tax administration employees who represent clients in tax 
matters or cases pending at any Federal department, agency, or 
court. Two of the restrictions apply to all former tax admin- 
istration employees: 

--18 W.S.C. 207(a) permanently bars former employees from 
acting as another person's representative to the Govern- 
ment in a particular matter which they had participated 
in personally and substantially as a Government employee. - 

--18 U.S.C. 207(b)(i) prohibits, for 2 years, former 
employees from acting as another person's representative 
to the Government in a particular matter which they had 
official responsibility for as a Government employee 
within their last year of service. 

The other two restrictions, which were added by the Ethics 
Act, apply to former "senior" tax administration employees, 
generally defined as GS-17s and above who have substantial 
decisionmaking authority or who are in the Senior Executive 
Service: 

--18 W.S.C. 207(b)(ii) prohibits senior employees, for 2 
years, from assisting in representing another person by 
personal presence at an appearance in the same matter-or 
case that they had participated in personally and sub- 
stantially as a Government employee. 

--18 W.S.C. 207(c) prohibits senior employees, for 1 year, 
from appearing before their former agency in an attempt 
to influence a decision or action on any matter of 
interest to the agency. 

Former employees who violate the postemployment statute may 
be fined up to $10,000, imprisoned for 2 years, or both. Viola- 
tors also may be barred from practice before or contact with 
their former agency for up to 5 years. 

Restrictions applicable to practice at IRS .--~- 

In addition to the Government-wide restrictions imposed by 
statute, former tax administration employees who work on matters 
pending at IRS are subject to restrictions established by Treas- 
ury Department regulations which augment those imposed by statute. 

First, section (c) of the statute, which affects only senior 
employees, covers matters of a general nature, whereas the other 
sections apply only to "particular matters involving specific 
parties." Under the regulations that apply at IRS, however, any 
former employee who was involved in the development of a Treasury 
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regulation, Treasury decision, revenue ruling, or revenue proce- 
dure may not (1) appear, for 1 year, before a Treasury employee 
in connection with the adoption, change, or withdrawal of that 
rule or (2) use or disclose any confidential information acquired 
in the development of the rule or contend that the rule is inval- 
id or illegal when representing clients in the interpretation or 
application of the rule. 

Second, the statutory restrictions apply only to the former 
employee, while the Treasury regulations apply to the former ern- 
ployee's partners and associates unless the former employee is 
isolated from any participation in the matter, i.e., screened 
from directly and/or indirectly assisting in the representation. 
There are, however, certain conditions under which isolation is 
not acceptable. These conditions are discussed on page 33. 

Former employees and their associates who violate these 
postemployment regulations may be suspended or disbarred from 
practice before IRS. 

Restrictions applicable to 
former Government attorneys 

Former Government tax attorneys who represent clients in 
tax cases are also subject to ABA's Code of Professional Respon- 
sibility. The code provides that: 

--A lawyer shall not accept private employment in a matter 
in which he had substantial responsibility while he was 
a public employee. 

--If a lawyer is required to decline or withdraw from employ- 
ment under the code, no partner, or associate, or any 
other lawyer affiliated with him or his firm may accept 
or continue such employment. 

ABA Formal Opinion 342, however, permits a former Government 
attorney's associates to participate in matters that the former 
employee had substantial responsibility for if the former emyloy- 
ee is effectively isolated from participating in the matter and 
sharing in the fees attributable to it and if the agency approves 
the isolation procedures and is satisfied that there is no appear- 
ance of significant impropriety affecting the interests of the 
Government. 

The ABA Code does not prescribe penalties for violations. 
If a lawyer violates the code, the courts can take disciplinary 
actions, such as censuring, suspending, or disbarring the violator. 
ABA's Special Committee on Evaluation of Disciplinary Enforcement 
can recommend the disciplinary measures to the courts. 



RESPONSIBILITIES FOR ADMINISTERING THE 
POSTEMPLOYMENT RESTRICTIONS --- -- 

The Office of Government Ethics (OGE), within the Office of 
Personnel Management, provides policy guidance and general direc- 
tion to the Federal departments and agencies which are respon- 
sible for administering the postemployment statute with respect 
to their particular functions. The Department of Justice is re- 
sponsible for criminal enforcement of the statute. The Public 
Integrity Section of the Justice Department's Criminal Division 
reviews referred cases and recommends whether the cases should be 
prosecuted by the Department's U.S. attorneys. 

The individual agencies' responsibilities involve 

--informing employees of the postemployment restrictions, 

--developing regulations which address specific post- 
employment problems within the context of the agency's 
operations, 

--providing postemployment counseling and advice on speci- 
fic problems, and 

--enforcing the restrictions administratively. 

The offices which are to carry out these responsibilities 
in connection with tax matters are shown in the table on the 
next page. 

The primary responsibility for administering the ABA Code 
rests with the courts. Judges can insist that attorneys partici- 
pating in cases before them adhere to the code's provisions. 
Usually, this would occur after the Government attorney involved 
in the case moves that the opposing counsel be disqualified from 
the case because of a conflict of interest. Thus, IRS' Chief 
Counsel's Office, which represents the Government in cases before 
the Tax Court, and the Justice Department's Tax Division, which 
represents the Government in tax cases before other courts, are 
instrumental in administering the code's postemployment provisions 
in the tax system. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

We evaluated the administration of the post-Federal employ- 
ment restrictions by the Justice and Treasury Departments, includ- 
ing IRS, to determine if their controls were adequate to prevent, 
identify, and remedy conflicts of interest in the Federal tax 
system. We focused on the potential for postemployment problems 
to occur, but we did not investigate the activities of former 
employees to identify violations of the restrictions. 
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Responsible for administerirq 
the pc5tenploymmt statute 

C3merrment-wide: 
Office of Government Ethics 
Department of Justice 

Agency: 
Dqtartmmt of Justice: 

Justice Mamgemerrt 
Division 

Office of Legal Counsel 
Criminal Division 

Distri- EWelop Cwnsel \ Inves- Disci- 
bute infor- regula- ati advise tigate pline vi- 

mtion tiers employees cases OldtOrS 

Departmmt of theTreasury: 
Office of Personnel X 

(note a) 
Germal Counsel 

(mte a) 
Inspector czkxE?ral 

(mte b) 
Director of Practice 

x 

X 

x 

X 

X 
X X 

X 
X X 

X 

X 

X 

Respotkble for administering 
the Treasury regulations at the 

Internal Revenue Service 

IRS Personnel Division X 
IRS Internal Security Division X 

(note b) 
Treasury Cepartmrrt's 

IRS Chief Counsel X 
Director of Practice X X X 

a/IRS' Perso- Division an3 Chief Counsel perform these furxztioIls at IRS. - 

b/Cases involving former IRS employees my be investigated by the Treasury Ik 
partmnt's Inspector General or IRS' Intern1 Security Division. 



We conducted our review at the Justice Department, Treasury 
Department, and IRS national offices in Washington, D.C.; and at 
the IRS regional and district offices in Chicago, Illinois. We 

--interviewed responsible agency officials and reviewed 
agency policies, regulations, procedures, and practices 
for administering the postemployment restrictions; 

--reviewed the case files which were closed during fiscal 
years 1978 and 1979 for all investigations of potential 
violations of the postemployment restrictions by former 
tax administration employees; 

--reviewed all of the agencies' opinions documented during 
fiscal years 1978 and 1979 on whether a former tax ad- 
ministration employee's participation in a matter would 
violate a postemployment restriction: 

--developed separation statistics for the period January 1, 
1976, through September 30, 1978, from agency personnel 
records for Justice Department, Tax Division and IRS Chief 
Counsel attorney positions; Treasury Department, Office 
of Tax Policy attorney positions; and selected IRS attor- 
myI tax law specialist, and revenue agent positions: 
and 

--mailed questionnaires to individuals who left these 
positions during fiscal year 1978 for private sector 
employment which we thought might involve work related 
to Federal tax matters. 

As of September 30, 1978, there were 1,893 employees in the 
positions reviewed and 656 separations during the period covered. 
Of the 656 employees who left, 433, or 66 percent, left for pri- 
vate sector jobs which could have been tax related (see app. X). 
We attempted to send questionnaires to 160 of the 433 employees. 
These 160 employees represented all of the employees who left 
during fiscal year 1978 for whom we could obtain addresses. 

We limited the positions covered in our review because'of 
the time required to develop employee separation statistics from 
the personnel records. We chose positions which we believed in- 
volved responsibilities conducive to postemployment conflicts of 
interest and which were likely to be filled by persons who did 
not intend to make public service a career. Also, we chose the 
IRS Chicago District Office tax law specialist and revenue agent 
positions because the attrition rates for that office and those 
positions were among the highest in IRS. Thus, the separation 
statistics in this report relate only to the positions covered 
and not to all tax administration positions. (See p. 25 and 
app. VII.) 



Similarly, we limited the number of questionnaires sent be- 
cause of difficulties in obtaining the current addresses of for- 
mer employees. Therefore, the questionnaire results tabulated 
in this report cannot be projected to all former employees. 

Our methodology for selecting the positions and for select- 
ing the former employees who were sent questionnaires is explain- 
ed in more detail in appendix VII. 

During our review, the Congress amended the postemployment 
conflict-of-interest statute. The revised restrictions became 
effective on July 1, 1979, and thus did not apply to the former 
employees whom we contacted. However, the information in this 
report reflects changes made to the agencies' administration 
of the postemployment restrictions through November 1980. 

In January 1981 OGE published final regulations concerning 
Federal agencies' implementation of the conflict-of-interest 
statutes. The regulations require that agencies establish ethics 
programs which, among other things, will ensure that (1) educa- 
tion and counseling programs covering postemployment matters are 
conducted, (2) lists of situations which may result in noncompli- 
ance are available internally and to the public, (3) administra- 
tive action is taken to remedy and follow up on actual or poten- 
tial violations, (4) agency regulations and enforcement systems 
are periodically evaluated for adequacy and effectiveness, and 
(5) internal audit and investigative information is reviewed to 
determine if corrective action is needed in potential conflict- 
of-interest situations. 

The problems noted in this report support the need for 
prompt and effective implementation of these regulations in the 
tax system. Our recommendations are within the context of the 
regulations and should help the agencies comply with them. 

AGENCY COMMENTS AND OUR EVALUATION - 

The Assistant Attorney tieneral for Administration; the 
Acting General Counsel, Treasury Department; and the Director, 
OGE, commented on a draft of this report. Treasury's comments 
included those of IRS. 

Treasury and OGE indicated that it is neither unanticipated 
nor undesirable that former employees use their tax expertise in 
the private sector. They pointed out that the agencies' ability 
to recruit qualified personnel is enhanced by this tendency. 

All of the agencies criticized our report for not determin- 
ing the extent to which the postemployment restrictions are being 
violated and, thus, not coming to grips with the critical ques- 
tion of whether conflicts of interest are a serious problem. 



OGE also said that if the report had concentrated on the 
degree to which actual violations have taken place, the agencies 
would have had a greater rationale for allocating additional re- 
sources to their postemployment programs. It suggested that it 
would have steered us toward some type of measurement of the 
seriousness of the problem. 

Treasury believes that our report relies too heavily on a 
questionable statistical survey and does not fully appreciate the 
personal responsibility of sophisticated tax practitioners to con- 
duct themselves in an ethical manner with an awareness of all 
appropriate restrictions. 

OGE commented that our survey involved former employees who 
left Government service before the revised statutory restrictions 
took effect. 

We agree with Treasury and OGE that benefits accrue to the 
Government when its employees move to private tax practice. This 
movement, however, is not the subject of this report and nothing 
in the report is intended to affect it. Instead, this report 
deals with weaknesses in the agencies' programs to inform employ- 
ees of the postemployment restrictions and enforce the restric- 
tions in the tax system. 

We did not attempt to measure the extent of actual postem- 
ployment restriction violations because of the agencies' present 
recordkeeping systems. The agencies do not maintain centralized 
records that relate employees with the tax cases on which they 
had worked or personnel records which indicate the postemployment 
jobs of former employees. We decided that it would be impossible 
to research a representative number of individual tax cases to 
obtain the names of the employees who had worked on the case and 
then determine if such employees had left the Government and they 
or their new associates were working on the case. 

The agencies' personnel records also affected our ability 
to conduct a projectable survey of former employees because the 
records do not provide information on the individual's current 
employment and location. Although the results of our survey can- 
not be projected to the universe of employees who have left the 
agencies, the results, together with our analysis of the agencies' 
postemployment programs, prove that conflict-of-interest problems 
can occur. Moreover, we do not believe that the revisions to the 
statute affected our survey results as OGE suggested. The major 
revisions applied only to senior employees and our survey focused 
on individuals of a lower level. 

Under the above conditions a postaudit cannot determine the 
extent of the problem. Therefore, 
ter 3, 

we are recommending, in chap- 
that the agencies take responsibility for obtaining some 

measure of what we have demonstrated could be a potentially seri- 
ous problem. 
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Finally, Treasury suggests that we are questioning former 
employees' personal ethical responsibility. This is not true. 
What we are questioning is the extent to which the Department is 
fulfilling its obligation to help employees meet their ethical 
responsibilities by ensuring that they are aware of and under- 
stand the postemployment restrictions before they leave the 
Government. 



CHAPTER 2 - 

TAX AmINISTRATION EMPLOYEES NEED BETTER 

INFORMATION TO COMPLY WITH THE POSTEMPLOYMENT 

RESTRICTIONS 

Compliance with the post-Federal employment tax system re- 
strictions can be difficult because the restrictions that apply 
under various circumstances are complex and because difficult 
judgments are required to apply the restrictions in specific 
situations. Violations of the restrictions could occur if for- 
mer tax administration employees are unaware of or do not under- 
stand the restrictions on their postemployment participation in 
tax matters. 

The majority of the 71 former employees who noted on our 
questionnaire that they were involved in Federal tax work also 
noted that they had not received information from their former 
agencies on the restrictions that applied at the Federal organi- 
zations that their postemployment tax work involved. Moreover, 
many of those receiving information did not find it useful for 
determining if their participation in a tax matter would violate 
a restriction. 

Unless the Justice and Treasury Departments make sure that 
their tax administration employees have the information that they 
need to comply with the restrictions, postemployment conflicts 
of interest could become a problem in the tax system. The agen- 
cies need to increase employee awareness of the postemployment 
restrictions so that employees know if their postemployment in- 
volvement in tax matters is affected by different restrictions. 
T'he agencies also need to develop a postemployment manual for 
their former employees. These persons could use the manual as 
a reference to help them identify the tax matters or cases on 
which they and/or their associates may not work because a re- 
striction would be violated. 

POSTEMPLOYMENT RESTRICTIONS ARE 
COMPLEX AND CAN BE DIFFICULT TO 
APPLY IN SPECIFIC SITUATIONS 

The postemployment restrictions are complex and difficult 
to apply for two reasons. First, the question of whether a for- 
mer employee can participate in a matter, as well as the type 
of postemployment activity prohibited and the length of the re- 
strictions, varies by 

--the former employee's Government position, e.g., whether 
he/she was a senior or lower level employee; 



--the type of matter involved, e.g., whether it was a par- 
ticular matter involving specific parties or a more gen- 
eral one involving policies or rules; and 

--the extent of the former employee's Government involve- 
ment in the matter, e.g., whether the former employee 
personally and substantially participated in the matter 
or had official responsibility for it. 

For example, under the postemployment statute, former senior 
employees may not represent clients in either specific cases or 
general rulemaking matters that had been pending at their agen- 
cies when they left. This restriction, which lasts for a year, 
applies regardless of whether the former senior employee had had 
any type of involvement in the matter. If the matter was a gen- 
eral one, the former senior employee could represent the client 
in it after the year had passed. If the matter was a specific 
case involving specific parties and it had been within the for- 
mer employee's official responsibilities, the restriction against 
representing the client would last an additional year. If, how- 
ever, the former employee had been substantially involved in the 
specific case, the restriction would be permanent. 

Also, there are differences in the restrictions imposed by 
the statute, Treasury regulations, and the ABA Code. For example, 
under the statute and the ABA Code, former employees below the 
senior level are permitted to represent clients in rulemaking 
matters that they had been involved in as soon as they leave the 
Government. They are not permitted such representations for a 
year after they leave Government under the Treasury regulations 
however. 

Other differences exist with respect to the type of post- 
employment activity prohibited and the extent of the former em- 
ployee's participation in the matter. For example, the statute 
permits former employees to aid and counsel clients in matters 
in which actual contact with the Government would be prohibited, 
whereas the Treasury regulations and ABA Code do not permit such 
assistance. Also, the ABA Code provides that the former employee 
must have had "substantial responsibility" for the matter, which 
could involve more than the official responsibility but less than 
the personal and substantial participation provisions of the stat- 
ute and the Treasury regulations. 

Former employees who practice in the tax system need to be 
familiar with these differences in the restrictions because their 
postemployment participation in a tax matter may be permitted or 
prohibited depending on which Federal organization the matter is 
pending before at a certain point in time. For example, a former 
Treasury Office of Tax Policy or IRS employee who had worked on 
a proposed revenue ruling could be prohibited froin representing 
a client concerning the proposed ruling at IRS; however, the same 
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employee could be permitted to represent the client concerning 
the same ruling at the Office of Tax Policy since this restric- 
tion is imposed by the Treasury regulations which only apply at 
IRS. Or a former employee who had official responsibility for 
a matter may be permitted to represent a client in the matter 
at IRS 2 years after he or she had left but may be permanently 
barred from representing the client if the nature of the respon- 
sibility fell within the meaning of substantial responsibility 
under the ABA Code. 

The second reason that the postemployment restrictions are 
complex and difficult to apply concerns specific situations. 
Although participation in some situations would obviously violate 
a restriction, other situations are not as clear. 

For example, t‘ne statute, Treasury regulations, and ABA Code 
prohibit a former employee from representing another person in a 
tax matter that the employee had participated in while with the 
Government. Clearly, a Government attorney who prepared a tax 
case for litigation may not later represent the taxpayer in that 
case in the courts. But could this former Government attorney 
represent the same taxpayer in the same tax issues for different 
tax years? Or could another former employee, who sat in on a 
meeting at which the strengths and weaknesses of the Government's 
case had been discussed, represent the taxpayer? 

Answers to questions such as these require difficult judg- 
ments, such as whether the matter is the same as the one the 
former employee had participated in and whether that participa- 
tion was personal and substantial. They also require judgments 
based on the policies underlying the restrictions, such as wheth- 
er the former employee has confidential information about the 
matter that could be used against the Government or whether the 
former employee's participation in the matter would appear im- 
proper even though an actual violation of a restriction may not 
occur. 

FORMER EMPLOYEES MAY NOT 
BE RECEIVING INFORMATION 
NEEDED TO COMPLY WITH THE 
POSTEMPLOYMENT RESTRICTIONS 

In our questionnaire, we asked former employees about their 
employment after leaving the Government and about the postemploy- 
ment information given to them by their former agencies. The ma- 
jority of the 83 former employees who responded said they had not 
been given the information that they would need to determine if 
their participation in a tax matter would violate a postemploy- 
ment restriction. (Our questionnaire methodology and results 
are discussed in apps. VII and IX.) 
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About 44 percent of the 71 former employees involved in 
Federal tax-related work said their agencies had not informed 
them of postemployment restrictions which could affect their 
postemployment participation in tax matters. An additional 41 
percent said their agencies did not give them complete informa- 
tion on the restrictions. Also, less than half of the former 
employees who had received some postemployment information 
thought that the information given to them would be helpful 
in determining if the restrictions applied in potential conflict- 
of-interest situations. 

We did not try to determine if these former employees had 
violated the postemployment restrictions. However, on the basis 
of our questionnaire results, we did determine that the agencies 
had not given their employees adequate postemployment information 
and thus inadvertent violations could occur. The agencies should 
make sure that their employees are aware of the restrictions on 
post-Federal employment in tax matters before they leave Govern- 
ment service and should give their employees a manual which con- 
tains the information that former employees need to comply with 
the restrictions. 

Agencies do not adequately or uniformly 
notify employees of the restrictions 
that apply in the tax system 

The amount of information that tax administration employees 
receive on the restrictions that apply in the tax system before 
they leave Government service depends on the employee. The 
majority of the former employees who responded to our question- 
naire were practicing in the tax system but had not received 
information on the postemployment restrictions which could affect 
them. 

Of the 83 former employees who responded to our question- 
naire, 71, or 86 percent, were involved in Federal tax-related 
work. Of those 71 former employees, 31, or 44 percent, had not 
received any information on the postemployment restrictions from 
their former agencies. 

In addition, 29 of the 71 former employees, or 41 percent, 
had received some postemployment information but had not been 
informed of all of the restrictions that they needed to be aware 
of in light of their postemployment activities. For example, 
former tax administration employees representing parties before 
IRS would need to be aware of the postemployment statute and the 
regulations governing practice before IRS to avoid violating a 
restriction. Of the 56 respondents to our questionnaire who said 
that they represented parties before IRS, 22 had not received any 
postemployment information and 15 others had not been informed of 
the statute and/or the IRS restrictions. 
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Although the Justice and Treasury Departments, including 
IRS, expect their employees to comply with the postemployment 
restrictions if they enter private tax practice, the agencies' 
efforts to inform their employees of the restrictions before 
they leave Government service have been minimal and inconsis- 
tent among the agencies. 

Overall, all the agencies give new employees information on 
the postemployment statute in their employee conduct regulations, 
which the employees are expected to read and understand. Beyond 
this, however, agencies provide varying amounts of information. 
For example, the Justice Department's Tax Division mentions the 
restrictions at an annual ethics seminar that it holds for newly 
employed attorneys and periodically redistributes its conduct 
regulations. The Treasury Department does not hold such semi- 
nars for its Office of Tax Policy or IRS Chief Counsel employees 
and does not redistribute its conduct regulations unless changes 
are made. IRS requires its employees to attend annual conduct 
seminars and redistributes its conduct regulations annually. 
However, IRS National Office officials told us that the postem- 
ployment restrictions are mentioned but are not emphasized at 
these seminars. IRS Chicago District Office officials, on the 
other hand, told us that the postemployment restrictions are 
not mentioned at the seminars held in that district. 

In addition, the amount of information provided when the 
employees leave varies by agency. The Justice Department's Tax 
Division gives separating employees a summary of the statute 
which indicates that they are responsible for reviewing the 
restrictions. The Treasury Department's Office of Tax Policy 
does not have procedures for notifying employees of the post- 
employment restrictions when they leave. IRS does have an exit 
requirement which serves to notify IRS and Chief Counsel employ- 
ees of the postemployment statute. Separating employees and 
their supervisors are required to certify that the employee has 
read Treasury's and IRS' conduct regulations, which refer to the 
statute on a "Separating Employee Clearancell form. This form is 
used to ensure that the employee had returned Government property 
or repaid money before final salary payment is made. The form, 
however, does not refer to the other restrictions that apply in 
the tax system. 

We discussed the certification requirement with three group 
managers from the Examination Division at IRS' Chicago District 
Office. One of the managers said that he discusses the conflict- 
of-interest provisions with employees before they leave. The 
other two group managers said that they merely rely on the em- 
ployee's certification that the provisions have been read and 
understood. 

In 1976 the IRS Chief Counsel's Advisory Committee on Rules 
of Professional Conduct recommended that these certification 
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requirements be revised. It did this so that employees entering 
private tax practice would also be required to certify that they 
were aware of the Treasury Department's postemployment regula- 
tions and that they would call the regulations to the attention 
of their new associates to ensure that the restrictions would 
be observed. In addition, the Committee recommended that IRS' 
power of attorney form, which is required in order to represent 
a taxpayer at IRS, be revised so that every tax practitioner 
executing it would be aware that they were subject to the post- 
employment restrictions. The Committee's recommendations have 
not been implemented. 

Available postemployment 
information is inadequate 

Our questionnaire also indicated that the former employees 
who had been informed of the postemployment restrictions did not 
receive the information that they need to determine if their 
participation in a tax matter would violate a postemployment re- 
striction. The majority of the 44 former employees who had re- 
ceived some postemployment information thought that the informa- 
tion was adequate. However, their opinion was less favorable 
when they considered the information in relation to potential 
conflict-of-interest situations. Less than half of the respon- 
dents thought that the information would be very or somewhat 
helpful in determining if 

--the same tax matter was involved, 

--their Government participation in the matter was personal 
and substantial, 

--the matter had been within ,their official Government 
responsibilities, 

--any type of postemployment participation in the matter 
would be permissible, 

--they could participate in the same matter before another 
agency or the courts, and 

--their associates could participate in matters from which 
they themselves were disqualified. 

Furthermore, the former employees who indicated that they 
had experienced potential conflicts of interest because of their 
Government participation in or responsibility for a matter were 
for the most part dissatisfied with the postemployment informa- 
tion that they had received. Of the 71 former employees who were 
involved in Federal tax-related matters, 15, or 21 percent, indi- 
cated that they had faced a potential postemployment conflict-of- 
interest situation because of their Government responsibilities. 
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Of those 15, 11 had received postemI>loyment information. Of the 
11, only 4 indicated the information was generally to very ade- 
quate. Only two of these former employees had asked their former 
agency's opinion on the potential conflict-of-interest situation. 
The others resolved the conflict situation independently. 

The postemployment information available to former tax 
administration employees is summarized in the table on the fol- 
lowing page. As the table indicates, there is no single refer- 
ence source that former employees can consult tihich states all 
of the postemployment restrictions that apply in the tax system 
or which provides information relevant to compliance with the 
restrictions. 

For example, the agencies' conduct regulations state that 
employees are responsible for compliance with the conduct regu- 
lations overall but do not specifically state their responsibil- 
ities with respect to the postemployment restrictions, e.g., 
that former employees are responsible for recognizing and dis- 
qualifying themselves from participating in the matters to which 
the restrictions apply. Nor do the regulations instruct former 
employees to request advice or opinions from their agencies when 
postemployment questions arise. 

Thus, former IRS employees, for instance, would have to 
consult both the Internal Revenue Manual and the regulations 
governing practice at IRS in order to obtain information on the 
restrictions tklat apply at IRS and the criminal and administra- 
tive penalties for violating them. if former employees wanted 
an explanation of the statutory restrictions, they would have to 
consult the Office of Government Ethics regulations. These 
regulations explain the restrictions by giving definitions and 
examples of postemployment activities which are permitted and 
prohibited. They do not, however, explain how the statutory 
restrictions affect postempluyment participation in tax matters 
and, used alone, could be misleading to former tax administration 
employees because some postemployment activities that are per- 
mitted under the law are prohibited by the other restrictions 
that apply in the tax system. For example, the regulations state 
that former Federal employees are permitted to represent private 
interests in the rulemaking process even though they may have 
had a role in that process. In contrast, the restrictions that 
apply at IRS prohibit such representations for 1 year after the 
employee leaves Government service. 
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SOURCES OF INFORMATION ON THE 
POSTEMPLOYMENT RESTRICTIONS 

Source 
Office of Government 

Ethics: 
Postemployment 

conflict-of-interest 
regulations (5 CFR 737) 

Department of Justice: 
Standards of conduct 

(28 CFR 45) 
Department of the Treasury: 

Standards of conduct 
(5 CFR 735) 

Internal Revenue Manual 
(section 300) 

Regulations governing 
practice before IRS 

Information provided 
Restriction imposed by Purpose Responsi- Explana- Agency 

Treasury of bilities Penalties tion of advice 
Stat- regula- ABA restric- for com- for vio- restric- 

tions 
or opin- 

ute code tions pliance lations tion ions 

Yes NA 

Yes NO 

Yes No 

Yes No 

NA 

a/No - 

NO 

No 

Yes 

No 

No 

Yes 

Yes 

No 

No 

No 

Yes 

NO 

No 

Yes 

Yes 

NO 

No 

NO 

Yes 

No 

No 

No 

(TD Circular No. 230) &/Yes Yes No No No c/Yes No No - 

a/States that Justice Department employees are subject to the code but does Ilot mention the provisions - 
which affect former employees. 

b/Refers to the law but does not state the restrictions. 

c/Does not state the penalties for violating the law. - 



CONCLUSIONS 

Although the post-Federal employment restrictions are complex 
and can be difficult to interpret in individual situations, the 
Justice and Treasury Departments, including IRS, have done little 
to help tax administration employees who enter private practice 
comply with the restrictions. The responses to our question- 
naire indicate that former tax administration employees could un- 
wittingly participate in conflict-of-interest situations because 

--they either had not been informed of the restrictions that 
apply in different parts of the tax system, or 

--the postemployment information available to them would not 
help them to determine if their involvement in a particular 
tax matter would violate a restriction. 

The agencies do not always notify their employees of the 
postemployment restrictions that apply in the tax system. Gen- 
erally the agencies expect their employees to learn of the dif- 
ferent restrictions on their own from various publications. As a 
result, 44 percent of the former employees that we contacted said 
that they did not receive any information from their agencies on 
the postemployment restrictions before they left Government ser- 
vice. Many others had not been informed of all of the restric- 
tions that could affect their postemployment participation in 
tax matters. 

The agencies can increase employee awareness of the post- 
employment restrictions by making several easy changes. The 
Justice and the Treasury Departments should adopt IRS' require- 
ment that separating employees certify that they have read the 
postemployment restrictions and IRS should expand its require- 
ment to include all of the restrictions that apply in the tax 
system. IRS also should emphasize the postemployment restric- 
tions during its employee conduct seminars and should revise the 
power of attorney form used by tax practictioners to refer to 
the restrictions. 

In addition, the agencies could help former employees com- 
ply with the restrictions by developing a postemployment manual 
that contains information on all of the restrictions that apply 
in the tax system. Over 20 percent of the former employees we 
contacted who work in the tax system had faced potential conflict- 
of-interest situations. However, none of the information sources 
available to them contained adequate information on the restric- 
tions. 

RECOMMENDATIONS 

We recommend that the Attorney General and the Secretary 
of the Treasury: 
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--Require separating employees to certify, in the presence 
of their supervisors, that they have read, understand, 
and will comply with the postemployment statute, the regu- 
lations governing practice before IRS, and the legal pro- 
fession's code pertaining to former Federal employees. 

--Develop a postemployment manual which (a) states the 
postemployment restrictions that apply to former Federal 
employees who practice in the tax system, the purpose of 
the restrictions, the former employee's responsibilities 
for complying with the restrictions, and the penalties 
for violating the restrictions, (b) explains how the re- 
strictions apply to the functions performed by tax admin- 
istration employees, and (c) instructs former employees 
to direct questions about the restrictions and their ap- 
plicability to their agencies' ethics counselors. 

We also recommend that the Secretary direct the Commissioner 
of Internal Revenue to (1) emphasize the postemployment restric- 
tions at seminars during which employee conduct is discussed and 
(2) revise the power of attorney form used at IRS to state that 
the person executing the form is aware of the postemployment 
restrictions applicable to former tax administration employees 
and their associates. 

AGENCY COMMENTS AND OUR EVALUATION 

The Justice and Treasury Departments, including IRS, indi- 
cated that they are developing ethics programs to implement OGE's 
regulations. Justice said that its comments on our recommenda- 
tions are subject to reconsideration in conjunction with the 
development of its program. OGE concurred with the report's rec- 
ommendations that it would be useful to counsel terminating em- 
ployees and provide them more specific information. 

Justice disagreed with our recommendation that it adopt a 
certification procedure for separating employees. Justice be- 
lieved that the certification would not affect compliance and 
employees would find it offensive. However, it will consider 
requiring separating employees ,to acknowledge receipt of postem- 
ployment materials. 

Treasury discussed in detail the certification required of 
Chief Counsel and IRS employees. It also said that attorneys 
leaving the Chief Counsel's office are given an order on post- 
employment conflict-of-interest prohibitions which states the 
statute and Treasury regulations. It, however, did not say if 
the certification requirement would be expanded to include the 
regulations in addition to the statute or if it would be extended 
to Tax Policy employees. 
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Regarding our recommendation that a postemployment manual 
be developed, Justice commented that it is not necessary or de- 
sirable to prepare separate materials for each area of law. It 
thinks that examples of the statute's application in litigation 
settings covering different types of cases would be more valuable 
and less burdensome and cumbersome. It is willing to work with 
Treasury and IRS in preparing interpretative guides. 

Treasury said that it is preparing a handbook containing 
relevant postemployment material for distribution to all employ- 
ees. It did not say if postemployment matters would be given 
more emphasis during IRS' conduct seminars as we recommended. 
It did, however, say that the power of attorney form is being 
revised to include notice of postemployment statute and regula- 
tions and criminal penalties. 

Treasury criticized our report for failing to recognize its 
considerable efforts to educate present and former employees con- 
cerning the postemployment restrictions. It discussed in length 
the postemployment information given to employees. In addition, 
it said that high-level officials have been fully apprised of 
the statutory restrictions applicable to them through briefing 
and counseling sessions and that Chief Counsel and IRS employees 
were furnished copies of information on the revised statute. 

We believe that Justice's suggestion that separating employ- 
ees acknowledge receipt of the postemployment information would 
establish a control for assuring that they have been given the 
information. It, however, would not emphasize the employees' 
responsibility for understanding the restrictions and complying 
with t-hem, something that the recommended certification procedure 
would do. Also, since the certification is already required of 
Chief Counsel and IRS employees, we doubt that many individuals 
would find it offensive. Therefore, we believe that Justice 
should implement the certification requirement. 

We also believe that Treasury's certification procedures 
should be expanded to include its postemployment regulations. 
Although the Chief Counsel order that Treasury referred to men- 
tions both the statute and the regulations, it is given only to 
separating Chief Counsel employees and not to all employees who 
could be affected by the restrictions. Furthermore, the order 
is seriously out-of-date in that it has not been revised to in- 
clude the 1977 restrictions that pertain to rulemaking situations 
and to the associates of former employees. Former employees 
using this information in good faith could inadvertently violate 
one of the newer restrictions. The certification procedure 
should also be extended to Tax Policy employees. 

We agree with Justice that separate manuals for each area 
of law are not necessary as long as the planned manual adequately 
covers information included in our recommendation. 
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We do not agree with Treasury that its efforts to educate 
employees have been adequate. Most of the postemployment infor- 
mation discussed in detail in Treasury's comments was already 
summarized on pages 14 thru 18 of this report. Our review showed 
that former employees were not obtaining adequate postemployment 
information from these sources. For example, the questionnaire 
respondents who said that they had not received information on 
the statute are probably unaware that Treasury intended that they 
get information on the statute from the employee conduct manuals 
that they periodically received. 

Treasury's efforts to inform employees of the revised post- 
employment statute are a step in the right direction. However, 
these efforts have not corrected two basic problems. First, 
Treasury has not consolidated material on the statute and regula- 
tions in a single document. Second, Treasury does not distribute 
all of the material to all employees who could be affected by the 
restrictions. It is difficult for employees to know what is ex- 
pected of them when they leave Government service because the 
agencies' practices in providing postemployment information have 
not been consistent. Greater uniformity could be easily achieved 
by combining material on the statute and regulation in a single 
postemployment manual and calling attention to the manual through 
approaches such as IRS' employee conduct seminars and the certifi- 
cation procedures required at separation. 
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CHAPTER 3 

AGENCIES NEED TO DO MORE TO ENFORCE THE 

POSTEMPLOYMENT RESTRICTIONS IN THE TAX SYSTEM 

Because the postemployment statute had not been enforced 
through the use of criminal prosecutions, the 1978 Ethics in 
Government Act authorized agency-administered systems and penal- 
ties for disciplininy conflict-of-interest statute violators. 
The purpose of this authorization was to provide a realistic 
possibility that violators of the statute would be punished, 
thereby encouraging former Federal employees to (1) comply with 
the statute and (2) exercise more caution in their postemploy- 
ment dealings with their former agencies. 

However, agency enforcement of the statutory restrictions 
is unlikely for two reasons. First, the Justice and Treasury 
Departments, including IKS, do not monitor compliance with the 
restrictions and, thus, lack a reliable means for detecting vio- 
lations. Second, the Treasury Department has not used the admin- 
istrative penalties authorized by the regulations governing 
practice before IRS to enforce the postemployment restrictions. 
The basic reason for this lack of use is that the various offices 
within the Treasury Department which are responsible for enforc- 
ing the postemployment restrictions have not coordinated their 
activities or exchanged information. 

In addition to doing little to enforce the postemployment 
statute, the Justice and Treasury Departments have not been uni- 
formly enforcing the agency-imposed restrictions that apply to 
the associates of former employees. 

MECHANISMS FOR DET%CTING POSTEMPLOYMENT 
VIOLATIONS HAVE NOT BEEN ESTABLISHED 

The Ethics in Government Act assigns Federal agencies the 
responsibility for administrative enforcement of the postemploy- 
ment statute but does not require that the agencies establish 
systems for monitoring compliance with the statute. For example, 
agencies are not required to collect information on the post- 
employment activities of former employees or on their former 
employees' subsequent appearances before the agencies. Some 
Federal agencies, however, have taken the initiative to establish 
such systems. 

The Department of Defense, for example, has a reporting 
system which requires certain former employees who yo to work 
for specific contractors to file employment reports. The Federal 
Trade Commission has a clearance and waiver system which requires 
former employees who wish to work on a matter that was pending be- 
fore the Commission during their employment to file a clearance 
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statement with and obtain a waiver from the Commission. The 
Securities and Exchange Commission has a notification system 
which requires former employees who wish to appear before the 
Commission to notify it of such intent. 

Officials at the Justice and Treasury Departments, including 
IRS, believe that such monitoring systems are unnecessary in the 
tax system because few violations of the postemployment restric- 
tions have come to their attention. Yet, because the agencies 
have not monitored compliance with the restrictions, they have no 
assurance that if there are violations, they are being detected. 

The results of the questionnaire that we sent to former tax 
administration employees indicate that postemployment conflicts 
of interest could be more of a problem than the agencies recog- 
nize. A significant percentage of the former employees contacted 
had faced potential conflict-of-interest situations. These for- 
mer employees had received little or no information from their 
former agencies to help them determine if their or their asso- 
ciates' participation in the situation would violate a restric- 
tion. Therefore, there is a distinct possibility that unwitting 
violations of the restrictions could occur. 

Although our questionnaire was sent to a limited number of 
former employees, our analysis of the agencies' personnel records 
indicates that turnover in tax administration positions conducive 
to postemployment conflicts of interest is great. Most of the 
employees who leave these positions take private sector jobs 
which may involve Federal tax matters. Monitoring systems need 
to be established to provide a reasonable degree of assurance 
that violations of the restrictions will be detected. 

Agencies do not monitor compliance 
with the postemployment restrictions 

The Justice and Treasury Departments, including IRS, do not 
monitor the activities of their former employees to ensure that 
they are complying with the postemployment restrictions. Instead, 
the agencies rely on their (1) former employees to recognize when 
their participation in a tax matter would violate a restriction 
and to disqualify themselves from participation in that matter 
and (2) current employees to detect violations of the restrictions 
that occur and report them to the appropriate officials. 

This practice has some merit in that it does not involve 
the costs and paperwork usually associated with monitoring sys- 
tems. However, its reliability is questionable because of the 
following. 

First, its effectiveness depends on both former and current 
employees' familiarity with the restrictions, but the agencies 
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have done little to bring the postemployment restrictions to the 
attention of their employees. Second, its effectiveness also 
depends on the current employees' knowledge of the former employ- 
ees ' private employment since the restrictions extend to the 
former employees' associates. Finally, information is not gen- 
erated which would alert the agencies to postemployment problems 
or potential problems. For example, the agencies do not know if 
there are many former employees working in the tax system, if 
there have been many occasions where former employees faced po- 
tential conflicts of interest because of their former Government 
responsibilities, or if conflict-of-interest situations are being 
resolved or are resulting in violations of the restrictions. 

Postemployment problems may be 
greater than the agencies realize 

The extent to which controls should be imposed to monitor 
postemployment conflicts of interest in the tax system depends 
largely on the number of former employees who are affected by the 
restrictions. To be affected, employees have to leave their Gov- 
ernment positions for private sector jobs which involve Federal 
tax-related matters and then have an opportunity to participate 
in a matter that had been within their area of responsibility as 
a Government employee. 

To determine if many former employees are affected by the 
restrictions, we developed separation statistics for the Justice, 
Treasury, and IRS positions which we thought were susceptible to 
postemployment conflicts of interest because they involve the 
types of tax matters covered by the restrictions. The specific 
tax administration positions covered by our review are listed in 
appendix VIII. In summary they include: 

--Attorneys employed in the Justice Department's Tax Divi- 
sion to review IRS recommendations for civil or criminal 
prosecution of tax cases and represent IRS in tax cases 
before the U.S. District, Claims, Appeals, and Supreme 
Courts. 

--Attorneys employed in the Treasury Department's Office 
of Tax Policy to formulate tax policy, negotiate inter- 
national tax treaties, and develop revenue rulings and 
tax regulations which interpret how the tax laws are to 
be applied. 

--Attorneys employed in Treasury's IRS Chief Counsel's 
Office to represent IRS in tax cases before the Tax Court 
and advise IRS employees on tax interpretations, regula- 
tions, and procedures. 

--Tax law specialists who may be either attorneys or accoun- 
tants employed in IRS' Technical Division to apply the 
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Internal Revenue Code to specific factual circumstances 
in the form of private letter rulings for taxpayers and 
technical advice for IRS agents. 

--Revenue agents employed by IRS to audit the books of in- 
dividual and corporate taxpayers to determine correct 
Federal tax liabilities. 

We reviewed the agencies' personnel records for these posi- 
tions and found that 656 employees left during the 33-month pe- 
riod from January 1, 1976, through September 30, 1978. We deter- 
mined that of these 6S6 former employees 

--223, or 34 percent, retired, transferred to other Govern- 
ment agencies, returned to school, or left for other rea- 
sons and were not likely to be affected by the postemploy- 
ment restrictions, and 

--433 employees, or 66 percent, left for private sector jobs 
and could be affected by the postemployment restrictions. 
(See app. X.) 

The majority of the personnel files did not contain infor- 
mation on whether the employees' Private sector jobs involved 
working on Federal tax matters. However, the questionnaire that 
we sent to former employees who had left for private sector jobs 
in fiscal year 1978 shows that 71 of the 83 former employees, or 
86 Percent, were involved in Federal tax work, and 15, or 21 per- 
cent, of those 71 had an opportunity to participate in a matter 
which had been within their Government responsibilities. (See 
PP* 14 and 16.) 

Of the 15 former employees who had faced these potential 
conflict-of-interest situations, 9 said that the situations had 
resulted from tax matters that their new firm was handling before 
they joined it, and 8 said that the situations resulted because 
they or their firms subsequently had been asked to handle the 
matter. (Three former employees faced conflicts of interest be- 
cause of both reasons and one indicated that neither reason ap- 
plied.) 

THE TREASURY DEPARTMENT'S 
ADMINISTRATIVE SYSTEM HAS NOT 
BEEN USED AS AN ALTERNATIVE TO 
CRIMINAL ENFORCEMENT 

We reported in 1978 I-/ that the Department of Justice had 
Prosecuted few alleged Postemployment statute violations because 

l/"What Rules Should Apply To Post-Federal Employment and How - 
Should They Be Enforced?" (FPCD-78-38, Aug. 28, 1978). 
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of the difficulty of (1) proving knowing intent to commit a vio- 
lation and (2) demonstrating that there were consequences of the 
violation, e.g., that there was harm done. In addition, criminal 
prosecution was sometimes viewed as too severe for the action and 
no alternative remedy was available. 

Civil disciplinary actions were authorized by the 1976 Eth- 
ics in Government Act as an alternative to criminal prosecution 
of postemployment restriction violators. However, like the crim- 
inal prosecution activity, the Treasury Department's administra- 
tive system for disciplining violators of its postemployment 
regulations, which has been in place for years, has seldom been 
used. 

The Treasury Department's Director of Practice administers 
the system for disciplining violators of the Treasury regulations. 
Treasury's Inspector General and IRS' Internal Security Division 
investigate allegations of misconduct by IRS employees, and IHS' 
Office of Chief Counsel responds to inquiries from former employ- 
ees concerning their postemployment participation in tax matters. 
These groups have not coordinated activities or exchanged infor- 
mation. 

Administrative penalties have not 
been used to discipline violators of 
Treasury's postemployment regulations - 

During fiscal years 1978 and 1979, 14 suspected violations 
of tne postemployment restrictions involving former IRS employ- 
ees were investigated and closed. The Director of Practice was 
involved in only two of these cases. In both cases it was deter- 
mined that Treasury's postemployment regulations had been vio- 
lated. The cases were closed with private letters of reprimand 
which did not affect the violators' eligibility to practice at 
IRS. 

One case involved a former revenue agent who, when employed 
by IRS, had participated in a determination that a certain pur- 
chase by a taxpayer was exempt from excise taxes. After leaving 
IRS, he acted as a representative of the same company requesting 
the same exemption for a similar purchase. The representation 
violated the IRS postemployment restrictions because the exemp- 
tion request involved the same issues in the same factual setting 
as the determination the former employee had made. Because the 
individual had not understood the restrlctions, his violation was 
considered not willful, and the matter was closed ‘by the Director 
of Practice with a reprimand. 

The second case processed by the Director of Practice also 
involved a former revenue agent who had been assigned to a corpo- 
ration tax audit w'hich resulted in the disallowance of a chari- 
table deduction. After the employee left IRS, he represented 
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the corporation before IRS in a claim that the identical payment 
disallowed as a charitable deduction could be characterized as 
a bad debt deduction for a different tax year. The Director of 
Practice determined that, although a violation of the restric- 
tions had occurred, disciplinary proceedings were not warranted. 
Accordingly, official action was limited to the issuance of a 
reprimand. 

The Director of Practice did not have a record of the one 
case which had been investigated by the Treasury Department's 
Office of the Inspector General. Through interviews and review 
of the files, the Inspector General determined that the post- 
employment restrictions had not been violated, and the case was 
closed without informing the Director of Practice of the inves- 
tigation or its results. 

Also, the Director of Practice did not have information on 
another 13 postemployment cases investigated by IRS' Internal 
Security Division. The Division investigated these cases to 
determine if the postemployment statute had been violated but 
did not coordinate the investigations with the Director of 
Practice and also did not consider if a violation of the IRS 
restrictions had occurred. 

Our review of the Internal Security Division's files on 
the 13 postemployment cases it had investigated showed that the 
Director of Practice had been contacted twice to obtain informa- 
tion pertinent to the investigations--once to find out if tax 
practitioners could solicit business and once to find out if a 
former revenue agent was authorized to practice before IRS. We 
found no evidence that any of the cases had been referred to the 
Director of Practice for information or possible Administrative 
action. 

The investigations indicated that the postemployment statute 
may have been violated in 6 of the 13 cases. All six cases were 
referred to U.S. attorneys and all six were declined for prosecu- 
tion because they lacked evidence and/or prosecutive merit. l/ 
For example, in one case, the assistant U.S. attorney did not 
prosecute due to a lack of criminal intent. In another case a 
technical violation of the law was noted but criminal prosecution 
was not deemed warranted. The six cases were closed, although in 
our opinion, the information in the case file indicated that the 
Treasury regulations may have been violated in all six cases. 

l/These cases were closed before the administrative penalties 
- for violations of the postemployment statute were authorized. 

However, administrative penalties for violations of the Trea- 
sury Department regulations governing practice before IRS were 
authorized at that time. 
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Potential violation 

Former employee may have as- 
sisted and/or represented 
taxpayer in a matter he/ 
she had worked on or been 
responsible for at IRS 

Former employee may have 
represented taxpayer in 
a matter he had official 
responsibility for at IRS 

Former employee's firm may 
have represented taxpayer 
in a matter that former 
employee had worked on 
at IRS 

Number 
of cases 

a/5 - 

a/l - 

a/One case involved two potential violations. - 

In April 1979 the Assistant Commissioner (Inspection) wrote 
to IRS' Chief Counsel asking if the Ethics Act amendments to the 
postemployment statute would alleviate problems that the Internal 
Security Division had in enforcing the restrictions. The Deputy 
Chief Counsel (General) responded in June 1979 that the act 
should help the Division to secure conflict-of-interest prose- 
cutions but also pointed out the need for (1) very careful prep- 
aration and review of cases before they are referred to the as- 
sistant U.S. attorneys and (2) additional training of inspectors 
in the conflict-of-interest area. In addition, the Deputy Chief 
Counsel pointed out that the cases which had been declined for 
prosecution should have been referred to the Director of Practice 
for administrative action. 

In January 1980, the Director of Practice was given responsi- 
bility for disciplining violators of the postemployment statute. 
Treasury's regulations for implementing the statute provide that 
suspected violations of the statute be reported to the Inspector 
General who is to refer any information that he deems warranted 
to the Director. Although the Treasury regulations refer to the 
system for enforcing the regulations governing practice at IRS, 
policies for integrating the two systems or channeling postemploy- 
ment information to the Director of Practice have not been 
established. 

Potential conflict-of-interest situations 
are not monitored to ensure that violations 
of the restrictions do not occur 

Although IRS does not monitor compliance with the postemploy- 
ment restrictions, it does receive information on some potential 
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conflict situations through inquiries concerning the appropriate- 
ness of former tax administration employees' subsequent partici- 
pation in particular tax matters. 

The Treasury Department informed us that since 1977 IRS' 
Chief Counsel has handled at least 59 requests for advice concern- 
ing postemployment conflicts. Although in several instances the 
potential conflicts were recognized by IRS employees, most of the 
requests were made by former employees and/or their associates 
and firms. Treasury indicated that the majority of requests were 
made before the former employees had actually begun representing 
the taxpayer in the potential conflict situation. Treasury be- 
lieves that in the overwhelming majority of cases, the practition- 
ers would not disregard its advice that representation of the tax- 
payer would constitute a conflict of interest. Moreover, the 
Chief Counsel's Office furnishes copies of its letters of advice 
on postemployment conflicts to the Director of Practice, who may 
take whatever action he deems appropriate. 

We noted, however, that the Director of Practice has not 
been given responsibility for following up on $flentified conflict 
situations. Our review of the 25 inquiries that had been docu- 
mented by IRS' Chief Counsel in fiscal years 1978 and 1979 showed 
that nine conflict-of-interest situations involving former IRS em- 
ployees had been identified. Former employees were disqualified 
from participation in four of the nine cases and were required to 
be isolated from the firms' participation in the matter in the 
other five cases. In these five cases, the firms were required 
to file isolation statements with the Director of Practice if 
they wished to participate in the matter. The Director of Prac- 
tice received only two of the five isolation statements. Our re- 
view indicated that the three remaining statements were not filed 
and that the Director did not follow up on the matter to determine 
if they were required. 

On the other hand, the Director of Practice does not review 
the isolation statements that he receives to determine if the for- 
mer employees' associates should be clisqualified from a matter in 
compliance with the IRS restrictions. As discussed on page 33, 
the postemployment restrictions that apply at IRS define two cir- 
cumstances under which former employees' associates may not parti- 
cipate in tax matters because isolation would not eliminate the 
appearance of a conflict of interest. From August 1977, when 
this restriction became effective, to March 13, 1980, the Direc- 
tor of Practice received seven isolation statements. Of the 
seven statements, three did not contain the information that the 
Director of Practice needed to determine if the circumstances in 
fact existed and if the former employees' associates should have 
been precluded from participating in the matter. 
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JUSTICE AND IRS NEED UNIFORM POLICIES 
FOR ENFORCING THE POSTEMPLOYMENT 
RESTRICTIONS WITH RESPECT TO THE 
ASSOCIATES OF FORMER EMPLOYEES 

When a former tax administration employee may not represent 
a client in a tax case because he/she had been involved in the 
case as a Government employee, his/her new associates also are 
disqualified from the case. They are disqualified because the 
free exchange of information and the sharing of fees among asso- 
ciates of firms can create the appearance, if not the reality, 
of a conflict of interest. Their associates, however, can avoid 
disqualification by isolating the former employee from any con- 
tact with the case so that a conflict of interest could not occur. 

These disqualification and isolation requirements are based 
on the ABA'S (1) disciplinary rule which provides that if a lawyer 
is required to decline or withdraw from a case because of a con- 
flict of interest, the lawyer's partners and associates also are 
disqualified from participating in the case and (2) Formal Opin- 
ion 342 which provides that the Government can "waive" the dis- 
qualification of a former Government attorney's associates when- 
ever it is satisfied that (a) the former employee is isolated 
from participating in the matter and sharing in the fees attri- 
buted to it and (b) there is no appearance of significant impro- 
priety affecting the interest of the Government. 

The Justice Department and IRS, however, administer the dis- 
qualification and isolation requirements differently. The dif- 
ferences relate to 

--the procedures the former employee's associates must take 
to isolate the former employee and obtain the waiver and 

--the conditions under which isolation of the former employ- 
ee would not be sufficient to eliminate the appearance 
of a conflict of interest. 

Minimum procedures for isolatinq former 
employees should be developed 

The Justice Department and IRS have not defined the proce- 
dures that firms should follow to isolate former tax administra- 
tion employees from matters in which the firms wish to partici- 
pate. In practice, however, the Justice Department has required 
firms to follow certain minimum procedures before it will grant 
a waiver. These procedures are not required by IRS. 

We reviewed five requests for waivers of disqualification re- 
ceived by the Justice Department's Tax Division in fiscal years 
1978 and 1979. Our review indicated that the Division (1) veri- 
fied that the former employee had had responsibility for the 
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matter and (2) reviewed the isolation procedures outlined by the 
former employee's firm. The waivers granted by the Tax Division 
were predicated on the following isolation procedures. 

1. The firm's attorneys were to be notified of the former 
employee's disqualification with respect to the firm's 
client and instructed not to discuss any matters regard- 
ing the case with the former employee. 

2. AL1 case-related files were to be labeled that the con- 
tents were not to be exhibited to or discussed with the 
former employee. 

3. The former employee was not to participate in any profit 
division resulting from the case. 

4. The firm was to immediately inform the Tax Division 
of any breach in the above procedures. 

Unlike the Justice Department, 1RS does not review and ap- 
prove firms' isolation procedures but automatically permits the 
firms' participation in a matter after a statement has been filed 
with Treasury's Director of Practice affirming that the former 
employee had been isolated. The IRS Chief Counsel's Advisory 
Committee on Rules of Professional Conduct, which recommended 
this procedure, believed that firms should determine how to iso- 
late former employees themselves because Government-imposed 
requirements could be circumvented. Approving a firm's isolation 
procedures was not thought to be necessary as long as the firm 
had complied with the procedural reqkrirernent of filing the state- 
ment. 

Our review of the seven isolation statements filed with the 
Director of Practice since the requirements became effective in 
August 1977 indicated that the amount of information provided on 
the firms' isolation procedures varied. Four of the statements 
simply indicated that the former employee would be isolated from 
assisting in the firm's representation of the client; the speci- 
fic procedures taken to isolate the former employee were not 
mentioned. All three of the remaining statements indicated that 
the former employee would not discuss the tax matter with other 
members of the firm, but only two of the three statements indi- 
cated that the firm's employees had been notified of the former 
employee's disqualification. Also, none of the statements men- 
tioned that the former employee would not share in the related 
profits or that the firm would notify IRS if its isolation proce- 
dures were breached. 
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Situations where isolation would 
not eliminate apparent conflicts 
of interest should be the same 

The postemployment regulations that apply at IRS define two 
situations in which isolation of former employees would not elim- 
inate the appearance of a conflict of interest and the disquali- 
fication of the former employees' associates would stand. Both 
situations relate to matters that employees are working on while 
they are considering other employment opportunities. The re- 
strictions provide that the associates of a former employee may 
not participate in a matter if 

--the associates knew of the employee's involvement in 
the matter and initiated employment discussions within 
6 months after the involvement had ended, or 

--the employee initiated employment discussions with 
the firm while participating in the matter. 

The Justice Department, on the other hand, does not have 
regulations which state its policy concerning the disqualifica- 
tion of former employees' associates. The disqualification 
waivers involving the firms of former Justice employees that we 
reviewed did not contain any information to indicate that the 
Tax Division had considered if the timing of the job negotiations 
created the appearance of a conflict of interest when it granted 
waivers. 

There was, however, an indication in one of the requests 
that the job negotiations could have occurred while the former 
employee was working for the Government on the matter in which 
the firm wished to continue participating. The firm wrote to the 
Justice Department's Tax Division requesting that it be permitted 
to continue representing two clients in matters that a Tax Divi- 
sion employee who had accepted an offer of employment would be 
disqualified from when he joined the firm. This letter was dated 
7 days before the employee's separation date from the Tax Divi- 
sion, indicating that the job negotiations may have taken place 
while the Justice employee was working on the case. 

Court opinions on the effectiveness 
of isolation have differed 

The ability of firms to effectively isolate employees who 
are disqualified from matters that involve clients represented 
by their firm has been the subject of debate. A recent court 
case illustrates the differences of opinion which can exist con- 
cetining whether isolation of a disqualified attorney removes the 
appearance of impropriety. 
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In 1978 a defendant in a private lawsuit moved to disquali- 
fy the plantiff's counsel because a former Federal attorney was 
associated with the firm. The former Federal attorney had been 
personally involved in a previous case brought by the Government 
against the defendant concerning the same matter. The plantiff's 
firm had recognized that the former Federal attorney was disqual- 
ified from the case in question and had obtained approval from 
a judge and the Government agency involved in the prior case to 
represent the plantiff in the lawsuit after isolating the former 
employee from the case. The District Court Judge denied the mo- 
tion to disqualify the plantiff's counsel from the lawsuit. 

A three-judge appeals court panel reversed the denial in 
1979 and disqualified the firm because of an appearance of a con- 
flict of interest. Although the appeals court refused to write 
a general rule on firm disqualification in its decision, it sug- 
gested that cases involving matters that Federal attorneys had 
active, personal participation in required the disqualification 
of the entire firm. The court noted that even if the firm erec- 
ted a "Chinese Wall" it would not be sufficient to eliminate the 
public perception of a conflict of interest in these situations. 

However, this decision was also reversed. In June 1980 the 
full appeals court said that any possible appearance of impropri- 
ety was not enough to warrant disqualifying the entire firm as 
long as the former Federal attorney did not in any way partici- 
pate in the case. 

CONCLUSIONS 

Because many tax attorneys and accountants leave the Govern- 
ment for related jobs in the private sector, some potential post- 
employment conflicts of interest are bound to occur. However, 
the Departments of Justice and the Treasury, including IRS, do 
not know if many former employees have faced potential conflicts 
of interest or if these conflict situations were resolved in com- 
pliance with the postemployment restrictions. Thus, the agencies 
do not have the information that they need to determine the level 
of enforcement needed to assure that their former employees are 
complying with the restrictions. 

The kind of system needed to monitor former employees' post- 
employment activities cannot be determined until the agencies 
have a better measure of the conflict-of-interest problem in 
the tax system. If few former employees are facing potential 
conflict-of-interest situations, periodic evaluations of compli- 
ance with the restrictions may be all that is necessary to assure 
that conflicts of interest are satisfactorily resolved. If, on 
the other hand, many former employees are facing potential con- 
flicts of interest, formal systems to detect violations of the 
restrictions may be necessary to enforce the restrictions. 
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In addition, the Treasury Department has not disciplined 
violators of its postemployment regulations. All postemployment 
cases closed during fiscal years 1978 and 1979 involved matters 
pending at IRS. Most of the cases were investigated by IRS' 
Internal Security Division as potential violations of the statute. 
Although the cases were not accepted by the Justice Department 
for prosecution, none of them were referred to Treasury's Direc- 
tor of Practice for administrative action even though it appeared 
that the Treasury regulations had been violated. 

Treasury's failure to effectively enforce the restrictions 
stems from the lack of coordination between the various offices 
having enforcement responsibilities. Although the Director of 
Practice has overall responsibility, the IRS Chief Counsel's of- 
fice responds to former employees' postemployment questions, and 
the Inspector General and IRS' Internal Security Division inves- 
tigate suspected violations of the restrictions. None of these 
offices have coordinated their activities with the Director of 
Practice or provided him the information needed to enforce the 
restrictions. The Director of Practice needs to be informed of 
all postemployment conflict-of-interest cases so that he can be 
alert to postemployment problems and can initiate administrative 
proceedings when the investigations indicate potential violations 
of the postemployment statute and the Treasury regulations. 

Finally, differences in the enforcement of the restrictions 
which apply to the associates of former employees should be re- 
solved so that associates who may be prohibited from representing 
a client in a matter at IRS would not later be permitted to parti- 
cipate in the same matter if it were referred to the Justice 
Department for prosecution. A uniform policy on when and under 
what conditions the disqualification of a former employee will 
not extend to his or her firm is needed within the tax system 
where cases and responsibilities transcend agency lines. 

The Justice and Treasury Departments should agree on the 
types of situations in which isolation of the former employee 
would not eliminate the appearance of a conflict of interest if 
his or her associates participated in it. General guidelines 
should be developed defining when disqualification of firms is 
required because isolation would not be sufficient to serve the 
best interests of the Government or the public. 

AlSO, the two agencies should develop consistent policies 
on how they will enforce the isolation requirements. Guidelines 
on the minimum acceptable procedures for isolating former employ- 
ees from matters should be published so that former employees and 
their associates will know what is expected of them. 
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RECOMMENDATIONS - 

We recommend that the Attorney General and the Secretary 
of the Treasury 

--determine if postemployment conflicts of interest are a 
problem in the tax system by monitoring the postemploy- 
ment activities of a sample of former employees, and 
then 

--determine and establish the level of enforcement needed 
to reasonably ensure that conflicts of interest are re- 
solved in compliance with the postemployment restrictions 
and that violations of the restrictions are detected. 

To strengthen the enforcement of the postemployment restric- 
tions within IRS, we recommend that the Secretary of the Treasury 
direct the Inspector General, the IRS Chief Counsel, and the 
Commissioner of Internal Revenue to establish procedures for (1) 
coordinating their postemployment responsibilities with the Direc- 
tor of Practice and (2) informing him of the conflict-of-interest 
situations and potential violations of the postemployment restric- 
tions that come to their attention. 

We also recommend that the Secretary 

--give the Director of Practice responsibility for ensuring 
that the postemployment restrictions are not violated in 
identified conflict-of-interest situations and 

--direct the Director of Practice to review isolation state- 
ments filed with his office and disapprove those which 
do not adhere to the minimum isolation procedures to be 
set forth (see below) or which involve conditions for 
which isolation would not eliminate the appearance of 
impropriety. 

Also, we recommend that the Attorney General and the Secre- 
tary of the Treasury establish uniform regulations to enforce 
the postemployment restrictions that apply to the associates of 
former employees which 

--set forth the minimum procedures that former employees' 
associates must follow to isolate former employees from 
participation in the tax matters and 

--define the situations in which the disqualification of 
the former employees' associates should stand because 
isolation of the former employee would not remove the 
appearance of impropriety. 
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AGENCY COMMENTS AND OUR EVALUATION - 

The Justice and Treasury Departments, including IRS, indi- 
cated that they would not implement our recommendations to 
monitor the activities of former employees, on a sample basis, 
to determine if problems exist and establish enforcement systems 
commensurate with their findings. Justice said that it has no 
reason to believe that violations are widespread and that the 
report did not support such a conclusion. Treasury said that 
the report failed to disclose that any problem exists and failed 
to take into account its systematic methods for ascertaining if 
tax practitioners are engaged in conflict-of-interest situations. 
It believes that its present requirement that employees report 
unethical behavior by tax practitioners discloses the existence 
of conflicts of interest in the most practical and cost effec- 
tive way. Treasury added that IRS is considering using its cen- 
tralized file of power of attorney forms to determine which for- 
mer employees are practicing before the IRS. 

Justice and Treasury also discussed at length their lack of 
authority to require former employees to report or disclose their 
representational activities and the many problems and costs that 
a reporting system would entail. Justice and OGE pointed out 
that the Congress has not enacted a general requirement that agen- 
cies monitor the activities of former employees. 

Treasury did not agree with our conclusion that violators 
of the restrictions have not been disciplined, but it generally 
agreed with our recommendations to strengthen its enforcement 
systems through better coordination within the Department. 

The Commissioner of Internal Revenue took exception to our 
opinion that six of the cases investigated by the Internal Secur- 
ity Division should have been referred to the Director of Prac- 
tice as potential violations of the Treasury regulations. Accord- 
ing to Internal Security personnel, two of the cases were not 
referred because they involved individuals who were not attor- 
neys, CPAs, or enrolled agents and, thus, were not subject to the 
Treasury Department's postemployment regulations. Such indivi- 
duals are permitted limited practice before IRS. For example, 
return preparers may represent a taxpayer during the examination 
of a return that they prepared. These individuals are subject to 
rules regarding standards of conduct prescribed by the Commis- 
sioner and administered by the Director, Examination Division. 
Internal Security did not refer the other four cases to the 
Director of Practice because it believed that two of the cases 
did not involve violations of the restrictions and two of the 
cases did not present strong cases for discipline. 

Also, according to Treasury, the absence of administrative 
disciplinary cases does not signify a lack of effort to achieve 
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compliance with the restrictions. Treasury said that indiscrim- 
inate punishment of all violators would not be consistent with 
OGE regulations which direct agencies to avoid enforcement ac- 
tions that do not advance the purpose of the statute. It be- 
lieves that administrative discipline is not warranted if viola- 
tions were inadvertent or not actually harmful to the agency's 
or to the public's interest. 

However, Treasury said that it is developing a reorganized 
ethics program that should achieve greater coordination among the 
different functions and assure that all appropriate information 
concerning violations of the postemployment restrictions will be 
reported to the Director of Practice. Treasury did not say if 
it planned to implement our recommendations that the Director of 
Practice (1) be given responsibility for assuring that the postem- 
ployment restrictions are not violated and (2) be required to re- 
view and approve the isolation statements filed with his office. 

Both Justice and Treasury agreed that uniform regulations 
are needed with respect to the restrictions that apply to former 
employees' associates. Justice said that the adoption of uniform 
waiver conditions seems desirable and that it intends to consult 
with Treasury concerning the appropriate uniform standards. 

Treasury said that it is considering revisions to its regu- 
lations that would require isolation procedures similar to those 
required by Justice. Treasury also pointed out that problems of 
isolation procedures are not unique to tax practice and suggested 
that a coordinated approach be developed by the Office of Govern- 
ment Ethics for all agencies. 

We fully agree with the agencies that the postemployment 
problem needs to be measured as a prerequisite for determining 
what type of monitoring system would assure compliance with the 
restrictions. Before OGE was established, we endorsed its crea- 
tion and recommended that, in collaboration with the executive 
branch agencies, it determine the extent to which the postemploy- 
ment activities of former Government employees may be a problem 
and recommend the actions needed to enforce the postemployment 
statute. 1/ OGE and the agencies, however, have not implemented 
these rec&nmendations. 

As OGE pointed out in its comments, the agencies have to 
allocate their limited resources among competing program activi- 
ties. Presently, the agencies do not have the information they 
need to decide the level of resources that should be committed 
to assuring compliance with the postemployment restrictions. 

l/"What Rules Should Apply to Post-Federal Employment and How - 
Should They Be Enforced?" (FPCD-78-38, Aug. 28, 1978). 
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Justice and Treasury are unwilling to develop this informa- 
tion because they do not believe that postemployment conflicts of 
interest could be a problem in the tax system. This is in spite 
of the fact that our review clearly indicates that the potential 
for such problems exists. Since the agencies have not tried to 
find out what types of conflict situations their former employees 
face or how frequently these situations occur, they have no basis 
for their belief. This information, in our opinion, is just as 
important as the number of violations in considering the level 
of enforcement action needed. The agencies are in the best posi- 
tion to obtain this information because they are most familiar 
with the positions and matters that are subject to postemployment 
conflict situations. With the cooperation of their employees, 
they can obtain this information with a minimal investment of 
time and effort. 

We agree with Treasury that its system for detecting viola- 
tions probably is reliable for detecting the most obvious types 
of conflict situations: for example, individuals representing 
clients in cases in which they had been directly involved as 
Government employees. Former working relationships or material 
in the case file should be enough to alert Treasury employees--who 
are aware of the restrictions --to potential violations. However, 
we do not believe that Treasury can rely on its employees to 
detect less obvious types of conflict situations because the in- 
formation they would need would not be readily available to them. 
For example, an employee is not likely to know that an individual 
should not be permitted to represent a taxpayer because a member 
of his firm worked on the case as a Government employee. Moreover, 
we doubt that IRS' power of attorney files would be helpful in 
identifying these types of situations. 

We also agree that the agencies' authority to impose a post- 
employment reporting system is questionable. Although we pre- 
viously reported that a statutory postemployment reporting 
requirement would be one way to enforce the law, we believe that 
there are other steps that can and should be taken in the absence 
of reporting requirements. We discuss and recommend these steps 
in this report. our recommendations are aimed at having the 
agencies determine the extent of the postemployment conflicts- 
of-interest problem by monitoring the postemployment activities of 
a sample of former employees. We do not have in mind the immediate 
installation of a permanent postemployment monitoring or reporting 
system. Rather, our concern is with first developing information 
on the scope of the problem. This information would enable the 
agencies to implement our second related recommendation concerning 
the development of enforcement procedures. There are several 
monitoring methods which, with the cooperation of current and 
former employees, would provide the agencies with information on 
the scope of the problem. 
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For example, a former Justice attorney told us that after 
he left the Department he reviewed a list of his firm's cases to 
determine if he and/or his associates were disqualified from 
participating in any of them under the restrictions. Another 
attorney told us that his firm's associates review all new cases 
for potential conflicts of interest. It seems to us that most 
former employees would have to go through similar exercises to 
comply with the restrictions. 

The agencies could request a sample of their former employ- 
ees to notify them of the potential conflict-of-interest cases 
that they identify. Or, as an alternative, the agencies could 
ask a sample of employees who have accepted employment offers to' 
review their most recent cases for potential conflicts before 
they leave. The agencies could then use this information as an 
indication of the types and number of potential conflict situa- 
tions that former Government tax attorneys and accountants are 
facing. They could also place a notice of the potential conflict 
in the case file so that employees working on the case would be 
alert to potential violations. 

The agencies are in the best position for deciding if the 
above suggestions or other methods would be the most efficient 
and reliable for measuring the postemployment problem. Once they 
have this measure, they can decide if they should seek authority 
from the Congress to require postemployment reporting or estab- 
lish other types of monitoring that would be more efficient and 
just as effective. 

We disagree with the Commissioner's opinion that the six 
cases investigated by the Internal Security Division should not 
have been referred to the Director of Practice. Two of the cases 
in question involved former IRS employees representing taxpayers 
in cases on which they had worked. It appears that if these indi- 
viduals had been enrolled agents, their cases would have been 
candidates for disciplinary action. We question the fairness and 
appropriateness of having different postemployment regulations 
apply to former employees of the same agency. We suggest that 
the Commissioner determine if individuals not enrolled to prac- 
tice at IRS could become involved in the same type of postemploy- 
ment conflict situations as enrolled agents. If such situations 
can occur, we believe that the CommLssioner should make the neces- 
sary arrangements to insure that nonenrolled former IRS employees 
representing taxpayers be subject to the same postemployment 
restrictions as enrolled agents, CPAs, and attorneys. 

The other four cases involved technical violations of the 
regulations. The Director of Practice is responsible for enforc- 
ing Treasury's postemployment regulations. To fulfill this re- 
sponsibility, he needs to be aware ;)f all potential violations. 
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Our conclusions concerning Treasury's failure to discipline 
violators is not based on the absence of cases but on the fact 
that the few cases which have surfaced have not been subjected to 
the administrative disciplinary system. The OGE regulation that 
Treasury referred to states that it is essential that the restric- 
tions be effectively enforced. Agencies are instructed to act on 
the premise that they have primary enforcement responsibility and 
that criminal enforcement may be undertaken in cases involving 
aggravated circumstances. They are directed to avoid only un- 
necessarily severe applications which do not serve the statute's 
purpose. 

In our opinion, it is a function of the administrative dis- 
ciplinary system to determine if and what penalties are appropri- 
ate. These determinations should be made by the Director of 
Practice, who is responsible for the system. They should not be 
a factor in determining if cases should be referred to the Direc- 
tor for processing. 

We also believe that the reponsibilities for following up 
on identified conflict situations and approving isolation state- 
ments, which have not been assigned, should be given to the Di- 
rector of Practice. 
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APPENDIX I APPENDIX I 

U.S. Department of Justice 

Mr. William J+ Anderson 
Director 
General Government Division 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Anderson: 

Thank you for providing the Department of Justice (Department) with an 
opportunity to comment on the draft General Accounting Office (GAO) report 
entitled Federal Tax System Post-Employment Conflicts of Interest: A 
Potential Problem That Can Be Prevented. The report makes two recornrnenda- 
tions to the Department in connectionwith the education and training of 
presently employed and separating personnel, and makes additional recom- 
mendations relating to enforcement of post-employment restrictions. 

As the report notes, the Office of Government Ethics only recently issued 
its final regulations on Federal agency ethics programs, including programs 
relating to post-employment conflict of interest restrictions. The Depart- 
ment has been developing an ethics progranl and is in the process of finalizing 
its program in response to the recent Office of Government Ethics regulations. 
Under the circumstances, our comments represent preliminary thoughts concerning 
your recommendations and are subject to reconsideration in conjunction with 
implementation of related aspects of the C!ffice of Government Ethics regulations. 

Education and Training - 

At the present time, the Department provides newly recruited and separating 
personnel with a summary of the Ethics in Government Act. The summary 
indicates that each employee is responsible for reviewing the applicable 
statutory and regulatory provisions. In this regard, the draft report is 
incorrect in stating on page 13 that the Tax Division does not notify depart- 
ing employees of post-employment restrictions. The Department adopted the 
procedure of providing a summary of the Ethics in Government Act to its 
employees in September 1980, and that procedure has been followed by the Tax 
Division. Moreover, the Department is designing a Departmental ethics 
program which meets the requirements of the regulations published +n January 
1981 by the Office of Government Ethics. [Siae GAO note (1) at ctrd of le+ter.] 

In designing training and educational manuals on post-employmenl restrictions, 
however, our present view is that it is neither necessary nor desirable 
for the Department to prepare separate materials for each speci,alired area 
of the law for which Departmental attorneys have responsibi!ity. Out- current 
thinking is that examples of the application If +.he Ethics in Gcvernment Act 
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in litigation settings, covering many different types of cases, including 
tax cases, would be a more valuable educational tool and, at the s me time, 
would be less burdensome and cumbersome than a segmented approach. P 

The draft report also recommends that the Department adopt a new certification 
procedure for separating employees, under which the Department would: 

--require separating employees to certify, in the presence 
of their supervisors, that they have read, understand, and 
will comply with the post-employment statute, the regula- 
tions governing practice before IRS [Internal Revenue 
Service], and the legal profession's code pertaining to 
former Federal employees. 

We understand that the IRS "separating employee clearance" form includes a 
certification concerning applicable IRS and Department of Treasury restrictions 
on post-employment conflicts of interest. although it is not identical to that 
proposed in the draft report. The Department is not inclined to favor adoption 
of the recommended certification requirement. In our view, a certification 
of this nature would have no effect on compliance and most separating employees 
would find it offensive. Consideration will be given, however, to requiring a 
separating employee to acknowledge receipt of materials relating to post-employment 
conflicts of interest. 

Enforcement of Post-Employment Conflict Restrictions 

The draft report contends that: "Monitoring systems need to be established 
to provide a reasonable degree of assurance that violations of the restrictions 
will be detected." The recommendations segment of the draft is framed more 
narrowly, urging that the Department monitor the post-employment activities 
of a sample of former employees in order to determine the degree to which 
post-employment conflicts of interest are a problem in the tax system. A 
related recommendation is that enforcement levels be set ". . .to provide a 
reasonable degree of assurance that conflicts of interest are resolved in 
compliance with the post-employment restrictions and that violations of-the 
restrictions will be detected." 

The contention that Government agencies should be required to monitor the 
representational conduct of their former employees is not new. GAO made 
the same recommendation to the Congress during consideration of the legisla- 
tion ultimately enacted as the Ethics in Government Act, in a report entitled 
What Rules Should Apply to Post-Federal Employment and How Should They Be 
Enforced? pp. 25-27 (FPCD 78-38, August 28, 1978). The Congress declined 

1 We would, of course, be pleased to consult with the Treasury Department and 
the IRS in connection with any interpretative guides which they may wish to 
prepare on this subject. 
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to impose a requirement of monitoring on Government agencies generally,* 
and the Department's view is that the monitoring, even on a sampling 
basis, of post-employment representational activity by former Justice 
attorneys could not effectively be performed without infringing substan- 
tially on other important interests and, in any event, would create diffi- 
cult practical problems. For example, the only effective means of monitoring 
post-employment conduct of Justice's former attorneys would be through a 
requirement that attorneys file reports on their representational activities. 
The Department, however, has no authority to require reporting or disclosure 
by former employees of representational conduct undertaken after termination 
of Government service. [See GAO note (2) at end of letter.] 

Even if authority to impose a reporting system existed, such a system 
would represent a severe imposition on the representational activities of 
former Justice attorneys and would raise legitimate and serious concerns 
of the American Bar Association. Indeed, a reporting system would be com- 
prehensive only if it required the attorney to provide the Department with a 
description of every matter in which the attorney was providing representa- 
tion before the IRS or in a case for which the Department was responsible. 

Furthermore, Departmental trial attorneys typically are responsible for a 
substantial docket of cases and, over a period of four to five years, an 
attorney may have direct responsibility for five hundred or more casesa 
Supervisory personnel may have "official responsibility" for one thousand 
or more cases at any point in time. Thus, the tremendous v lume of cases 
would make any type of cross-checking an impossible burden. $ 

2 The reasons why Congress rejected the GAO recommendation on monitoring 
are not reflected in the legislative history of the Act. Perhaps Congress 
was persuaded by practices of the foreign countries surveyed by GAO which 
also have post-employment restrictions. What Rules Should Apply to Post- 
Federal Employment and How Should They be Enforced? pp. 37-42. None has 
adopted a monitoring system. 

3 In addition to the cases over which a trial attorney may have had direct 
responsibility, he or she will have "participated personally and substan- 
tially" in a large number of other cases through consultation with colleagues 
on matters for which the attorney was not directly responsible. 

4 The IRS would have an even more serious problem because of the much 
larger number of former IRS employees to whom the restrictions apply. 
In addition, the regulations on practice before the Treasury Department 
regulate not only the conduct of former IRS personnel, but also represen- 
tational activities of those associated with such former employees. 
Every representation undertaken by the accounting firm or law firm would 
have to be cross-checked by IRS to determine whether any former IRS 
official who is associated with the firm had "personally and substan- 
tially" participated in the matter while working for the IRS. 
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GAO's recommendation that monitoring is necessary is premised on the fact 
that a substantial number of personnel formerly employed in the tax system 
subsequently provide representation in tax matters in the private sector, 
and as a result, could violate the conflict of interest restrictions. The 
emphasis is on potential abuse, with a disclaimer that there is no data 
base detailing actual abuse. We have no reason to believe that violations 
of the conflict of interest restrictions are widespread and nothing in 
the draft report would support such a conclusion. The report merely notes 
that personnel formerly employed in the tax system have recognized some 
conflict of interest situations, and in most instances, have resolved 
the question without asking the former agency for advice. Perhaps advice 
was not sought from the agency because the former employee was unaware 
that this service was available. Such lack of awareness is less probable 
under the present practice of providing a summary of the Ethics in 
Government Act to employees, and we can expect further improvement as the 
Office of Government Ethics regulations are fully implemented. 

Finally, the draft report recommends that the Department of Justice and 
the Department of the Treasury utilize the same standards in enforcing 
post-employment restrictions that apply to associates of former employees. 
Treasury directly regulates representational activities of such associates 
under rules for practice before the Treasury Department (31 C.F.R. 
Section 10.26). The Department does not have any direct power to restrict 
the practice of law by associates of former employees. Its role is limited 
to the imposition of the conditions under which it will waive the disquali- 
fication of a law firm when requested on the authority of American Bar 
Association Opinion 342. Nevertheless, to the extent practicable, the 
adoption of uniform waiver conditions would seem to be desirable, and we 
intend to consult with Treasury concerning the appropriate uniform standards. 

Sincergy, 

for Administration 

GAO notes: (1) The draft report was revised to state that Justice 
employees are given a summary of the statute. 

(2) The report recommended that the Congress "establish 
specific agency responsibility and authority to en- 
force post-Federal employment prohibitions." 
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THE GENERAL COUNSEL OF rHE TREASURY 

At'R 24198t 

Dear Mr. Anderson: 

This consLitutes the comments of the Departmeni of the 

Treasury on the draft Comptroller General report entitled, 
"Federal Tax Sysixz~ Post-EmploymenL Conflicts of 1ntcreSL: A 
Potential Problem That Can Be Prevented." Below we 
specifically address the conclusions and related 
recommendations contained in the draft report. (pp. 31-33) 

In summary, the draft report fails to disclose th,L- zny 
problem exists. The draft fails to take account of tht 
systemic methods for ascertaining whether tax practi:ioncrS 
are engaged in conflict of interest situations, fGiis 'io 
recognize the considerable efforts the Pre;sury Department 
has made to educate present and former employees concerning 
applicable restrictions, and fails to recognize L~IC 
effectiveness of the Department's enforcement systems. 
!i'hese failings ~ppe;lr to stem in part from over rzli;ne< on 
a questionable statistic21 survey Lna 3n under appreciation 
of t'ne personal rtzsponsibiliizy of sophisLicated tax 
practitioners to conduct themselves in an ethical iilsnner 
with an awareness of till appropLi<:te restriction;. 

The draFt report does make some valid observations 
which would suggest c!r~~~ for c;lnngt:. SOiRE Of thcSo iiaVl.2 
already been under consideration within the Department, an6 
the others will now be consiocred. 

Conclusion: Treasury (and Justice) do not know how many 
employees face potential conflicts of interest, or if Such 
conflicts are being resolved in compliance with the 
post-employment restrictions. Depenaing on the numbor of 
conflicts that involve former einployees these agencies rnzy 
neeti to institute "periodic cvsiuations of compliance WILL 
the restrictions" or "formal sysir.cms to detect violations 0: 
i;he restrictions". (P. 31) 
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Response : The present system reasonably discloses the 
existence of potential post-employment conflicts of interest 

-2- 

in the most practical and cost effective way. All Internal 
Revenue employees are required to report any behavior on the 
part of tax practitioners that may be unethical, including 
post-employment conflicts. IRM 0735.1, IRS Handbook of 
Empolyee Responsibilities and Conduct, 2 217.4; Treasury 
Circular No. 230 (31 C.F.R. Part 10) B 10.53. Personnel in 
the IRS Examination Division are specifically instructed as 
follows: 

If any person appears to represent a 
taxpayer under circumstances indicating a 
possible violation of the prohibition set 
forth in IRM 4055.23:(l) [Summary of 
post- mployment restrictions in Circular No. 
270, 8 lo-261 above, Service employees should 
advise the individual concerning the 
existence and content of Circular No. 230. 
If a practitioner believes that he/she does 
not come within the purview of any section of 
the Circular restricting or prohibiting 
his/her appearance in the matter, he/she may 
be recognized and allowed to appear as a 
representative at his/her own risk with the 
understanding that the matter Hill be fully 
reported to the Director of Practice for 
consideration of and possible disciplinary 
action. To do otherwise would constitute a 
summary suspension of his/her right to 
practice without an opportunity for a hearing 
and a violation of the rules applicable to 
disciplinary proceedings. The Office of the 
Director of Practice may be contacted by 
telephone (202-376-0767) for an informal 
opinion on the matter prior to the holding of: 
a meeting or confernce. IHM 4055.23(2). 

Referrals are being made, as required, by IRS offices when 
former employees have sought to represent taxpayers in 
matters with which they were involved as government 
employees. That is because the former employee's 
involvement is either known to former colleagues in the 
office where the case is pending, OK the former employee's 
involvement is shown by material in the case file. Thus, a 
monitoring system for post-employment conflicts, already 
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exists, without the necessity of conducting a pokantially 
expensive and time consuming check every time a former 
government employee appears in a case. Additionally, former 
employees have, to a great extent been voluntarily bringing 
questions concerning potential post-employment conflicts to 
the attention of appropriate Treasury Department officials.) 

It must be noted that very short y after the enactment 
of the Agency Practice Act, 5 U.S.C. t 500, Pub. L. 89-332, 
79 Stat. 1281 (November 8, 1965), the Internal Revenue 
Service abolished form 901 that was used to monitor former 
Government employees' appearances before the IRS. That 
action was taken because it was the view of the Chief 
Counsel that the Act forbade pre-appearance monitoring of 
attorneys and CPAs, and that it would be discriminatory to 
continue the system solely with respect to enrolled agents. 
This contemporaneous interpretation of the Act by the agency 
mOSt concerned with its application is reflected in a 
December 9, 1965 memorandum from Mitchell Rogovin, Chief 
Counsel of the IRS, to the General Counsel of the Treasury 
Department. Thus, considerable question exists whether a 
Government agency may even ascertain from a representative, 
as a prerequisite to appearance before the agency, whether 
the representative is a former Government employee. If the 
correct view is that the agency may not ask, then a massive 
effort would be required to check each representative 
against a master listing of former Government employees (not 
just Treasury employees, but employees of other agencies 
such as the Justice Department). This would be a 
particularly onerous administrative burden, especially since 
it has not been established that a problem exists. It also 
seems likely that those agencies that have nevertheless 
instituted formal post-employment montitoring systems (e.g., 
the FTC), do not deal with the volume of administrative 
proceedings, such as tax audits, that the Service must 
handle. 

I The requirement of running a check every time a former 
IRS or Chief Counsel employee appears on behalf of a 
taxpayer would not only seriously delay matters, but may 
make the former agency employees less desirable 
respresentatives for clients than those attorneys and 
agents who were never employed by the government, and who 
would not need prior approval every time they appeared. . 
(continued on next page) 
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The power of attorney forms filer; by attorneys and 
other representatives in connection with appearances before 
the IRS (Forms 2848 and 2848-D) have long included explicit 
notice that representatives are subject to the regulations 
in Circular No. 230. These forms are currently being 
revised to also include specific notice that former 
employees of the Federal Government are subject to he 

!i 
ost-employment restrictions contained in 18U.S.C. i 207 and 

10.26 of Treasury Department Circular No. 233. Former 
employees will also be advised, in the revised instructions 
to these forms, that criminal penalties are provided for 

1 
iolatjons of the post-employment restrictions contained in 

207. 

All employees in the Department are furnished upon 
entrance on duty with a copy of the Treasury r4inimum 
Standards of Conduct, 31 C.F.R. O-735-1, et seq., which 
includes in section O-735-21 a summary ofthe 
post-employment restrictions. Department employees arc 
required to know these provisions. 

In addition, all attorneys leaving the employ of the 
Chief Counsel are currently furnished with Chief Counsel 
Order No. 1242.28 (June 2, 1975), "Conflicts of Interest - 
Post-Employment Prohibitions", informing these departing 

(continuation of 5 

By thus diminishing the ability of former employees to 
find suitable positions in the field of tax practice, the 
IRS and Chief Counsel could very well bc hampered in 
recruiting the highly competent work force that is now 
attracted to Federal employment. We note that Congress, 
in drafting the conflcit of interest laws, recognized 
that mobility on the part of Government employees was 
entirely proper and should,. in fact, not be discouraged. 
See S. Rep. No. 2213, 87th Cong., 2d Sess. 5, and H. Rep. 
No. 748, 07th Cong. 1st Sess. 3, accompanying the 1962 
comprehensive amendments to the conflict of interest 
laws, Pub. L. 87-849 (October 23, 1962). 

2 We understand th&t the Service is aiso considering 
permitting its compliance functions to have access to the 
centralized files of FOKKS 2848 ano 2648-D, in orcier to 
determine which former employees are practicing before 
the Service. 
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these departing personnel 
P 

f the statutory restraints and 
prohibitions of 18 U.S.C. 207 and the provisions of 
Treasury Circular No. 230 that restrict practice before the 
Service. Furnishing this information on departure has been 
a long-standing practice of the Office of Chief Counsel, 
dating from at least the promulgation of the present Order.3 
Chief Counsel order No. 1242.2B, Appendix 2 (distributed 
with the Order) also contains Chief Counsel's Announcement 
1969-1, stating the Chief Counsel's nonacquiescence in 
McPherson-Sanford Trust v. Commissioner, 52 T.C. 580 (1969), 
In which the United States Tax Court rejected the 
Government's motion to disqualify a former Regional Counsel 
attorney for a post-employment conflict under the ABA Canons 
of Ethics (now syperseded by the Code of Professional 
Responsibility). Chief Counsel employees must also sign 

3 Chief Counsel Order No. 124.28 superseded order No. 
1242.2A (August 2, 1973), which contained similar 
information, and which, in turn, superseded Order No. 
1242.2 (May 14, 1973) on the same subject. Chief Counsel 
Order No. 1242.2 itself reflected the cancellation of 
Chief Counsel Memorandum 1962-l and Conflicts of 
Interest-Post-Employment Prohibitions Document No. 5625 
(10-65). 

4 It is generally accepted in the legal profession that all 
practicing attorneys are charged with knowledge of the 
ABA Code of Professional Responsibility (CPR), which 
includes the post-employment restrictions in Canon 9 
(appearance of impropriety and DR $-101(B) thereto, as 
well as Canon 4 (protection of confidences and secrets) 
and DR 4-101(B) thereto, and Canon 5 (prohibition on 
switching sides) and DR 5-105(A) and (B) thereto. The 
standards in the CPR are generally applicable to 
attorneys in the Office of the Chief Counsel, Chief 
Counsel Order No. 1242.2D, although some question has 
been raised as to whether a Government agency may follow 
the Code of a private organization. These restrictions 
have on occasion required the Office of the Chief Counsel 
to seek the disqualification of a former Government 
attorney's law firm or co-counsel under CPR, DR 5-105(D): 

(D) If a lawyer is required to decline 
employment under a disciplinary 
rule, no partner, or associate, or 
any other lawyer dffiliated with 
him or his firm, may accept or 
continue such employment. 
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a Separating Employee Clearance Form (M-6334) stating that 
they have read, and agree to uphold, t e post-einployment 
requirements set forth in IRM 0535.1, ii 222.1 and in the 
Treasury Minimum Standards of Conduct. (The employee's 
Supervisor must certify that the e~ployce has read the 
requirements in his/her presence). [See GAO note (1) at end of letter+] 

The General Legal Services Division of the Office of 
the Chief Counsel [which has the delegated authority to act 
on behalf of the Treasury Department's Ethics Counselor 
pursuant to the Department's Standards of Conduct] has also 
discussed post-employment restrictions with former 
Commissioners and Chief Counsels on their departure, and at 
meetings with IRS Regional Commissioners and other 
high-level Service officials (e.g., District Directors), and 
with IRS Regional Counsels and other high-level personnel of 
the office of the Chief Counsel. (Appropriate written 
summaries have also been furnished at such meetings.) 
Similarly, the Office of the General Counsel has performed 
the same function for other Senior Employees in the 
Department. Senior Government employees are thus full 
apprised of the one-year "no-contact" rule, 18 U.S.C. 5 
207(c), added by the Ethics in Government Act of 1978, as 
amended, and the added res rictions on assisting in 
representation, 18 U.S.C. b 207jbi (ii), that are applicable 
to them by virtue of their high-level Government positions. 
The hdndful of employees who are Senior Government employees 
are thus being directly, personally and fully apprised of 
the particular post-employment rules applicable to them. 
(We believe that due to the small number of employees 
affected by these rules, they are best informed of their 
post-employment restrictions in this "informal" fashion.) 
Horeover, information cancer ing the Ethics in Government 
Act amendments to 18 U.S.C. B 207 have been widely 
disseminated to all Chief Counsel employees. See, e.g., 
Chief Counsel Notice NO. N-1242.10 (July 16, 1979). In this 
regard, the Treasury Department is in the process of 
preparing a handbook containing relevant material on the 
post-employment restrictions (e.g., the OPM post-employment 
regulations) for distribution to all employees. 

5 The bulk of former Government attorneys in tax practice 
are, of course, from the Office of the Chief Counsel. 
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The Internal Revenue Manual also provides for Service 
employees to be apprised of the post-employment 
restrictions. IRM 0300.166, 0715.17, et se% Prior 
to leaving the Service, the departing employee's supervisor 
muat certify that the employee has read, in the supervisor's 
presence, the provisions of IRS Bandbook of Employee 
Responsibilities and Conduct, IRM 0735.1, S 
the Treasury Mi imum Standards of Conduct a2;";:;';; (yf 
(d) (31 C.F.R. i 0.735-21(c), (d)) (sum&is& the 
post-employment restrictions). The departing employee must 
sign a statement that he/she has read the post-employment 
requirements and agrees to uphold them (a copy of Form 5389, 
Separating Employee Clearance, containing the supervisor’s 
and employee's certification is enclosed hereto.) The IRS 
a1so emphasizes to employees the fact that when they leave 
the Service they will be subject to the post-employment 
restrictions by furnishing all personnel with Document 6663, 
IIU¶ Exh. No. 0300-13 (co y enclosed), summarizing the 
provisions of 18 U.S.C, % 207. The restrictions in the 
statute a e also summarized in Treasury Minimum Standards of 
Conduct, 5 0.735-21(c), Id), which, as noted above, 
separating employees must reread during the separation 
clearance process. 

In addition, a11 employees in the Service must read and 
be continuously acquainted with the provisions of the IRS 
Handbook.of Employee Responsibilities and Conduct, IRM 
0735.1 and the Treasury Minimum Standards of Conduct, 
(containing summaries of the post-employment restrictions), 
which each employee is furnished with upon entrance on duty. 
These documents are made applicable to the Office of the 
Chief Counsel attorneys and other personnel by Chief Counsel 
order No. 1242.40 (March 11, 1977). Ln fact, the Office of 
the Chief Counsel make reference to the post-employment 
restrictions in its recruitment brochures, A11 employees of 
the Chief Counsel's Office and the Service were additionally 
furnished with copies of the IRS Handbook of Employee 
Responsibilities and Conduct and Treasury Ninlmum Standards 
of Conduct on the following dates: 

MT 0735.1-11 
MT 0735.1-10 
MT 0735.1-g 
MT 0735.1-8 
MT 0735.1-7 
MT 0735.1-6 

12-lo-au 
4-27-19 
l-1649 
12-16-78 
l-ltl-7d 
d-31-77 

[See GAO note (2) at end of letter.] 
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The Treasury Minimum Standards of Conduct gives interpretive 
authority to the Department"s Ethics Counselor and 
Deputy Ethics Counselors; Employees may consult them on 
questions concerning the post-employment restrictions. 
Additionally, OPM has issued a comprehensive set of 
post-employment regulations at 5 C.F.R. Part 737, which 
contain reasonably definitive interpretations of the 
restrictions. 

The foregoing measures are meant to ensure that all 
employees are acquainted with the post-employment 
restrictions and voluntarily comply with these restrictions 
when they leave the Service or the Office of the Chief 
Counsel. It is our understanding that the effectiveness of 
these measure will be subject to the scrutiny of the Office 
of Government Ethics in its designated rDle as auditor of 
agency ethics programs pursuant to Title IV of the Ethics in 
Government Act. 

Conclusion: The Treasury Department does not discipline 
violators of the post-employment regulations. Cases 
investigated by the IRS Internal Security Division were not 
referred to the Director of Practice. Treasury's failure to 
effectively enforce the restrictions stems from a lack of 
coordination among the Office of the Chief Counsel, which 
responds to former employees' post-employment questions, IRS 
Internal Security and the Inspector General, which 
investigate suspected violations of the restrictions, and 
the Director of Practice, who is responsible for 
administrative enforcement of the restrictions. (pp. 31-32) 

Recommendation: The Secretary of the Treasury and the 
Commissioner of Internal Revenue should direct the Inspector 
General, Chief Counsel and the Internal Security Division to 
establish procedures for coordinating their post-employment 
responsibilities with the Director of Practice and for 
informing the Director of the conflict of interest 
situations and potentiai vioiatiullu of the post-employment 
restrictions that come to their attention. The Director of 
Practice should be given greater responsibility for assuring 
that the post-employment restrictions are not violated in 
identified conflict of interest situations. (PO 33) 
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Response : The present organizational arrangement in the 
Treasury Department for handling post-employment conflict of 
interest situations reflects a logical and necessary split 
in authority among the Chief Counsel of the IRS, who is the 
Deputy Ethics Official for the IRS, the Inspector General 
and the IRS Internal Security Division, who have 
investigative responsibilities, and the Director of practice 
who is responsible for the institution of administrative 
enforcement proceedings under the post-employment 
regulations, Nevertheless, post-employment violations are 
being reported to the Director of Practice, as disclosed by 
that Office’s records. 

-9- 

A check of the Office of the Chief Counsel’s General 
Legal Service Division case files shows that since 1977 it 
has handled at least 59 requests for advice concerning 
post-employment conflicts. Por the most part such requests 
have been made directly by former Service or Chief Counsel 
employees and/or their associates and firms, although in 
several instances potential conflicts have been recognized 
by former colleagues in the IRS offices before which the 
subject matter of the potential conflicts were pending. The 
General Legal Services Divison cases files indicate that the 
majority of referrals of potential post-employment conflicts 
occurred before the former employee had actually commenced 
repKesenting the taxpayer in potentially prohibited 
circumstances. Horeover , copies of General Legal Services 
Division’s legal opinions and letters of advice on 
post-employment conflicts are regularly furnished to the 
Director of Practice who may take whatever action, in his 
discretion, is deemed ap 
violations of 18 U.S.C. Ii 

ropr iate. Possible criminal 
207 are also referred, as 

required, to the IRS Inspection Divis’ion or the TKeaSUKy 
Department’s Inspector Gneral for investigation, and, if 
warranted, referral to the Department of Justice for 
prosecut ion. [See GAO note (3) at end of letter.1 

When former employees and their firms have been advised 
that representation of a particular taxpayer would 
constitute a conflict of interest, it appears that in the 
overwhelming majority of cases the disqualified 
practitioners have not acted in disregard of this advice. 
In those cases where statutory or regulatory restrictions 
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have already been violated, prosecution or administrative 
discipline may not necessarily be warranted, such as where 
the violations have been inadvertent and not actually 
harmful to the agency's and the public's interests. 
Indiscriminate punishment of all violations may not 
necessarily be consistent with the objects of the Ethics in 
Government Act, under which agencies that have responsiblity 
for administrative enforcement of the law are directed to 
avoid enforcement actio s 
the Act. See 5 C.P.R. !!I 

that do not advance the objects of 
737.1(c) (6). Thus, the absence of 

numerious prosecutions or administrative disciplinary cases 
brought against former Service or Chief Counsel employees 
does not signify a lack of appropriate efforts toeachieve 
compliance with the post-employment restrictions. 

The Office of Government Ethics' regulations, 5 C.F.R. 
738, were issued January 9, 1981 (46 F.R. 2582). In 
response thereto, the Treasury Department has been 
developing a reorganized ethics program that should achieve 
greater coordination among the different functions tht have 
ethics responsibilities under the Designated Agency Ethics 
Official. The Director of Practice already has 
responsibility for initiating administra ive enforcement 
proceedings for violations of 16 U.S.C. h 203(a), (bl, and 

for violations of Treasury Circular No. 23U. 31 
dC;:IF 5 10.54, 15.737-11. i Increased coordination in the 
Department’s ethics program should ensure that all 
appropriate information concerning violations of 
post-employment restrictions will be reported to the 
Director of Practice. 

III 

Conclusion: The Treasury and Justice Departments should 
develop consistent guidelines concerning when 
disqualification of a former employee's associates is 

6 The Commissioner of Internal Revenue takes exception to 
the assertion in the report that 13 internal security 
cases should have been referred to the Director of 
Practice. The Commissioner's comment is based upon a 
review with your staff of the actual cases referred to in 
the report. The Commissioner takes the position that 
only two of the 13 were even arguably appropriate for 
referral, and those two did not present strong cases for 
discipline. cscc GAQ note (4) at end of letq-er -1 
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required, and a consistent approach to isolation procedures 
that the Departments require before waiving disqualification 
oE the former employee's associates, (p. 32) 

Recommendation: The Treasury and Justice Departments should 
develop uniform regulations setting forth minimum acceptable 
isolation procedures in those situations in which isolation 
would be insufficient to remove disqualification of a former 
employee's associates. The Director of Practice should be 
directed to review isolation statements filed by a former 
employee's associates and to disapprove those that do not 
adhere to the minimum acceptable procedures set forth in the 
regulations. 

Response: Revisions to Treasury Circular No. 230 are 
curently being considered along the lines recommended in the 
GAO draft, and were, in fact, under consideration prior to 
the issuance of this draft. The revised regulations would 
require isolational procedures to conform to those standards 
that are now generally being required by courts, before the 
courts will accept a Government agency's waiver of the 
disqualification of a former employee's associates. These 
requirements we believe will, of necessity, be substantially 
similar to the procedures that are required of former 
employees by the Justice Department, which practices before 
the courts and must, therefore, adhere to those standards 
that the courts generally apply. 

Problems of isolation procedures are [not] unique to tax 
practice. As such, a coordinated approach should be 
developed by the Office of Government Ethics for all 
agencies. 

Sincerely yours, 

Acting General Counsel 

William J. Anderson, Director 
General Government Division 
United States General Accounting Office 
Washington, D.C. 20548 

Enclosures GAO notes: (1) The draft report was revised to state that Chief 
Counsel employees also are subject to the certifi- 
cation requirement. 

(2) The draft report was revised to state that IRS 
annually redistributes its conduct regulations. 

(3) The draft report was revised to include additional 
informaticjn on the requests for posternpl.oyment advice. 

(4) The repel-t states that 6, not 13, internal security 

cases shc,t~ld have been referred to the Director of 
Practiccb. 
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SEPARATING EMPLOYEE CLEARANCE 

Part I - General lnformrtmn 

Empbycc Name 

Dinmn Branch 

Action: 

~Separrtion 0 Reassigned 
a Transfer 
nChange in Appointing Office 

Dutgnrrtd Agent 

Part II - Return of Accountable Government Property 

Arcounled Axwnlrd Accounted 
kern For km FOI llml For 

I. Ptmully Charged 8. Handbook, Manuals 16. Other Credentials 

R%fiY Correspondence, etc. & Passes 
2. Badge No. 9. Cash Receipts Books 17. Civil Defense 
3. Pocket Commissiin 10. Training Material I.D. No. 

NO. 1 I, Negotiable Items (bonds, currencv) 18. Transportatmn 
4. I.D. Card No. 12. Office Records requests 
5. Keys I3 Camera Equipment 19. Ehnoculars 
6. Motor Vehicle (lpcrator 14. Tools, Supplies, non-expendable 20. Travel Advances 

I.D. Card No. property L4 equipment 21. Other 
7. Firearms & Ammunition IS. Credit Cards 

Part III - Ccrtlficatlon 

sectbn A - supervtmr .- 
0 Au property and other items charged to the subject employee of whch I have record or knowledge have been returned 
a The following items have nol been accounted for: 
a The employee has read in my presence. the requrements pertammg ~1 confhct of Interest as cernfied in Part G below 

- 
Sigruturc (Sl..Wrvuor) Date 

--- 

Number of hours of Advanced Leave Sxk- 

Siparun (nmeknpw 

- 
Bestinn B - Timaksepei 

- 

.-~ ~~_. -_ 
Annual -~. 

Date 

Beetion C - Frdtitiu M-merit m Mministntimt 

[3Roperty Settlement made, or no liabihty 
aProperty Sefrlement not made. Case referred to Chief, Fiscal Section for proper actIan 

q Employee clear on all fiscal matters and check can be released 
aEmployee has outsIanding obhgatmn as iollows. 

_____ ~~-_-. 
Signmturc Date 

Sectim E - Tnining 

aEmployee has returned all trammg material for which hr was accounrablc 
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SdhMP- RmurlBRlch 

(&wived moving expensea under P.L. 89-516 and remained in Covcmmcnt scrvwc for 12 months or following the effective 
date of transfer or appointment. 

q Reocivcd moving expenses and resigned or vacated position without authority in less than 12 months from date of transfer or 
appoinlment. 

DDid not receive moving expenses. 
~Employee was issued a Security Clearance (Frotectiw Programs Office. must be norifid of this separation via IRS Form 4323) 
aEmploycc was not issued a Security Clearance 
aS.F. 2815 has been completed (Employee Service Slatement) 
q S.F. 2019 has been compkted (Request for hsposition of Salary Checks and/or Savings Bonds). 

Sip&XC 1 Date 

I I certify that: 
a. I have returned all government propcIty and identAcstion media for wkch I was accountable or which I had in my possession; 
b. I have no indebtedness to the lntcrnal Revenue Scrncc for travel advances, tmprest fund allowance. advanced leave, overpay- 

ment of salary or other. 
c. I have no unsatisfied period of obligated service for travel or transpartatton IO my first post of duty, to a new post of duty or 

for training. 

2. I agree not to reveal to any person any classtficd information, informatwn of a confidential nature, information for hmited 
official use, tax information, sensitive tax mformation, or any other information that is for officzd use only. of which I have 
knowledge unless officially authorized to do so by appropnate officials of the Lntcrnal Revenue Service. 

3. I have a the requirements pertaining to conflict of interest contained in Sec. 222. I tn the Handbook of Employee Responsibi- 
litics and Conduct (IRM 0735.1). and 0.735-21 m the Department of the Treasury, minimum standards of conduct booklet I 
understand thcsc requirements and agree to uphold them. 

-~ 
stgnaturt ,Employcr, DOIt 

ltcrmrkr: 

bml 5389 12751 
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Internal Ravanw Sawh 

memorandum 
date. CEC 2 0 1979 . 

to: All Employees 

from: Director, Personnel Division 

wbject: Post Employment Conflicts of Interest 

Under the provisions of 18 USC 207, Ethics in Govermnent Act, 
employees must observe various restrictions in their post-employment 
activity. 

In an effort to make employees aware immediately of their 
obligation to adhere to the provisions, the Post-Bnployment Conflict 
of Interest guidelines are printed on the reverse side of this memoran- 
dum. Future selectees should receive a copy of the guidelines prior 
to or along with final offers of employment. 

,These guidelines, which supersede IRE", 0300.166 (Manual Trans- 
mittal 0300-50), have been incorporated in forthccming &KU&~ Trans- 
mittal 0300-77, presently being printed. The guidelines will also 
be printed as a separate document (Dot. No. 6603), and will be evall- 
able to Personnel Offices through regular distribution channels. 
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POST-EMPLOYMENT CONFLICTS 
OF INTEREST 

Purpose. To provide current and prospective 
employees with a summary of the conflict of in- 
terest provisions of 18 U.S.C. Section 207 (Ethics 
in Government Act) as amended by P.L. No. 96-26, 
93 Stat 96 (1979). IEmployees who left Govern- 
ment service prior to July 1, 1979, are subject to 
those provisions in effect prior to the Ethics in 
Government Act as amended.] 

Background. Conflict of interest provisions at- 
tempt to prevent employees from dividing their 
loyalty between their employers and other parties, 
from disclosing confidences and secrets of their 
employers, from switching sides in a controversy, 
and from otherwise acting in an Improper manner 
or in what appears to be an improper manner. The 
provisions of 18 U.S.C. Sectron 207 are “post 
employment” restrictions which prevent former 
employees from making unfadr use of their prior 
positions and affiliations. 

Depending on the extent to which a fornier 
Government employee dealt with a matter while in 
Government employ, he/she may be barred for 
one year, two years, or for life, from representing 
any party other than the Government with respect 
to that matter. There are four basic types of 
restrictions on post-employment activity. 

1. Lifetime Ban for Personal and Substantial 
Participation. No former Government employee 
may represent any party before, or attempt to in- 
fluence, the United States, in connection with any 
particular matter involving a speciiic party in which 
the employee participated personally and 
substantially as a Government employee. 

2. Two Year Ban for Matters Under Official 
Responsibility. For a period of two years after 
leaving Government employment, no former 
employee may represent any party before, or at- 
tempt to influence, the United States, in connec- 
tion with any particular matter involving a specific 
party, if the matter was actually pending under the 
employee’s official responsibilrty within one year 
prior to the termination of such responsibilty. 

3. Two Year Ban Against Senior Employee’s 
Assisting in Representation by Being Personally 

Present Before the United States. For a period of 
two years after leaving Government employment, 
no former Senior Employee, as designated pur- 
suant to 18 U.S.C. Section 207(d). may, by per- 
sonal presence at an appearance before a depart- 
ment, agency, court, or commission of the United 
States, aid, counsel, or assist in the representa- 
t~on of any party in connection with any particular 
matter involving a specific party if he/she par- 
ticipated personally and substantially in the matter 
while a Government employee. 

A ‘Senior Employee” is an Individual who is 
employed at a rate of pay fixed at the Executive 
Level or who IS employed in a posItIon which in- 
volves significant policymaking or supervisory 
res;li’lislbility, as designated by the Director of 
the Office of Government Ethics (OGE). However, 
on!y postlions for which the basic rate of pay is 
equal to 01 greater than the basic rate of pay for 
GS-17 or positions which are established within 
the Senior Executive Service may be designated. 

4. One Year Ban on Senior Employee’s Trans- 
actions With Former Agency. For a period of one 
year afler leaving Government employment, no 
former Senior Employee, as designated pursuant 
to 18 U.S.C. Section 207(d), may iepresent dny 
party before, or attempt to influence, his/her 
former agency or any of its employees, in connec- 
tion with any particular matter, whether of not in- 
volving a specific party, which is pending before 
the agency. For purposes of this “no-contact” 
provision. the Director, OGE has the authority to 
designate units within a department or agency as 
“separate agencies” Thus, it is possible that an 
employee would only be prohibited from contac- 
ting !he division, branch, or other entity where 
he/she v#orked, and not the entire agency, if such 
entrty IS designated a “separate agency” by the 
Director, OGE. 

Sanctions for Violating Post-Employment 
Restrictions. An employee who violates any of 
these provisions may be fined up to $10,000 or im- 
prisoned for two years, or both. An employee may 
also be barred from practice before or contact with 
hi< 1 ht:r former agency for up to five years. 

E 

Document 6603 (l-80) 
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United States of America 
Office of 

Government Ethics 
Office of Personnel Management 
Washington, O.C. 20415 

Mr. Clifford I. Gould 
Director, Federal Personnel and 

Compensation Division 
United States General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Gould: 

Your letter of March 26, 1981, asked the Director of the Office of Personnel 
Management, Donald J. Devine, to review and comment on the draft text of a proposed 
GAO report, “Federal Tax System Post-Employment Conflicts of Interest: A Potential 
Problem That Can Be Prevented.” I am pleased to submit my response to you on behalf 
of Director Devine, the Office of Personnel Management and the Office of Government 
Ethics. 

In general, I concur in the proposed report’s recommendations that it would be 
useful to counsel with and provide more specific information to terminating employees. 
I also agree with the emphasis in title of the proposed report, which emphasizes that this 
is an inquiry into “a potential problem. ” But the study does not even attempt to come to 
grips with the critical question of whether this is a serious potential problem. The study 
falls short of defining the extent to which actual violations are occuring; if we knew this, 
the proposed report would have added greatly to the body of knowledge in the field and 
hence to the value of the study. It is neither unanticipated nor necessarily undesirable 
that people who serve in Justice and Treasury leave the government service for 
employment in the private sector in the area of their expertise, the tax system. In fact, 
it is arguable that the recruitment programs of these agencies are enhanced by this 
tendency and that positive benefits accrue in the administration of the tax laws if 
knowledgeable former Government officials are involved in private sector counseling. It 
does not dispose of the issue merely to indicate that such departures hold the possibility 
for post-employment violations. 

Looking at the degree to which actual violations have occurred would also have 
required a more vigorous analysis of specific behavior versus specific statutory 
provisions than appears to have taken place in the study. For example, all of the people 
surveyed left government service prior to the effective date of the post employment 
provisions of the Ethics in Government Act. Thus, they were subject to the previously 
existing 18 U.S.C. 5207, not the amended form of this statute that appears as Title V of 
the Ethics in Government&, with its longer section 207(b)(i) ban and its section 207(c) 
one-year “cooling-off” period for Senior employees added as a response to so-called 
“revolving door” concerns. Some indication of whether the passage of the Act made any 
difference would have been a helpful addition to the study. In this regard, one only needs 
recall the air of turbulence surrounding the revision of 18 U.S.C. 5 207, the plethora of 
press treatment, and then the later amendments to the revisions, to understand how 
these departing employees may have felt they lacked sufficient information about 
potential conflicts of interest. 

61 



APPENDIX I I I APPENDIX I I I 

Finally, when reviewing what agencies have or have not done to develop and 
implement programs responsive to the legal and regulatory framework we must keep in 
mind the balancing that occurs when limited resources are being allocated among 
specific and competing programmatic activities. Had the study concentrated more on 
the degree to which actual violations have taken place, it would have provided the 
agencies with a greater rationale for targeting additional resources. It seems reasonable 
to assume that time and difficulty factors precluded the GAO team from taking this 
further step. If that is the case for a limited study, one can easily see the difficulty that 
would be entailed in establishing permanent monitoring systems. In this regard, it is 
instructive to note that when Congress appears to have desired a monitoring system, 
e.g., the Department of Energy, it specifically has so stated in the law. 

We appreciate the vote of confidence the proposed report gives to our Title IV 
regulations, which were issued on January 9, 1981. The proposed report, at page 8rt 
supports “the need for prompt and effective implementation of these regulations....” 
(5 C.F.R. Part 738.) I would also note that our regulations of February 1, 1980 (5 C.F.R. 
Part 737) have a section on administrative enforcement proceedings (S 737.27) under 
which both Justice and Treasury have issued implementing regulations (28 C.F.R. Part 
45 and 31, C.F.R. Part 15 respectively). 

Thank you for the opportunity to review your study and to provide these comments. 
I would have been pleased to have consulted with the study team during the course of the 
study had they chosen to do so. Had that taken place, I would have tried to steer them 
into some type of measurement of the seriousness of the problem along the lines 
indicated above. 

62 



APPENDIX IV APPENDIX IV 

18 U.S.C. 207 

8 207. Dlsqualificntlon of former officers and employees; dbqutifl- 
cation of partners of current officers and employees 

(a) Whoever, having heen an officer or employee of the executive 
branch of the Unlted States Government, of any Independent agency of 
the United States, or of the Dlstrlct of Columbla. including a special 
Government employee, after hla employment has ceased, knowlngly acts 
M agent or attorney for, or otherwise represents, any other person (except 
the Unlted States), in any formal or informal appearance before, or, with 
the intent to influence, makes any oral or written communication On 
behalf of any other person (except the United States) to- 

(1) any department, agency, court, court-martial, or any civil, 
military, or naval commission of the United States or the Dtstrlct of 
Columbia, or any officer or employee thereof, and 

(2) in connection with any judictal or other proceedtng, applica- 
tion, request for a ruling or other determination, contract, claim, 
controversy, investigation, charge, accusation, arrest, or other par- 
tlcular matter involving a specific party or parties In which the 
United States or the District of Columbia is a party or has a direct 
md substantial interest. and 

(2) in whtch he participated personally and subatantlally as an 
officer or employee through decision, approval, dleapprovat. recom- 
mendation, the rendering of advice, Investigation or otherwlae, while 
60 employed; or 

(b) Whoever, (I) having been so employed, wlthfn two years after 
blr employment has ceased, knowingly act8 as agent or attorney for. or 
Otherwine represents, any other person (except the United States), in any 
formal or informal appearance before. or, with the intent to influence. 
makes any oral or written communication on behalf of any other person 
(except the United States) to, or (II) having been so employed and as 
specified in subsection (d) of this section, within two years after his 
employment has ceased, knowingly represents or aids. counsels, advisea, 
amxulta, or assists in representIng any other person (except the United 
States) by personal presence at any formal or informal appearance be- 
fore-- 

(1) any department, agency, court, court-martial. or any civil, 
mllttary or naval commlssion of the United States or the Dletrict of 
Columbla, or any officer or employee thereof, and 

(2) in connection wlth any judicial or other proceeding, applica- 
tlan, request for a ruling or other determination. contract. claim. 
controversy, Investigation. charge, accusation, arrest or other par- 
tlcular matter involving a spedflc party or parties in which the 
Unlted States or the District of Columbla 1s a party or has a direct 
and substantial Interest, and 

(3) as t0 (i), which was actually pending under his official re- 
rponsfbility as an officer or employee wlthln a perlod of one year prior 
to the termination ol such responslbllity, or, as to (II), in which he 
parttcfpated Personally and eubstantlally as an offleer or employee; 
or 

(e) Whoever, other than a special Government employee who serves 
for le8s than sixty days in P given calendar year, having been IO employed 
as speclfled lo subs&Ion (d) of this section, within one year after such 
employment has ceased. knowlngly acts as agent or attorney for, or other- 
wfse represents, anyone other than the United States in any formal or 
Informal appearance before, or, wlth the intent to influence, makes any 
oral or wrltten communication on behalf of anyone other than the Unlted 
States, to- 

(1) the department or agency in which he served as an officer 
or employee, or any officer or employee thereof, and 

(2) in connection with any judicial, rulemaking, or other pro- 
ceeding, application, request for a ruling or other determination, 
contract, claim. controversy, investigation, charge, accusation, ar- 
rest. or other particular matter, and 

(3 1 which is pending before such department or agency or in 
which such department or agency has a direct and substantial in- 
terest- 
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18 U.S.C. 207 

shall be fined not more than $10,000 or imprisoned for not more than 
two years, or both. 

(d) (1) Subsection (c) of this section shall apply to B person em- 
Ployed- 

(A) at a rate of pay specified in or fixed according to subchapter 
II of chapter 53 of title 5, Unlted States Code, or a comparable or 
greater rate of pay under other authority; 

(B) on active duty aa a commissioned officer of a uniformed 
1  _  

service assigned to pay grade of O-9 or above 8s described in section 
201 of title 37. United States Code: or 

(C) in a position which involves significant decision-making or 
supervisory responsibility. as designated under this subparagraph 
by the Director of the Of&e of Government Ethics, in consultation 
wlth the department or agency concerned. Only positions which are 
not covered by subparagraphs (A) and (B) above, and for which 
the basic rate of pay is equal to or greater than the basic rate of 
Pay for GS-17 of the General Schedule prescribed bY SeCtiOn 6332 
of title 5, United States Code, or posittons which are established with- 
in the Senior Executive Service pursuant to the civil Service Reform 
Act of 1978, or posltlons of active duty commissioned officers of the 
uniformed services assigned to pay O-7 or O-8. as described in sec- 
tion 201 of title 37, Uoited States Code, may be designated. As to 
persons in positions designated under this subparagraph, the Director 
may limjt the restrictions of subsection (c) to permit a former Officer 
or employee, who served in a separate agency or bureau within a 
department or agency, to make appearances before or communi- 
cations to persons in an unrelated agency or bureau, within the 
same department or agency, having separate and distinct subject 
matter jurisdiction, upon a determination by the Director that 
there exists no potentlai ror use of undue Influence or unfair ad- 
vantage based on past government service. On an annual basis. 
the Director of the Office of Government Ethics shall revlew the 
destgnatlons and determinations made under this subparagraph and, 
in consultation with the department or agency concerned, make such 
additions and deletions as are necessary. Departments and agencies 
shall cooperate to the fullest extent with the Director of the OffIce 
of Government Ethics in the exercise of his responsibilities under 
this paragraph. 

(2) The prohibition of subsectton (c) shall not apply Co appearancea, 
~ommunicatlona, or representation by a former officer or employee, who 
ld 

(A) an elected official of a State or local government. or 
(B) whose prlncfpal occupation or emPloyrnent la with (I) an 

agency or instrumentality Of a State or local government, (it) an 
nrcredited.- degree-grantlng instltutlon of higher education, as de- 
find to section 1201(a) of the Higher Education Act of 1965, or 

(ifi) a hoepital or medlcal research organlzatlon, exempted and de- 
Ihed under section 601 (c) (3) of the Internal Revenue code of 1954. 
and the appearance. communication. or representation is on behalf of 
such government, lnstltutlon. hospital. or organtzation. 

(e) For the PurPosea of eubsectlon (c). whenever the Dfrector of the 
Ofrice Of Government Ethics dotermlnes that a separate statutory agency 
or bureau within a department or agency exerclaee functions whleh are 
distinct and separate from the remaining functions of the department or 
agen’eY. the Dlrector shall by rule deslgnats such agency or bureau as a 
seinwate department or agency; except that such designation ahall not 
aPPfY to former heads of designated bureaus or agencies, or former offl- 
Cers and employees of the department or agency whose offictal responai- 
btfftfes fncluded superyfsfon of safd agency or bureau. 
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(I) The ProhIbitions of aubsectlons (a). (b). and (c) shall not apply 
with respect to the maklng of communlcatlons solely for the purpose of 
furnlshlng scientific or technologtcal Jnformatlon under procedures ac- 
ceptable to the department or agency concerned, or if the head of the de- 
Dartment or agency concerned with the particular matter, in consultation 
with the Director of the Office of Government Ethics, makes a certlflca- 
tJon. PublIshed In the Federal Register, that the former officer or em- 
ployee haa outstanding quallfleatlons In a scientific. technological, or 
other technlcal dlsclpllne. and 1s acting wJth respect to a particular mat- 
ter which requires such quallflcatlone, and that the national Interest would 
be served by the PartIclpatlon of the former offtcer or employee. 

(g) Whoever. being a partner of an officer or employee of the execu- 
tlve branch of the United States Government, of any Jndependent agency 
of the United States, or of the Dlstrlct of Columbia, lncludlng a special 
Government employee. acts as agent or attorney for anyone other than 
the United States before any department, agency, court, court-martial, or 
any cfvll, military, or naval commission of the Unfted States or the Dle- 
trlct of Columbia. or any officer or employee thereof, in connection wlth 
any judicial or other proceeding, application, request for a ruling or other 
determination, contract, claim. controversy, Investigation, charge, ac- 
cusatlon, arrest, or other particular matter in whJch the United States or 
the DJstrlct of ColumbJa is a party or has a direct and substantlal interest. 
and In whbh such officer or employee or special Government employee 
Participates or has participated personaily and substantially as an offleer 
or employee through declslon, approval, disapproval, recommendation, the 
rendering of advice, lnvestlgatlon, or otherwise, or which 1s the subject of 
his official responsiblllty, shall be flned not more than $5,000, or lm- 
prisoned for not more than one year, or both. 

(h) Nothidg in this sectlon shall prevent a former officer or employee 
from gfvlng testimony under oath, or from maklng statements required 
to be made under penalty of perjury; 

(1) The ProhibItJon contalned in subsection (c) shall not aPPlY to 
appearances or communications by a former officer or employee conceru- 
Jng matters of a personal and lndlvldual nature, such as personal InCOme 
taxes or penslon benefits: nor shall the prohibition of that subsectlon 
prevent a former officer or employee from making or providing a state- 
ment, which Is based on the former officer’s or employee’s own Special 
knowledge In the particular area that is the subject of the statement, 
provided that no compensation Is thereby received. other than that reg- 
ularly provided for by law or regulation for witnesses, 

(j) If the head of the department or agency ln which the former Offi- 
cer or employee served finds, aPter notice and opportunity for a hearing, 
that such former officer or employee vlolated subsectlon (a), (b), or (C) 
of this sectlon. such department or agency head may prohlblt that person 
from making, on behalf of any other person (except the United States), 
any Informal or formal appearance before, or. with the intent to Jnfluence. 
any oral or wrftten communication to, such department or agency ou a 
pendlng matter of business for a perlod not to exceed five Yeare, or may 
take other appropriate diacfpllnary actlon. Such dleclpllnary actlon shall 
be subject to review In an appropriate UnJted States dlstrlct court. No 
later than 61% months after the effective date of this Act, departments 
and agencies shall, In consultation wlth the Director of the OfUce of 
Government Ethics. establish procedures to carry out this subsection. 
As amended Pub.L. 95-521, TJtJe V. 5 501(a), Oct. 26. 1978. 92 Stat, 
1864 ; Pub.L. 96-28. $5 1, 2, June 22. 1979, 93 Stat. 76. 
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Treasury Department Requlations Governing 
Practice Before The Internal Revenue Service 

\ 

(8) LWnittonr For purposee of 
i 10.28. (1) “As&t” means to act m 
such a way as to advtae. fumlsh lnfor- 
MtiOn to or Otherwise ald another 
person. directly 02 IndIrectly. 

(2) “Oovemment emdovec” Is an of- 
ficer or employee of the &&cd States 
or any agency of the Vnlted States. In. 
eluding s “special government emPloy- 
ee” as defined in 18 U.S.C. 202(a), or of 
tt 5 District of Columbia, or of any 
State. or a member of Congress or of 
any State legislature. 

(3) “Member of a firm” Is a sole 
Practioner or an employee or associate 
thereof, or a partner. stockholder. as. 
sodate. affiltate or employee of a part- 
nershlp. Joint venture. corporatfon. 
Professional association or other affili- 
atlon of two or more practitioners who 
represent non-Government parties. 

(4) “Ractitloner” is an attorney, cer- 
tified public accountant, enrolled 
agent or any other person authorized 
to practice beforts the Internal Reve- 
nue Servlce. 

(5) “GffiCM responsibility” means 
the direct administratIve or operating 
authorfty. whether intermediate or 
final. and either exercisable alone or 
with others. and either Personally or 
through subordbuttes. to approve, dis- 
approve, or otherwise direct Govern 
ment actlon. with or without knowi- 
edge of the action. 

(6) “Participate” or “participation” 
means substantial LnvoIvement a0 a 
Government employee by making dcci- 
sions/or preparing or revlewing-docu- 
merits with or without the rJsht to PX. 
erctse a Judgment of approval or disap- 
proval. or participating in conferences 
or tnvestigatfons, or rendering advice 
of a substantial nature. 

(71 “Rule” Includes Tressury Regu- 
lations, whether issued or under Prep. 
aration for issuance = Notices of Pro- 
posed Rule MakIng or ss Treasury De- 
clal~ns. and revenue rultngs and reve- 
nue procedures published in the Xnter- 
nal Revenue bulletin. “Rule” shah not 
include a “transactJon” 89 defined in 
paragraph &J(9) of this se&Ion. 

(81 “Transaction” means any de.5 
sl0n. detentllnntion. ftnding. letter 
rulmg. technical advice, rontract or 
arwoml or disppurov~l thereof, relat- 
fne ta a pprtlcular factual SitU8tJOn or 
situations Involving a specific party or 
uartks whose rights. Privileges. or Ii- 
ablllties under laws or regulations ad- 
ministered by the Internal Revenue 
Service. or other legal rights. are de- 
termlned or immedlateIy affected 
therein and to which the United 
States Is a varty or In which It h= s 
direct and substantial interest, wheth- 

er or not the same -able periods are 
Involved *’ Transaction” does not in- 
clude “rule” OS defined ln paragraph 
(ax?) of this section. 

(b) Gezurd ndu (11 NO former Gov- 
ernment employee shu1. subsequent 
to his Government employment. rep. 
resent anyone In My matter admlnbr- 
tered by the Internal Revenue Service 
If the represents&ton would violate 18 
USC. 2O7 (a) or fb) of any other laws 
of the United States. 

(2) No former Government employee 
who ~artldpated ln a tmtlon 
shall. subsequent to his Government 
employment. represent or knovfnoly 
arsist. in thnt t mn.mctlon, any person 
who Js or was a specific party to that 
transaction. 

(31 No former Government employee 
who wlthln 8 perbd of one year prior 
ta the termination of hJs Government 
;;rpl;ynt had official resp0nslblllty 

mns8etlon shall. within one 
year after his Government employ. 
ment is ended. represent or knowingly 
assist in that trsnsactlon any person 
who is or was a specific Party to that 
transactlon. 

(4) No lmmer Government employee 
shall. within one year after his Gov- 
ernment employment Is ended. appear 
before MY employee of the Treasury 
Department in connection with the 
PUblicatiDn. withdrawal. amendment. 
modification. or interpretation of a 
rule in the development of which the 
former Government employee Particl- 
pated or for which, within a period of 
one year vrio- to the termination of 
his Government employment, he had 
official responsibility. However. this 
subparagraph does not preclude such 
former employee for avvearing on his 
own behalf or from revresentlng a tax- 
payer before the Internal Revenue 
Service in connection with 8 Lrpnsac- 
tiOn involving the application or Inter- 
pretation of such a rule with respect 
to that transaction: Provided. That 
such former employee shall not utilize 
or dlsclose any canfidential informa- 
tlon acquired by the former employee 
in the development of the rule. and 
shall not contend that the rule is in. 
valid or illegal. In addition, thw sub- 
paragraph does not pre”lude such 
farm3 employee from otherwise ad- 
vising or acting for any person. 

tc) Firm represmlafion. (1) No 
member of a firm of which a former 
Government employee Is a member 
mny represent or knowingly auist a 
rmaon who wilp or Js a specJflc party 
in my t ransaction with respect to 
which the resttlcttons of paragraph 
(b)(l) (other than 18 U.S.C. 207 fbl) or 
(b)(P) of thb sectlon apply to the 
former Government employee In that. 
transaction. unless: 

(1) No member of the f&m who had 
knowledge of the uartlcinatlon bv the 
Gove&ent emplbyae l6 the transac- 
tfOn Lnltiated discussions tith the 
Government employee concemmg his 
bwomfna 8 member of the firm untO 
his Gov&nment employment Is ended 
or six months after the termlnatlon of 
his partlclpatlon in the transactIon, 
whlchever Is earllcr: 

(if1 The former Government employ- 
ee did not InMate MY discussions con- 
cemhg beCOmtng a member of the 
firm while participating in the trans. 
action or, If such dlacussions were mtl- 
tiatcd. they conformed with the re. 
quirements of 18 USC. 20gfbJ: and 

(iii) The firm 4solatea the former 
Government employee In such a way 
that he does not assist in the rearesen- 
tatlon. 

(2) No member of a firm of which s 
former Government employee Js a 
member may noresent or knowin~lv 
assist a verson who was or is n spe& 
party In any transaction with respect 
to which the restrictions of V8rBgrlph 
(b)(3) of this section apply to the 
former employee. in that transactlon 
unless the fbm isolates the former 
Government employee In such a way 
that he does not assist in the represen- 
tation. 

(3) When isolation of the former 
Government employee is. required 
under paragraphs (c)(l) or tc)(Z) of 
this section, a statement affirming the 
fact of such isolatlon shall be executed 
under oath by the former Government 
employee and bv a member of the firm 
actlng on behalf of the firm, and shah 
be filed with the Director of Practice 
and in such other place and in the 
manner prescribed by rrgulation. This 
statement shall clearly identrfy the 
firm. the former Government emvloy- 
ee. and the transaction or transactions 
requiring such Isolation. 

cdl Pendmg represenlafion. Practice 
by former Government employees. 
their partners and wociates with re- 
sPect t0 representation in specific mat- 
ters where actual representation com- 
menced before pubbcatlon of this reg- 
ulation Is governed by the regulations 
set forth in the June 1972 amend- 
ments to the regulations of this part 
(published at 37 FR 11676): Prooided. 
That the burden of showing that reg 
resentatlon commenced before publi- 
cation is wfth the former Government 
employees. their partners and BSSO- 
elates. 
:42 ?Ti 38352. July 28, 19171 
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The American Bar Association's Code Of Professional Responsibility 
And Judicial Conduct, As Amended August 1977 

Canon 5: A Lawyer Should Exercise Independent Professional 
Judgement on Behalf of a Client 

Disciplinary Rule 5-105(D) - If a lawyer is 
required to decline employment or to 
withdraw from employment under a Dis- 
ciplinary Rule, no partner, or associate, 
or any other lawyer affiliated with 
him or his firm, may accept or continue 
such employment. 

Canon 9: A Lawyer Should Avoid Even the Appearance of 
Professional Impropriety 

Disciplinary Rule 9-101(B) - A lawyer shall 
not accept private employment in a matter 
in which he had substantial responsibility 
while he was a public employee. 
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Separation Statistics And Questionnaire Methodology 

This appendix explains how we developed the statistics on 
the movement of tax administration employees from Government to 
private sector employment, selected the positions for which this 
information was developed, selected the questionnaire recipients, 
and analyzed the returned questionnaires. 

MOVEMENT STATISTICS 

The Departments of Justice and the Treasury, including the 
Internal Revenue Service, had summary information on employee 
separations but did not have statistics on the number of employ- 
ees who left for private sector jobs and, thus, could be affected 
by the post-Federal employment restrictions. To develop this in- 
formation, we reviewed the agencies' chronological files of Stan- 
dard Forms 50, "Notification of Personnel Action," to identify 
those indicating separation from professional positions at the 
Justice Department's Tax Division and the Treasury Department's 
Office of Tax Policy and for selected professional positions at 
the Internal Revenue Service. 

The Justice Department positions were all heads of organiza- 
tional units within the Tax Division and trial attorneys. The 
Treasury Department positions included heads of organizational 
units within the Office of Tax Policy, attorney-advisors, econo- 
mists, mathematicians, and accountants. We, however, dropped the 
economist, mathematician, and accountant positions from our re- 
view when we found that there were few separations from these 
positions. 

In selecting the IRS positions to include in our review, 
we chose those which we believed were most susceptible to post- 
Federal employment conflicts of interest. Our selection was 
primarily based on our analysis of attrition rates and general 
position descriptions and our discussions with IRS officials. 
It should be noted that the positions we selected are not the 
only ones which are affected by the post-Federal employment re- 
strictions. The positions are listed in appendix VIII. 

We then reviewed all of the Standard Forms 50 which showed 
a separation for the selected positions to determine the reason 
for separation and the length of Government service. We cate- 
gorized the reasons for separation as (1) death, (2) retirement, 
(3) transfers to other Government organizations, (4) return to 
school, (5) private sector jobs, (6) miscellaneous reasons, and 
(7) unknown. We determined the length of Government service by 
computing the time between the service computation date and the 
effective date of separation. 
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SELECTION OF QUESTIONNAIRE RECIPIENTS 

To determine how effectively the agencies were communica- 
ting the post-Federal employment restrictions to their employ- 
ees and how many former employees were working on Federal tax- 
related matters, we mailed questionnaires to individuals who 
left the selected positions during fiscal year 1978 for reasons 
which we had categorized as private sector jobs, miscellaneous, 
or unknown. Although 169 employees had left the selected posi- 
tions in fiscal year 1978, we could not obtain addresses for 9 
of them. For former employees who did not leave forwarding ad- 
dresses with their agencies, we checked Washington, D.C., and 
Chicago metropolitan area telephone and city directories and 
contacted professional associations and Martindale-Hubbell, Inc., 
which publishes a law directory, for the addresses of former em- 
ployees who may have been on their membership lists. 

Analysis of returned questionnaires 

A total of 160 questionnaires were sent. Of the 160, 35 
were returned to us undelivered and we were unable to obtain 
another address, leaving a total of 125 outstanding. To encour- 
age questionnaire recipients to respond, we mailed two followup 
letters and a mailgram. Of the 125 questionnaires outstanding, 
94 were returned, for a response rate of 75 percent. 

The questionnaire results presented in this report are 
based on 83 of the 94 questionnaires returned to us. We did not 
include 11 of the returned questionnaires in our tabulations be- 
cause 7 of the respondents indicated that they had not left the 
Government in fiscal year 1978, 3 respondents returned the ques- 
tionnaire unanswered, and 1 was deceased. 

We reviewed each returned questionnaire for completeness 
and to determine if the respondent's answers indicated an under- 
standing of the question. We also reviewed optional written 
comments to gain a better understanding of the respondent's opin- 
ions. We then keypunched the responses to create a computerized 
data base. We verified the data elements back to the question- 
naires and corrected any errors. 

We compiled the questionnaire results by counting the fre- 
quency of responses to each question. Some data elements were 
cross-tabulated. 
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Internal Revenue Service Positions Reviewed 

National Office Positions 

Chief Counsel: 
Immediate office All professional positions 

Criminal Tax, Employee Plans Directors, assistant directors 
and Exempt Organizations, branch chiefs, assistant 
General Litigation, Inter- branch chiefs, attorneys, 
pretative, Legislation and professional assistants 
Regulations, Tax Litigation 

Assistant Commissioner 
(Technical): 
Immediate office All professional positions 

Individual and Corporate 
Tax Divisions 

Division directors, assistant 
directors, staff assistant, 
branch section and group 
chiefs, project leaders, 
project analysts, project 
specialists, technical 
advisors, tax law special- 
ists, revenue agents 

Assistant Commissioner 
(Employee Plans and Exempt 
Organizations): 
Immediate office All professional positions 

Employee Plans and Exempt 
Organizations Divisions 

Division directors, assistant 
directors, branch chiefs, 
assistant branch chiefs, 
tax law specialists, 
revenue agents, exempt 
organization specialists 

Assistant Commissioner 
(Compliance): 
Immediate office 

Examination Division 

All professional positions 

Director; assistant director; 
program, group, and case 
managers; attorneys; tax 
law specialist; revenue 
agents 
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Internal Revenue Service Positions Reviewed 

Chicago District Office 

Employee Plans and Exempt Division chiefs, assistant 
Organizations and Examination 
Divisions 

division chief, group man- 
agers, group supervisors, 
assistant program managers, 
branch chiefs, attorneys, 
revenue agents, case man- 
agers, employee plans spe- 
cialists, exempt organiza- 
tion specialists 
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U.S. GENERAL ACtOUN-ilNC OFFICE 

STLIDY OF TKE ADMINISTRATION OF POST-FEDERN 
EMPPLOYMENT LAWS AND REGULATIONS 

IN TtlE FEDERAL. TAX SYSTEM 

2. For which 
one ) 

1. m 

2 ii/ - 

Federal agency did you work? (Check 

Department of Justice: Iax Division 

Deportment of rhe Treasury: office 
of Tax Policy 

INSTRUCTIONS 3 

The purpose of chm questionnaire is co help 
us decetmir.e whether agency procedures art adequate 
to prevent violations of port-federal employment 
resrrictions in the Federal tax system. 

A forwr Federal employee is prohibited from 
participating in matters m which he/she had been 
involved as a Federal employee. As provided in 
18 L’.S+C. 207, the length of the restricrion depends 
on the extent of the former employee’s involvement $ 
in the maCter. A ptmanenr ban exists againsr 
represenrmg parties in matfers in which the former 
employee had personally and substantially participated. 
A one to two year ban exists against representing 
parties in matters that had been pending within the 
individual's area of oEficu1 responsibility. 

Please answer this questionnaire ia term of 
the agency and position which you left 1" fiscal 
year 1978 (October 1, 1977 - September 30, 1978). If 
you held mane chsn one of these position6 during 
ficcal year 1978, please anewer in term of your % 
last pcsitlon. When you hove completed the queecim- 
mire, return it in the postage-paid envelope. 

5 
Thank you for your help. 

A. BeckRround InformatiOn 

1. Did you Leava the Federal Covernmcnt in FY787 

1. /877+ 8 (continue) 

2. /7T NO (Co no further; please recura this 
form in the envelope provided.) 

94 'Total 
zz= 

Internal Revenue Service: 

3. IlGi - 

i. ii57 - 

5. m 

Chief Counsel 

Yechnrcal 

Employee Planr and Exempt Organirrcmns 

6. !22/ - Examination (Audit) 
83 Total 

Howmiiy years had you worked for this Federal 
organization? (Check one.) 

2. m One but lem than four 

3. m Four but less than seven 

4. FJ Seven or more 
A# TOW 1 

What was your last job title? (Check one,) 

1. /35/ Attorney 

2. 127/ Tax lav spccialiar - 

3. /171 hteI7Ial bYJenUe agent 

i. /pl Ocher (specify) Officials (4) 
91 Total 
I 

Info-Lion Your Former A~tnty Provided on 
Post-Employment Laws and Regulations 

Did your former agency give you information on 
post-employment lerr and regulations? 

1. /44/ Yes (contime) - 

2. lx No (Go to question 14.) 

1 km t remdxr 
R? TOLll 

= 

r 
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?JUE: Total possible respondents to questions 6 throurJh 13 LS 44; 
not all respondents answered all questions. 

6. Which of the fallcuing post-employment provisions 9 
did your agency inform you of? (Check ali thet 

Which of the following methods did your former 
agency use to provide information on post- 
Federal employment restrictions? (Check all 
that apply. 1 

apply, ) 
1. /29/ - 

2. 57 - 

3. fi-77 - 

4. i-47 - 

7. Did your 

The statutory post-Federal employment 
restrictions (18 U.S.C. 2.07) 

The regulations governing pr4ctice 
before the Internal Revenue Service 
(Treasury Deprrtment Circular No. 230) 

The regulations govcrnmg practice 
before your foraer agency 

The American Bar Assoclrtion’s Code of 
Professional Responsibility 

Total F@spon&nts - 39 
former agency provide specific information 

in the following areas? (Check one for each 
line.) 

her former Government 
responsibilities , 

3. The DtOCedureS to follow 
when e fornmr employee is 
not sure whether he/she 
can participate m a tax 
matter 

8. in your opinion, generally hw edequace or in- 
adequate was the information your agency provided 
regarding pant-employment provisions? (Check 
one.) 

10 

11 

12 

5. rsr7 When terminating cmplopment - 

6. LT Don ’ t remember 
Total Respondents - 43 

Consider the timce at vhich your agency provided 
information on the post-Federal employment 
rertsictions. In your opinion, was this information 
provided at times to inoure usefulness? 

1. / Very adequutc 1. m Definitely yes 
- 

2. &f Generally adequate 

3. /11/ Neither adequate nor inadequate - 

L. i Generally inadequate 
- 

5. &J Very inadequate 
42 Total - 

2. 1211 Genernlly yes - 

3. li67 Uocertaln - 

i. ,’ Generally no 

5. l--i Definitely no - 
42 Total 

1 /51 Provided references to the restrictions 

2. - /m Provided Kitten information on the 
restrictiona 

3. f7/ Discussed the restrictions during 
- training seacionm or seminars 

ir. /6/ Provided individual counseling on the - 
restrictions 

5. /2/ Don’t remember - 

6 /T Other (specify) Initiated talk with 1 
sLip2rvisor; general statt dxxus- 
sions (2) Total Respondents - 43 

In your opinron, generally how adequate or in- 
adequate were the methods employed by your 
former agency to provide information on post- 
Federal employwnt? (Check one. i 

1. 121 Very edequatt 

2. n? Generally adequate - 

3. /7/ Neither adequate nor inadequate - 

4. 17 Generally inadequate - 

5, m Very inndequace 
40 TOti1 

When %Id your agency, provide information on the 
post-federal employment restrictions? (Check as 
many as apply.) 

;. 121 Before employment - 
1 L . /91 At orientation 

3. m Periodically during employment 

1*. /‘=7 Uhen they learned an employee was 
negotiating for other employment 

Y 
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13. If you wece facmp 0 potential port-cmploymcnc 15. 
conflict-of-intererr situation, how helpful 
vould you li;;d your former agency’s rules in 
Lhe following areas? (Check one for CeCh line.1 

substantial I 
3. Determining if 

you bed official I 
responsibility ) 5 12 10 9 5 ,z 
for the matter 

h. Dercrmining if 
any prrticiparion 
in the matter is 2 
pernirslble 

1.4 R 11 5 2 

5. DeLemining if 
your alBOClaLCs 
CPZL parcicipnce 4 7 11 10 6 38 
in rn~ttere which 
YOU clnnot 

6. Determining if 
you cm parti- 
clprLc in the 
matter before 

2, H 7, 15 7 39 

anaLher agency 
or the courts 1 I 1 L 

C. Information on Your Employment After Leaving 
the Government 

14. mlch of rhe folimrng berc describes your 
current employment? (Check one.1 

1: 

10 /iii 

1. /44/ Law firm 
L,. 

- 

2. 1121 Accounting firm - 

3. m Other tax practitioner 

4. m Other burineae (manufacturer. 
retailer, servlcel 

5. m Govcmnrnt (Federal, state or locrl) 

6. /5/ Other (specify) Education, (4); 

83 Total 

Are you currently authorized Lo practice before 
the LRS? (Check all thsc apply.) 

Uhich of the following tax-related l crivitiee 
does your employment involve? (Check aa mmy 
PI app1y.l 

1. mJ Providing advice concerning the inrer- 
preratmn or rpplxotion of Federal 
tax lws, regulrtionr , or procedures 

Prepermg or helping to prepare Federal 
tax returns 

Repreaencmg parries before the 
Internrl Revenue Service 

Reprcmenting parties before the 
Juatice DepsrCment 

Reprelenting parties before the Tax 
COUTC 

Reprceentiag parries In Lax comes 
before other Federal courts 

Combenc~og on revenue rulings, 
regulations or procedures 

Dtafring tax legislation 

Other Federal mat-related wcivlties 
(specify) a tax: advisors 

NOXlt 

About what percentage of your work involves 
Federal tax aaCterr? (Check one.) 

1. m Very little or none (less than 202) 

2. m Little (20% to 402) 

3. il l i Moderate (00% to 602) 

6. m Coneidtrrble (60% CD 80%) 

5. /74/ Very great (over 80%) 

93 Total 
s 
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APPENDIX IX APPENDIX IX 

D. Applicability of Poet-Federal Employment 
Restriction* Wichan the Tax System 

Pleare mwer the folloving quertionr about 
your experience in the private rector, since you 
left your government position. 

12. How many times hoi P potantial conflxt-of- 
interest situation resulted from your perronal 
and substantial participation in a matter aa 
a govcrnmnt employee? (Check one. I 

1. /68/ None 

2. lit.7 1-3 - 

3. Lo/ I-6 

ir. !01 7-9 - 

5. !aT to or more 
83 Total 

19. How ZY times has a oocencial conflict-of- 
interest slcuatioo rerulLed from your official 
government responri5ilitv for a matter? 

(Check one.) 
i. /% None - 

2. ,7, L 1-j 

3. /v 4-6 - 

j. IT 10 or lmre 
TOtal 

20. 
zi 

How manv of the above mcrncial conflLcr-of- 
interest situations remul:ed from cases your 
firm was handling prior to your Joining tht 
firm! (Check one. I 

1. w Bone L 
_) -. iT7 1-3 - 

3. :o; b-4 - 

L. IbT 7-9 - 

5. 101 10 or more 
83 Total 

21. Hov’zy of the above potential conflict-of- 
intertsc rituecionr reeulrcd from case@ you 
or your new firm were aeked to handle rubae- 
quent to your joining the firm? (Check one. 1 

1. /75/ None 

2. /77 l-3 

3. /a7 L-6 - 

li. /T 7-9 

5. /37 10 or mott 

83 Total 
I 

22. in resolving there potential comflictdf- 
intertrt situations, did you momt often 
(Check one): 

1 /13/ Resolve the situation independently , 
wrthout your former egency’s help 

2. m Aek your fomer apcncy’e opinion on 
the rituacion 

3 /n/ Other (eWcify) - 

4 m Not applicable (no pocencial conflicp 
of- intereat rituetionr 1 

83 Total 
E. c-x 

23. Please UC the space below to cmnt on any 
questions, or comment on items that we did not 
aok, but you believe are pertinent co the 
Federal tax system wpectB of poet-federal 
employment lawa md regulations. 
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APPENDIX IX 

Former Emnlovee Comments 

APPENDIX IX 

Improvements not needed 

Common knowledge that restrictions exist 
Policing not necessary because risks to 

individuals are so great 
Additional information not necessary because 

conflicts of interest are obvious 
Government should not dictate where 

individuals can work 

Improvements needed 

Emphasized that postemployment information 
was not provided or had to be requested 

Regulations are ambiguous, subject to 
different interpretations, and have to be 
read carefully 

Very important area: vast improvements needed 

Other 

Number of 
comments 

4 

3 
3 

Described potential conflict-of-interest situation 
or stated why no conflicts of interest had 
occurred 9 

Retirement seminars should cover postemployment 
laws and regulations 1 

Information should be provided by organizational 
unit, not personnel office 1 
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APPENDIX IX APPENDIX IX 

Number and Percent of Questionnaire Respondents 
Employed in Private Tax Practice 

Agency 
Number of 

respondents 

Justice Department: 
Tax Division 11 

Treasury Department: 
Office of Tax Policy 5 
IRS Chief Counsel 16 
IRS: 

Technical Division 19 
Employee Plans and 

Exempt OrganiZa- 
tions Division 10 

Examination Division 22 - 

Total 83 71 
= = 

Employed in 
tax work 

No. Percent - 

11 100 

5 
14 

100 
88 

17 a9 

7 70 
17 77 - 

86 

Number and Percent of Former Employees 
Employed in Private Tax Practice but 

Not Informed of Post-Federal Employment Restrictions 

Number Not informed 

Agency 
employed in 

tax work 

Justice Department: 
Tax Division 

Treasury Department: 
Office of Tax Policy 
IRS Chief Counsel 
IRS: 

Technical Division 
Employee Plans and 

Exempt Organiza- 
tions Division 

Examination Division 

Total 

of restrictions 
No. Percent - 

11 5 45 

5 1 20 
14 3 21 

17 12 71 

7 4 57 
17 6 35 - 

71 31 44 
z - - 

77 



I _ -  

Number and Percent of Former Employees 
Not Informed of Postemployment Restrictions 

That Apply to Their Federal Tax Activities 

Postemployment 
activities subject 

to restrictions 

Former employees Former employees not informed Of 
involved Treasury 

in Statute regulations ABA Code 
activity No. Percent No. Percent No. Percent - - - 

Representing parties 
at the: 

Internal Revenue 
Service 

Justice Department 
Tax Court 
Other Federal 

courts 

56 32 57 30 54 
18 8 44 NA NA 
35 22 63 NA NA 

26 13 50 NA NA 

NA NA 
16 89 
34 97 

24 92 

Commenting on revenue 
rulings, regulations 
or procedures 32 NA NA 20 63 NA NA 

NA - Not Applicable 

. _- ^ - -.,_ 



Employee Separations For Private Sector Jobs 
y Which Ma 
From January 1, 1976 to September 30, 1978 

,Employee separations 
Employees Non-tax Possible tax-related 

as of related private sector jobs Other 
9/30/70 (note b) Total Law & acct. firms (note c) 

(note a) Total No. Percent No. Percent NO. Percent No. Percent - - - - - 
Average 

service (years) 

4.5 

2.0 
3.8 

3.5 

3.2 
6.7 

Agency 
Department of Justice: 

Tax Division 
Department of the Treasury: 

Office of Tax Policy 
Chief Counsel 
IRS national office: 

Technical Division 
Employee Plans and 
Exempt Organiza- 

tions Division 
Examination Division 

IRS Chicago District 
Office: 

Employee Plans 
and Exempt 
Organization 
Division 

Examination 
Division 

Total 

250 

35 
235 

72 24 33 48 

26 1 4 25 
113 35 31 78 

99 34 34 65 

67 37 51 11 15 

96 
69 

66 

19 73 
49 43 

32 32 

6 23 
29 26 

33 33 360 

264 73 34 47 39 53 
108 20 17 a5 3 15 

12 16 27 
3 

37 
15 

56 3,s 

51 3-2 

36 3.5 

18 7 39 11 

235 71 30 164 -__ 

656 223 34 433 - 

61 

70 

66 

1 6 10 

120 

239 - 

46 

595 

1,893 

44 19 

194 30 
- 

a/See appendix VIII for positions included 
b/Includes retirements, transfers to other Federal agencies, and returns to school. 
c/Includes employees who did not give a reason for separation. 

. _ , .  

_ -  _ - -  
, _ I  

_ _  _ . . . .  .  _ - . - . _  
. I _  , .  - - -  - I  

_  . _ , .  
_ -  
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