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This publication is one in a series of monthly 
pamphlets entitled "Digests of Unpublished Decisions of 
the Captroller General of the United States" which have 
been published since the establishment of the General 
Accounting Office by the Budget and Accounting A c t ,  
1921. A disbursing or certifying official or the head 
of an agency may reques t  a decision from the Comptroller 
General pursuant to 31 U.S. Code 5 3529 (formerly 31 
U.S.C. §§ 74 and 82d). Decisions in connection with 
claims are issued in accordance with 31 U.S. Code 5 3702 
(formerly 31 U.S.C. 71). Decisions on the validity of 
contract awards are rendered pursuant to the Competition 
in Contracting Act, 98 Pub. L. 369, Ju ly  18, 1984. 

Decisions in this pamphlet are presented i n  digest 
form and represent approximately 90 percent of the total 
number of decisions rendered annually. Full text of 
these decisions are available through the circulation of 
individual copies and should be cited by the appropriate 
file number and date, e.g. ,  8-219654, Sept. 30, 1986. 

The remaining 10 percent of decisions rendered are 
published in full text. Copies of these decisions are 
available through the circulation of individual copies, 
the issuance of monthly pamphlets and annual volumes. 
Decisions appearing in these volumes should be cited by 
volume, page number and year issued, e.g., 65 Cmp. Gen. 
624 (1986). 
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APPROPRIATI(rJS/FrnIAL F4msmmr 
--riation Availability B-229069.2 Aug. 1, 1988 

pulpose availability 
Specific purpose restrictions 

w i n g  

A National Secur i ty  Council memorandum ind ica t ing  t h a t  a 
publ ic  i n t e r e s t  g r a s s  roots lobbying o r g a n i z a t i o n  is 
scheduled to lobby Congress to  renew funding f o r  the 
Nicaraguan  Con t ra  Forces, does n o t  c o n s t i t u t e  a 
v i o l a t i o n  of 18 U.S.C. § 1913, i n  as much as there is no 
evidence t o  ind ica t e  t h a t  NSC expended f ede ra l  funds to  
a s s i s t  t h e  p u b l i c  i n t e r e s t  group i n  its l obby ing  
e f f o r t s .  

I n f o r m a t i o n  contained i n  a n  a f f i d a v i t  by Mr. Edgar 
Chamorro, f o m r  Nicaraguan Contra leader, s u h i t t e d  to  
the  In t e rna t iona l  C o u r t  of J u s t i c e ,  a l l eg ing  t h a t  CIA 
Representat ives  in s t ruc t ed  the Contra l eade r s  to lobby 
Congress is i n s u f f i c i e n t  to support a conclusion t h a t  
the ant i lobbying s t a t u t e  18 U.S.C. § 1913 has  been 
v io l a t ed  by CIA o f f i c i a l s ,  when these a l l e g a t i o n s  are 
c o n t r a d i c t e d  by other C o n t r a  l e a d e r s  and when C I A  
o f f i c i a l s  r e f u s e  t o  d i s c u s s  t h e  i s s u e  with GAO 
inves t iga to r s .  
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AFPFQPRIxrIms/l?mIAL PlMGmEm 
Widget - €3-230959 Aug. 1, 1988 
Funds transfer 

limns 
Authority 

The P u b l i c  Law 84-130 Program, 43 U.S.C. 5 421b,  
author izes  t h e  Secretaty of t h e  I n t e r i o r  to loan funds 
t o  i r r i g a t i o n  or water d i s t r i c t s  for local water 
d i s t r i b u t i o n  and drainage systems. A loan to the Yolo- 
Zamra Water District (District 1 , Cal i fo rn ia ,  for w e l l s  
is not barred j u s t  because t h e  wells may also serve a 
secondary water supply function. A hydroe lec t r ic  pwer 
plant t h a t  is to supply  power f o r  t h e  local water 
d i s t r i b u t i o n  system, is not  part of the system, and, 
therefore ,  t h e  District is i n e l i g i b l e  for a P u b l i c  
Law 84-130 l o a n  for t h e  power p l a n t ' s  construction. 
However, on t h e  f ac t s  b e f o r e  u s ,  t h e  District  is 
i n e l i g i b l e  f o r  a Public Law 84-130 loan  for e i t h e r  the 
purchase of w e l l s  or the cons t ruc t ion  of a hydroe lec t r ic  
power p lan t .  
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A P P m m I ~ / F ~ w  mN?Gmmr 
claims by GoTIewnt B-229068.4 Aug. 3, 1988 
Debt collection 

Ccnpranise authority 

AFPmPRIm1m~mm - 
Claims by cavlerrnaent 
Past due accounts 

tkbt collection 
Penalties 

Intemst 

Under section 402 of t he  Surface Mining Control and 
Reclamation A c t  of 1977 (SMCRA), 30 U.S.C. S 1232,  coal 
mine operators pay a reclamation f ee  f o r  coal produced 
by su r face  or underground mining. The f ee  is deposited 
i n  the Abandoned Mine Reclamation Fund, a trust fund 
es tab l i shed  by sec t ion  401 of SMCRA, 30 U.S.C. § 1231. 
The Department of t he  I n t e r i o r  (D3I) may with c e r t a i n  
e x c e p t i o n s ,  compromise t h e  government 's  claim f o r  
reclamation f ees  of $20,000 or less. C l a i m s  exceeding 
$20,000, not c o u n t i q  i n t e r e s t ,  may be compromised only 
by t h e  Department of J u s t i c e  unless the claim arose 
because  of a GAO a u d i t  e x c e p t i o n .  The DO1 h a s  
d i s c r e t i o n  to waive a l l  or part of i n t e r e s t ,  pena l t i e s ,  
and processing and handling charges i n  accord with the 
C l a i m s  C o l l e c t i o n  S t a n d a r d s  j o i n t l y  i s s u e d  by the 
Attorney General and the Camptroller General ( 4  C.F.R. 
Parts 101-105). With c e r t a i n  exceptions,  Do1 may accept 
non-monetary se t t lements  of the  government's claims. 

A P P m E T z I K c I ~ ~ I x A L  M?wmmwr 
mligation B-231673 AUJ. 8, 1988 

Payments 
Ads7aEes 

Subscriptions 
Authority 

Advance paymen t  a u t h o r i t y  f o r  s u b s c r i p t i o n s  t o  
publ ica t ions  contained i n  31 U.S.C. S 3324(d)I2)  extends 
t o  v e r i f i c a t i o n  r e p o r t s  of p h y s i c i a n s '  board 
c e r t i f i c a t i o n s .  
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AE!EJmPRmTIoNS/FINANCIAL t4mKmmm 
ADcountable Officers 8-232253 Aug. 12, 1988 
=lief 
physical losses 

Theft 

Agent of Bureau of Alcohol, Tobacco and Firearms gave 
$900 to c o n f i d e n t i a l  informant for  purpose of r e n t i r q  an 
apartment to be used in undercover operat ion.  Informant 
absconded with the money. There w a s  no negligence on 
part of agent.  Under 61 Comp. Gen. 313 (1982), loss  of 
t h i s  type may be treated as program expense,  and there 
is no need to seek  r e l i e f  from GAO under 31 U.S.C. S 
3527. 

A w R X R I m I ~ / F I r n  rwuwamn 
Cla ims  Against Goverrnaent El-210857.4 Aug. 24, 1988 
Claim settlement 

Amxlnt determination 
Tax liability 

Normally t h i s  Off ice  w i l l  not r u l e  on tax matters since 
a dec is ion  as to  what is and what is not  taxable  lies 
with t h e  In t e rna l  Revenue Service.  However, we w i l l  
make an independent d e t e r m i n a t i o n  i f  t h e  matter is 
within our  j u r i s d i c t i o n ,  - i.e., Davis-Bacon A c t  payments. 
F u r t h e r ,  C l a i m s  Group is advised that FICA t a x  
deductions should not  have been mde to a Davis-Bacon 
A c t  paymnt made to  the estate of a former employee 
a f t e r  the calendar  yea r  i n  which the  employee died s ince  
such payments a r e  specifically p r e c l u d e d  from t h e  
d e f i n i t i o n  of wages f o r  FICA t a x  deduction purposes by 
26 U.S.C. § 3121(a) (14 ) .  

A-4  
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lmmEWATIm~INANCIAL - 
widget prpcess B-228777 Aug. 26, 1988 

Appmpriatea funds 
Definition 

The Commission on the Bicentennial of the United States 
Constitution (cmission) may spend cmrcial licensing 
revenues for authorized Commission purposes. However, 
such revenues are considered to be appropriated funds 
and are subject to the various restrictions and 
limitations applicable to appropriated funds. 

The C m i s s i m  on the Bicentennial of the United States 
Constitution (commission) has statutory authority to 
retain and spend cmrcial licensing revenues but the 
legislative language does not include revenues from 
sales of publications prepared by the Cmission with 
appropriated funds. The Commission must deposit sales 
revenues in the Treasury as miscellaneous receipts. 3 1  
U.S.C+ § 3302(a). 

A supervising disbursing officer is relieved of 
liability arising frcm a subordinate issuing a $500 
travelers checks instead of a $100 checks, upon showing 
that he maintained an adequate system of procedures and 
controls for the avoidance of errors and took s teps  to 
ensure that the system w a s  functioning effectively. 
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CIVILIAN PERsONNEL 

Barseboats 
Rlelocation 

shipment OOLits 
B- nt 

Distarrce &termination 

An employee wishes to have h i s  boat transported from 
Florida, h i s  old duty s t a t ion ,  to the Virgin Islands,  
h i s  new duty s t a t ion ,  A t  g o v e m n t  expense. Because 
5 U.S.C. 5 5724(b) (1982) and the Federal Travel Regula- 
t i o n s  do n o t  a u t h o r i z e  t r a n s p o r t a t i o n  of mobile 
dwel l ings  o u t s i d e  t h e  c o n t i n e n t a l  United States or 
A l a s k a ,  t h e  employee may n o t  be r e i m b u r s e d  f o r  
transporting the b a t  to the Virgin Islands. 

CMLIAN V 8-228663 Aug. 4, 1988 
ccnPerr;ation 

Rletirernent axpensat ion 

Service credits 
Captat ion  

I n  1960 Congress amended the retirement laws applicable 
to Public Heath Sewice (PHS) of f i ce r s  to permit them 
to receive credit for "all act ive service i n  any of the 
uniformed serv ices ' '  f o r  r e t i r e m e n t  purposes.  The 
amendment was intended to provide PHS o f f i ce r s  with a 
retirement system parallel to the exis t ing retirement 
systems of mi l i ta ry  and naval officers. Since mil i tary 
and naval officers were then prohibited frcm receiving 
r e t i r e m e n t  c red i t  f o r  academy attendance, the same 
prohibit ion w a s  , by implication, necessarily intended to 
remain  i n  e f f e c t  f o r  PHS of f icers .  Hence, academy 
attendance m y  not be counted as "active service" under 
the PHS re t i rement  laws, and a PHS officer m y  not be 
allowed payment on h i s  claim for an increase i n  h i s  
retired pay based on h i s  earlier attendance a t  the Coast 
Guard and Naval Academies. 
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CIVILIAN E229427 Aug. 4, 1988 
l&location 

midem transaction expenses 
Ek- nt 

Eligibility 
Rxmanent duty stations 

C M U A N  P- 
&location 

Iksiderce transaction expenses 
Reinlbmem nt 

E l i g i b i l i t y  
Remarent residen=es 

Under 5 U.S.C. 5724c and its implementing regulations,  
i n  order t o  p a r t i c i p a t e  in t h e  Guaranteed Homesale 
Program, an employee's dwel l ing  m u s t  be h i s  a c t u a l  
residence a t  the t i m e  he was f i r s t  def in i te ly  informed 
by appropriate authority of h i s  t ransfer  b a new duty 
s t a t ion ,  An employee leased h i s  dwelling and l ived in  
ren ta l  h o u s i q  a5 a r e s u l t  of overseas t ransfer  orders 
that were later revoked. He seeks to par t ic ipa te  i n  the 
Program incident to a subsequent  t r a n s f e r  about  15 
months later to a location within the United S ta tes .  
Since he had leased h i s  house a s  a r e s u l t  of t h e  
government's act ion he was unable to occupy it a t  the 
tim of the subsequent t ransfer .  Thus, he canes within 
the exception to the rule requiring occupancy a t  the 
t iw of t ransfer  and is e l i g i b l e  to  par t ic ipa te  i n  the 
Program. 
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C M L I A N  P € B S X E L  B-229026 Aug, 8 ,  1988 
Relocation 

I(iesidence transaction expenses 
Loan origination fees 

raeinrburseme nt 

A transferred employee claims reimbursement f o r  a loan 
origination fee he paid on behalf of the buyer of his 
old duty station residence. Federal Travel egulations 
authorize reimbursement in such cases only where t h e  
seller customarily pays the fee. Since it was the local 
custom here for the buyer to pay the loan origination 
fee, the agency's disallowance of the claim is 
sustained. 

C M L I A N  PEESUWEL B-229165 Aug, 8 ,  1988 
Carpensation 
Rates 
Determination 
Highest previcus rate rule 

A former United States Small Business Administration 
employee seeks a retroactive salary adjustment to her 
highest previous rate of pay. Whether to  authorize a 
s a l a r y  adjustment based on highest previous rate is 
discretionary with the agency. The employee is not 
entitled to the salary adjustment, in the absence of a 
showing tha t  the agency abused its discretion in not 
authorizing the salary adjustment. 
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CIVILIAN - e229403 Aug. 8 ,  1988 
raelocation 
==t?rJm guarters 

ktual subsisteme expenses 
Reinburseare nt 
Eligibility 

A t r a n s f e r r e d  employee claimed temporary q u a r t e r s  
subsistence expenses for her daughter who stayed i n  the 
employee's former residence a t  the old duty s t a t i o n  in  
order to ccmplete a school grading period. The agency 
disallowed the claim, noting t h a t  reimbursement of such 
expenses is allowable only where residence a t  the old  
duty s t a t ion  has been vacated. W e  concur s ince absent 
unforeseeable circumstances, an employee may not be paid 
temporary quar te rs  subsistence expenses f o r  a family 
member who remains in  the o l d  duty s t a t ion  residence. 

CMLIAN PlEXXW% l3-231475 Aug. 12, 1988 
Conpensation 

overtime 
Eligibility 

camutirq tine 

An employee c l a ims  overtime compensation for excess 
t r ave l  tim incurred in  dr iv i rq  f r a n  h i s  hone to h i s  
t e m p o r a r y  worksite o v e r  t h e  course of  a year .  
Entitlement to o v e r t h  cmpensation by t h e  employee 
while i n  a t r ave l  status under 5 U.S.C. § 5544(a)( iv)  
(1982) requires tha t  t rave l  result f ran  an event which 
is t o t a l l y  beyond the control of the government a r i s ing  
from a compelling reason of an emergency na ture .  
Temporary relocation of employee's w o r k s i t e  f o r  1 year 
under the direction of t h e  government r e s u l t i n g  i n  
addi t ional  t rave l  time during t h a t  period does not meet 
s t a t u t o r y  requirements  of 5 U.S.C. S 5 5 4 4 ( a ) ( i v ) .  
T h e r e f o r e  , employee is not  e n t i t l e d  t o  overt ime 
compensation fo r  excess t r ave l  tim under tha t  s t a tu t e .  

i 
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E229191 Aug. 17, 1988 CMLIAN 
 location 

rlamehold goods 
Shiplrent 

Eaestrictians 
Privately-mmd vehicles 

An employee w h  transferred frm Michigan to Hawaii did 
not ship his privately awned vehicle (POV) to Hawaii. 
The employee n m  seeks reimbursement for the expenses of 
shipping a vehicle from Hawaii to California upon 
transfer back to the continental United States. The 
employee may not be reimbursed these shipping expenses 
since para. 2-10.3b of the Federal Travel Regulations 
authorizes such reimbursement only if this FOV was 
initially shipped to the employee's overseas post of 
duty at government expense. 

C M L I A N  PERsONNEL B-228661 Aug. 18, 1988 
Caqemation 

Ovepsyments 
Error detection 

Waiver 
Debt collection 

An employee, whose position was reclassified from 
prevailing rate to the General Schedule ( G S )  r was 
entitled to pay retention and should have received 50 
percent of the annual caparability increases paid to GS 
employees. The agency erroneously paid the claimant the 
full prevailing rate comparability increases f o r  
2 years, resulting in an overpayment of salary. Under 
5 U.S.C. S 5584 (19821, repayment of that portion of the 
overpayment which occurred on or kfore June 27, 1984, 
when he made a written request for  waiver of the 
overpayment, is waived since there is no indication of 
fraud? misrepresentation, fault, or lack of good faith 
on the part of the employee. However , waiver is denied 
for the overpayment of pay occurring after June 27, 
1984, when the employee became aware that he was being 
overpaid. 
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C M L I A N  PEEXlMEL 
Fklocatian 
Actual expenses 
Eligibility 
Retired personnel 
Ikinstatxaent 

e226519 Aug, 22, 1988 

An employee stationed i n  Oregon decided to  retire in  
l i e u  of accepting a directed reassignment to  another  
duty s ta t ion .  After retirement, she mved to the state 
of Washington. The employee w a s  later r e i n s t a t e d  
r e t r o a c t i v e l y  s i n c e  t h e  agency  had e r roneous ly  
determined she was e l i g i b l e  for retirement. She was 
offered employment near her new residence. Her claim 
fo r  re locat ion expenses after her retirement is denied 
s i n c e  these expenses are not allowances the employee 
would have received but f o r  the erroneous retirement. 

An employee who moved a f t e r  retirement was re ins ta ted  
when it was determined t h a t  t h e  agency e r roneous ly  
computed h e r  e l i g i b i l i t y  for r e t i r e m e n t .  She was 
offered employment near her new residence and w a s  later 
reassigned to her former duty s ta t ion .  H e r  claim f o r  
re locat ion expenses back to h e r  former duty station m y  
be a l l o w e d  s i n c e  t h e  reassignment  c o n s t i t u t e d  a 
permanent change of duty s ta t ion .  

CZVZLIAN PEEo"l% B-226876 A q .  22, 1988 
Welocation 
laesidence transaction expenses 
Ioan origination fees 

Aurnmt detennination 

A transferred employee w h o  purchased a residence a t  h i s  
new du ty  s t a t i o n  ynder a convent iona l  loan claims 
reimbursement for a 3.25 percent loan or iginat ion fee. 
Absent evidence that the customary charge in  the area 
was g rea t e r ,  our decisions have l i m i t e d  reimbursement of 
1 pe rcen t .  Since the employee has  not submit ted 
su f f i c i en t  evidence to s a t i s f y  t h i s  requirement,  his 
claim must be limited to 1 percent. 

i 
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C M L I A N  m L  E229352 Aug. 22, 1988 
*location 
Residence transaction expenses 
Iaan origination fees 

Anuunt determination 

A t r ans fe r r ed  employee claimed a loan o r i g i n a t i o n  fee of 
3 p e r c e n t ,  b u t  t h e  agency l i m i t e d  reimbursement to  
1 p e r c e n t .  Absent  a d e f i n i t i v e  showing t h a t  t h e  
custcmary charge i n  the area w a s  g r e a t e r ,  our decis ions  
have l i m i t e d  reimbursement to 1 percent .  S i n c e  t h e  
employee has n o t  s u b m i t t e d  s u f f i c i e n t  e v i d e n c e  to 
s a t i s f y  t h i s  requirement, he may not be reimbursed f o r  
t h e  add i t iona l  2 percent  charged. 

C M L I A N  PERSONNEL 8-229279 Aug. 25, 1988 
Travel 
Terq.yorary duty 
Per diem 
Eligibility 

An employee who was assigned as a crew member aboard 
National Oceanic and A m s p h e r i c  Administration (NOAA) 
a i r c r a f t  to perform weather reconnaissance f l i g h t s  ou t  
of Miami, Florida, claims per diem for the food he  
brings and consumes during the  f l i g h t s .  The claim is 
denied s ince  per diem may not  be paid to  the employee a t  
h i s  p rmanen t  duty s t a t i o n .  Since the  f l i g h t s  take o f f  
and land a t  M i a m i ,  both the  a i r c r a f t  and its airbase are 
the  anployee's permanent duty s t a t i o n .  

CMLLAN B-227567 Aug. 26, 1988 
IWocation 
&side- transaction expenses 

P h a r ~ e  charges 

A t r ans fe r r ed  employee may not  be reimbursed f o r  the 
b u y e r ' s  c l o s i n g  costs he  p a i d  i n  t h e  sale of h i s  
res idence i n  the absence of evidence that such costs 
were customarily paid by t he  seller i n  the  l o c a l i t y  a t  
t h a t  time. 
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MI- PnaNmLV B-229438 Aug. 10, 1988 
pay 
Survivor benefits 

crxst reimburseme nt 

The Survivor Benefi t  Plan (SBP) is an income maintenance 
program f o r  the s u w i v i r q  dependents of deceased se rv ice  
members, Military retirees who elect to participate i n  
t h e  SBP program are a s s e s s e d  costs to d e f r a y  t h e  
expenses of annuity payments. The SBP law p r o h i b i t s  any 
refund of properly assessed costs, except i n  l i m i t e d  
circumstances when an SBP p a r t i c i p a n t  is survived by a 
w i d o w  or w i d o w e r  whose SBP a n n u i t y  is reduced  or 
e l i m i n a t e d  because  of a c o n c u r r e n t  e n t i t l e m e n t  to 
Dependency and Indemnity Ccmpensation f r m  t h e  Veterans 
A d m i n i s t r a t i o n .  Hence, a n  A i r  Force  s e r g e a n t  who 
e lec t ed  to provide SBP annui ty  coverage for his wife may 
n o t  be allowed, based on the t e r m i n a t i o n  of their 
marriage by divorce,  a refund of the costs he paid €or 
t h a t  coverage over an l l yea r  period. 
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I4I-p- 
pay 
Survivor benefits 

ccxst reimburserrre nt 

B-229438 Ccm't 
Aug. 10, 1988 

Survivor Benefit Plan (SBP) elections are irrevocable, 
SBP participants who are determined by the Veterans 
Administration to have a total service-connected 
disability for  10 consecutive years may, however, 
suspend previously elected. SBP annuity coverage for a 
spouse and stop paying the costs of coverage. The 
reason for this is that the laws governing veterans 
benefits give the surviving spouse of those SBP 
participants a vested entitlement to Dependency and 
Indemnity Compensation, so that the spouse's  SBP 
entitlement is then either substantially reduced or 
totally eliminated. Until the 10-year period has 
elapsed, the spouse's ultimate entitlement to Dependency 
and Indemnity Campensation remains uncertain, so that 
SBP coverage during that 10-year period provides genuine 
and substantial i n c m  maintenance protection. Thus, an 
Air Force sergeant may m t  be allowed a refund of SBP 
costs he paid during such 10-year period on the  basis of 
a theory that his payments "purchase [dl absolutely 
nothing. 'I 
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MILITARY- 
pay 

Overpayments 
Error detection 

Waiver 
DeM collection 

MILITARY 
pau 
Retirement pay 

Overpayments 
DeM collection 
Waiver 

Service member who recei 
separation payment upon 

8-229296 Aug. 17, 1988 

red an excessively large final 
retirement which included a 

duplicate semimonthly pay and allowances payment should 
have known that the payment was erroneous, since it 
properly should have included only lump-sum leave, the 
approximate amount of which he knew. Since he accepted 
the payment without questioning it, he is not without 
fault in the matter so as to permit waiver of his debt.  

MI-- B-232052 Aug, 19, 1988 
pay 
Survivor benefits 
Annuities 
Eligibility 

F-r spmses 

The former spouse of a participant in the Survivor 
Benefit Plan is not entitled to an annuity simply as the 
result of having been mrried to the participant at the 
tim he b e c m  eligible for and elected to participate 
in the Plan. Where they are subsequently divorced and 
there is not a specific provision in t h e  divorce 
settlement, the former spouse is entitled to an annuity 
only i f  the participant elects to designate that former 
spouse as the Plan beneficiary. 

! 
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MILITAw - 
€&location 

Relocation -1 
Dependents 

E l i g i b i l i t y  

e229464 Aug. 22, 1988 

An Army officer claimed his stepchildren as dependents 
for transportation allowances; however, the stepchildren 
received mnthly income independent of the officer and 
the officer's contribution toward the stepchildren's 
support, maintenance and education was less than 22 
percent of the total costs. Under the law stepchildren 
are required to be "in fact" dependent on the mmber ko 
qualify for the allowances, and Army regulations require 
the member to show that he contributed not less than 
30 percent of the costs before the stepchildren may be 
viewed, in fact, as dependents. Therefore, the M y ' s  
disallowance of the member's claim for the 
stepchildren's travel allowance is sustained. 
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plaxmmm B-229765.2 m. 1, 1988 
Bid Protests 88-2 8 D  102 

GMl pxTxedmes 
Preparation costs 

Where contracting agency issues amendments in response 
to recomndation contained in a previous decision by 
the General Accounting Office (GAO) ,  and the amendments 
have the effect of unreasonably excluding the protester 
from the competition, GAO finds the firm entitled to 
proposal preparation costs and the costs of filing and 
pursuing its protests, including reasonable attorneys' 
fees, as no other corrective action is appropriate. 

PWXUREMENT EI-230598.2 ~ u g .  1, 1988 
Bid Protests 88-2 B D  103 
c;Ao procedures 

GMl decisions 
Reconsideration 

Request f o r  reconsideration is denied where t h e  
protester fails to shcw any error of fact or law that 
w o u l d  w a r r a n t  reversal or modif icat ion of prior 
decision, but essentially reiterates arguments initially 
r a i sed  and merely expresses disagreement with the 
original decision. - El-230724.4 Aug. 1, 1988 
Sealed Bidding 88-2 CPD 104 

B i d s  
Ipesponsiveness 
Determination criteria 

A bid to provide a helicopter for fightirq fires and 
other services is responsive where the bid does not 
qualify or limit the offeror's obligation to supply a 
helicopter that is b e l o w  the maximum weight limitation 
certified by the Federal Aviation Administration. 
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B-231844 Aug. 1, 1988 
88-2 B D  105 

PEmmmmT 
Bid Protests 
GAO procedures 

Protest timeliness 
Deadlines 
Cbnstructive notification 

P€ammEm 
Bid protests 
Gm prooedures 

Protest timeliness 
lo-day rule 

Synopsis of a procurement i n  the Commerce Business Daily 
(CBD) c o n s t i t u t e s  c o n s t r u c t i v e  n o t i c e  to  p o t e n t i a l  
o f f e r o r s  of t h e  s o l i c i t a t i o n  and its c o n t e n t s .  
Therefore,  p r o t e s t  based on agency's a l leged  f a i l u r e  to 
send protester a copy of the s o l i c i t a t i o n ,  which was 
publ ic ized i n  the CBD, is untimely when it is f i l e d  mre 
than 10 working days a f t e r  t h e  (extended) c los ing  d a t e  
for receipt of proposals. - l3-228916.4; B-228916.5 
Bid protests Aug. 2, 1988 
Gm procedures 88-2 CPD 106 

Preparation 00s- 

PIMcuREwEwT 
Captitive Negotiation 
Offers 
Preparation costs 

Protester may recover the  costs it incurred i n  f i l i n g  
and pursu ing  its i n i t i a l  protest and its proposal 
prepara t ion  costs where agency's improper eva lua t ion  of 
p r o t e s t e r ' s  best  a n d  f i n a l  o f f e r  t a i n t e d  t h e  
procurement ,  as a r e s u l t  of which the protester was 
unreasonably d e n i e d  t h e  o p p o r t u n i t y  to r e c e i v e  t h e  
award, and no o t h e r  remedy is rxlw ava i l ab le  s ince  the 
procurement has  been canceled. 
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EwxmEmm B-230309.2 Aug. 2, 1988 
Carpetitive Negotiation 88-2 BD 107 

Offers 
Ehrduation 

Technical acceptability 

Protest t h a t  agency ac ted  unreasonably i n  determining 
the proposed awardee to be t echn ica l ly  acceptable with 
r e g a r d  t o  a n  e v a l u a t i o n  f a c t o r  i n v o l v i n g  minimum 
e x p e r i e n c e  r e q u i r e m e n t s  is den ied  where resumes 
submitted by t h e  firm provided a s u f f i c i e n t  basis for 
t h e  technica l  eva lua tors  to reasonably conclude t h a t  the 
requirements had been met. - 

contractor Qualification 
Responsibility 
Contracting officer findings 
Affirmative determination 

GlW review 

Protester ' s challenge to the  agency s determination of 
r e s p o n s i b i l i t y  is d i smis sed  b e c a u s e  t h e r e  is n o  
a l l e g a t i o n  of fraud or bad f a i t h  and the s o l i c i t a t i o n  
does not conta in  d e f i n i t i v e  r e spons ib i l i t y  criteria. 

PmcmQmm B-230601.2 m. 2, 1988 
Bid Protests 88-2 B D  108 

 procedures 
GMl decisions 
mnsiderat ion 

R e q u e s t  f o r  r e c o n s i d e r a t i o n  is d e n i e d  where t h e  
p r o t e s t e r  merely d i s a g r e e s  w i t h  p r i o r  d e c i s i o n  and 
reiterates arguments ra i sed  i n i t i a l l y .  
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- B-231093 Aug. 2, 1988 
Caapetitive Negotiation 

Offers 
Evaluation 
Cost realism 
Analysis 

Protest t h a t  cont rac t ing  agency d id  not conduct a proper 
cost realism a n a l y s i s  of t h e  awardee's proposal is 
denied where the agency relied upon information from t h e  
Defense Contract  Audit Agency and there is no evidence 
t h a t  t h e  a g e n c y ' s  c o s t  r ea l i sm a n a l y s i s  was 
unreasonable 

P- 8-231388.2 Aug. 2, 1988 
Bid Protests 

=-s 
GAD decisions 

Recamideratian 

Request for recons idera t ion  is denied where p r o t e s t e r  
f a i l s  to demonstrate f a c t u a l  or legal error or provide 
any  new i n f o r m a t i o n  w a r r a n t i n g  r e c o n s i d e r a t i o n  of 
i n i t i a l  decis ion.  - B-231669.3 Aug. 2, 1988 
Bid protests 88-2 CF'D 109 

@Q-s 
EYotest timeliness 
lO-day rule 

Although p r i o r  dec is ion  dismissing p r o t e s t  as untimely 
was based on an error of fact used to  e s t a b l i s h  the 
t i m e l i n e s s  period, the  protest is still found to  be 
untimely s i n c e ,  even based on the  corrected facts, it 
was f i l e d  i n  the  General Accounting Office outs ide  the 
10-day deadl ine.  
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PmcmmEm 
small purchase M e t b d  

Modification 
Quotations 

Acceptability 

B-231767 Aug. 2, 1988 
88-2 CPD 110 

Agency's request for verification of a firm's quotation 
and acceptance of revised quotation is not legally 
objectionable under the informal procedures permitted 
for small purchases. The language requesting quotations 
by a certain date cannot be construed as establishing 
firm closing date for the receipt of quotations absent a 
late quotation provision expressly providing that 
quotations must be received by that date to be 
considered. 

Plammmn B-231853 A q .  2, 1988 
B i d  Protests 88-2 CPD 111 
w pnxedures 
Protest timeliness 
lO-day rule 

Protest that agency improperly failed to send protester 
a solicitation is untimely when filed more than 1 0  
working days after bid opening date as published in the 
Commerce Business Daily. - €3-232086 ; 8-232087 

Allegation investigation 88-2 CPD 112 
Bid protests Aug. 2, 1988 

GRO review 

The General Accounting Office does not conduct 
investigations to establish t h e  validity of a 
protester's allegations. 

! 

D- 5 



- 
Bid Protests 
G m  procedures 

protest timeliness 
1- rule 

B-232086; B-232087 Con't 
Aug. 2, 1988 

A p r o t e s t  f i l e d  with a contracting agency mre than 
6 weeks a f t e r  the. basis fo r  protest is known is untimely 
and w i l l  not be considered on the merits. 

pIammmr 
Bid protests 

m m  judical allegation 
W mview 

P r o t e s t  of p o s s i b l e  conf l ic t  of in t e re s t  is without 
merit where p r o t e s t e r  does n o t  a l l e g e  any bias or  
preferen t ia l  treatment towards awardee. 

pw3cuREMENT 
Canpetitive Negotiation 

contract awards 
Propriety 

Award made on the basis of the t o t a l  p r ice  quoted is not 
objectionable where r eques t  f o r  quo ta t ions  d id  n o t  
request firms to show breakdown of prices. 

PHxmEmm 
Contract MaMgement 

Contract administration 
contract ternrs 

caoq?liance 
GhO review 

Whether  c o n t r a c t o r  performs i n  accordance with the 
contract  terms is a matter of contract  administration 
which General Accounting Of f  ice does not  review. 
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- J3-2230980 Aug. 4, 1988 
Conpetitive Negotiation 8&2 B D  113 

Carpetitive advantage 

GJ!O review 

Conflicts of interest 
Rxst-enplayment restrictions 

The General Accounting Office w i l l  not question award to 
o f f e r o r  on the  basis of an alleged c o n f l i c t  of i n t e r e s t  
where r e c o r d  does n o t  demons t r a t e :  (1) t h a t  t h e  
cont rac t ing  agency was unreasonab le  i n  f i n d i n g  t h e  
o f f e r o r ' s  employment of a former government employee was 
cons i s t en t  with post-employment restrict ions ,  or ( 2 1 
t h a t  any action of t h e  former government employee 
r e su l t ed  i n  pre judice  for or on behalf of the of fe ro r .  

EwxmEmm 
Carpetitive Negotiation 
Contract awards 

Aihdnistrative discretion 
cost/technical tradeoffs 
Technical superiority 

Award to t echn ica l ly  superior higher priced offeror is 
legally unobjectionable where record shows that source 
s e l e c t i o n  dec is ion  w a s  r a t i o n a l l y  based  and made i n  
accordance with the s t a t e d  eva lua t ion  criteria. - 
Campetitive Negotiation 

Discussion - 
Criteria 

Protes t  t h a t  agency f a i l e d  t o  conduc t  meaningful 
d i scuss ions  is denied where p r o t e s t e r  w a s  r e a s o n a b l y  
a d v i s e d  th rough  d iscuss ions  of the  general  areas of 
de f i c i enc ie s  found i n  its proposal and was g i v e n  a n  
opportunity to cure those def ic ienc ies .  
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FRxmRmm E3-231453 Aug. 4, 1988 
Cuopetitive Negotiation 88-2 CPD 114 

&quests for proposals 
T e r n  

Service contracts 
Applicability - 

Special Pmcwenent MethodsKategories 
Service contracts 
Applicability 

Although s o l i c i t a t i o n  f o r  r e n t a l  of washers and dryers 
c o n t a i n s  requirement  f o r  maintenance and i n s t a l l a t i o n ,  
t h e  S e r v i c e  Con t rac t  A c t  does not apply because t h e  
proposed c o n t r a c t  is not  p r i n c i p a l l y  f o r  s e r v i c e s .  

pRxmmmr B-231552 m. 4, 1988 
Bid Protests 88-2 CPD 116 

GIY) procedures 
Protest timeliness 

m n t  solicitation inpraQrie t ies 

Protest a g a i n s t  conversion from sealed bid to negot ia ted  
procedures  is unt imely when f i l ed  after t he  c los ing  date 
for receipt of proposals. 

pmcmmma 
B i d  prptests 

GllD procedures 
Protest timeliness 
significant issue e q t i a n s  
Applicability 

General &counting O f f i c e  w i l l  not cons ide r  the m e r i t s  
of, untimely protest i s s u e s  under t h e  s i g n i f i c a n t  i s s u e  
e x c e p t i o n  t o  our t i m e l i n e s s  r equ i r emen t s  where the 
i s s u e s  are not  unique and of widespread i n t e r e s t  to t h e  
procurement community. 
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p€ammEm 
B i d  pratests 

cx l  prrxedums 
Protest timeliness 

1Bday rule 

8-231552 Con't 
Aug. 4, 1988 

Protes t  t ha t  bid was improperly rejected is dismissed as 
untimely when fi-led more than 10 working days a f t e r  
protester was not i f ied  of the reject ion and provided 
with s u f f i c i e n t  in format ion  to  know its basis f o r  
protest .  

PmcmEmm 
contractor -if ication 

Rlesponsibil i t y  
Contracting officer findings 
Affirmative debmination 
Prior contract performance 

Agency reasonably determined t h a t  o f f e r o r  met a 
d e f i n i t i v e  responsibi l i ty  c r i t e r i o n  f o r  experience i n  
constructing a spec i f ic  type of f a c i l i t y  where record 
shows t h a t  t h e  o f f e r o r  submitted evidence that its 
proposed s u b c o n t r a c t o r  s a t i s f i e s  t h e  e x p e r i e n c e  
requirement  and t h e  s o l i c i t a t i o n  does not prohibi t  
c o n s i d e r a t i o n  of s u b c o n t r a c t o r ' s  e x p e r i e n c e  i n  
f u l f i l l i n g  t h i s  requirement. - -231995 Aug. 4, 1988 

Bid protests 
 procedures 

Interested parties 

Where f i rm would not be in  line f o r  award were its 
protest sustained, pro tes t  is dismissed; protester  does 
not have the required d i r ec t  economic interest in  the  
contract  award to be considered an i n t e r e s t e d  p a r t y  
under B i d  Protest Regulations. 
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Bid Protests 
(=)procedures 

Protest thliness 
lo-day rule 

l3-231596.2 Aug. 5, 1988 
88-2 BD 117 

Protest filed mre than 10 working days after the basis 
for protest was known or should have been known is 
untimely and will not be considered on the merits. - B-230659,3 Aug. 8, 1988 

Sealed Bidding 

RTalwtion 
B i d s  

Price reasonableness 
Mninistrative discretion - 

Sealed Bidding 
Contract awards 

Propriety 
Price reasonablemss 

Since regulations require that law responsive bidder's 
price must ke considered reasonable before award can be 
made, we have m basis to object to rejection of t h e  
protester's b i d  as unreasonably high based on a 
comparison with award prices for similar items for the 
prior year. - 6-231101; B-231101.2 

Bid protests Aug. 8 ,  1988 
GRO procedures 88-2 BD 118 
Pratest timliness 
lo-day rule 

Protester's new and independent grounds of protest are 
dismissed where the later-raised i s s u e s  do not 
independently s a t i s f y  the  timeliness rules of the 
General Accounting Office's Bid Protest Regulations. 
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pxmlmam B-231101: B-231101.2 Con't 
contractor Qualification Aug. 8 ,  1988 
R?spnsibility/resptmsivemss distinctions 

Submission of vendor letter even though required by t h e  
s o l i c i t a t i o n  is a matter of r e spons ib i l i t y  r a t h e r  than 
responsiveness; t he re fo re ,  p r o t e s t e r ' s  allegation that 
bids submitted without vendor letters are nonresponsive 
is without merit. - B-231131 Aaq. 8, 1988 
Bid protests 88-2 CPD 119 
Moot allegation 
G?O review 

Protester's a l l e g a t i o n  that it was unreasonably found to 
be nonresponsible is without merit where p r o t e s t e r  was 
no t  solicited i n  noncompetitive procurement based on 
urgency not because it was found nonrespons ib l e  but 
because t h e r e  was i n s u f f i c i e n t  t i m e  for t h e  f i r s t  
article t e s t i n g  t h a t  would have k e n  required of it. 

plmummm 
Rmcmpetitiue Negotiation 

Justification 

Contract awards 
Sole sources 

Urgent needs 

Urgent sole-source award is reasonable where there is a 
cri t ical  inventory shortage and awardee is t h e  incumbent 
c u r r e n t l y  producing the i t e m  and is the only firm which 
would not need t o  s u b m i t  a f i r s t  a r t i c l e  p r i o r  t o  
production. 
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Ewxmmma B-231131 Con't 
Nonccmpetitive Negotiation AWJ. 8, 1988 

U S e  
Justification 
Urgent needs 

P r o t e s t  t h a t  u r g e n t  s i t u a t i o n  r e q u i r i n g  o ther  than 
competitive procedures w a s  a r e s u l t  of lack of agency 
advance p l ann ing  is denied  where agency engaged i n  
planning by attempting to procure the item through a 
t o t a l  s e t - a s i d e  for small disadvantaged businesses, 
which was mandated by regula t ion ,  b u t  agency plans were 
d is rupted  and f a i l e d  to achieve the expected results. 

pIammEm 
SOcio-Rmnam ' c  Policies 

D i s a d v a n m  business set-asides 

Mhinistrative dkretion 
Use 

Although Department of Defense ( K I D )  set-aside program 
for small  d i s a d v a n t a g e d  b u s i n e s s e s  (SDB)  does  not 
conta in  a provision f o r  an econmic  impact ana lys i s  of 
other small  businesses a f fec ted  !q a total So8 set- 
aside, such an impact ana lys i s  is not prohibited and is 
w i t h i n  DOD's discretion to perform i n  attempting to  
r e c o n c i l e  t h e  s t a t u t o r y  g o a l  of i n c r e a s i n g  SDB 
p a r t i c i p a t i o n  w h i l e  also i n c r e a s i n g  o v e r a l l  small 
b u s i n e s s  p a r t i c i p a t i o n ,  as w e l l  as m a i n t a i n  a 
s u f f i c i e n t  i n d u s t r i a l  m b i l i z a t i o n  base. 

! 
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Since Federal Acquis i t ion Regulation permits purchases 
under $1,000 to be made without securing c m p e t i t i v e  
q u o t a t i o n s  i f  t h e  c o n t r a c t i n g  o f f i c e r  cons iders  the 
prices to be reasonable, cont rac t ing  o f f i c e r  was not 
requi red  to solicit quota t ion  from previous supp l i e r  of 
the se rv ices  and issuance of a purchase order  to another  
f i r m  was proper where f i r m ' s  price q u o t a t i o n  was 
reasonable on its face. - 13-231944 m. a ,  1988 
Bid protests 88-2 CFD 121 
GAO procedures 

Protest timeliness 
lt)-day rule 

pw3cuREMBJT 

B i d s  
Sealed Biddirrg 

EGesponsiveness 
Bid guaranms 

Cknission 

Protest  of r e j e c t i o n  of bid as mnresponsive is untimely 
where f i l e d  mre than  10 working days a f t e r  protester 
was o r a l l y  advised t h a t  b i d  c o u l d  n o t  be accepted 
because of f a i lu re  t o  i n c l u d e  required bid bond: 
c o n t r a c t i n g  o f f i c e r  ' s advice to delay filing protest 
does not alter unt imel iness  of protest. 

! 
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! - l3-232059 Aug. 9, 1988 
soci- 'c PDlicies 88-2 CPD 122 
Small hsiness set-asides 
Applicability 

Preferences 

P r o t e s t  by second low bidder ,  a small disadvantaged 
business (SDB) concern, t h a t  award to l o w  bidder on  
t o t a l  small business  set-aside is cont ra ry  to agency 
policy of grant ing  an evaluat ion preference to SDBs, is 
dismissed because policy does not  apply to total small 
business  set-aside. - 8-231344 Aug. 10, 1988 
Special Prorrurement 88-2 CPD 126 
~thods/categories 
Federal supply schedule 
Multiple/aggregate awards 
Mandatory use 
Cost/technical tradeof f s 

When placing an order under a mandatory, multiple-award 
Federal Supply Schedule con t r ac t ,  a cont rac t ing  agency 
is not  required to select the  lowest priced vendor where 
t h e  agency reasonably determines that only the higher  
pr iced  vendor's product o f f e r s  f e a t u r e s  necessary t o  
ob ta in  e f f e c t i v e  performance. 

! 
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PRDcCJRazaJT B-231469 Aug. 10, 1988 
sealed Bidding 88-2 CPD 127 

Invitations for bids 

Justification 
Ppst-bid opening camellation 

Carpetition enhanoaaent 

PADaIREMENT 
Sealed Bidding 

Imitations for bids 

Justification 
Past-bid apening cancellation 

Price reasonableness 

Where pr ic ing  schedule does not r e f l e c t  agency's desire 
for separate i t e m  prices to take advantage of economies 
of scale and, as a r e s u l t ,  separate prices are n o t  
r e c e i v e d ,  t h e r e  is c o m p e l l i n g  r e a s o n  t o  c a n c e l  
i n v i t a t i o n  for bids a f t e r  bid opening; award would not  
have been based u p n  maximum competit ion and mst l i k e l y  
would not  have enabled the g o v e r m n t  t o  o b t a i n  t h e  
required services a t  the lowest possible p r i ces .  

ERxmRmw ~-231593 ~ u g .  io, 1988 
Ccqetitive Negotiation 88-2 BD 128 

Alternate offers 

Propriety 
Acceptance 

Even though t h e  s o l i c i t a t i o n  does not  authorize the 
submission of a l t e r n a t e  b ids ,  when a bidder s u h i t s  a 
b i d  c o n t a i n i n g  two offers ,  one which meets t h e  
s p e c i f i c a t i o n s  and t h e  other which does n o t ,  t h e  
government is not precluded frcm accepting that o f f e r  
which meets the spec i f i ca t ions .  

! 
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pIaummm B-231669 Aug. 10, 1988 
Caopetitive Negotiation 88-2 CPD 129 

Rquests for proposals 
Evaluation criteria 

Prior contracts 
Contract p e r f o m  

A s o l i c i t a t i o n ' s  e v a l u a t i o n  s c h e m e  w h i c h  places  
s u b s t a n t i a l  w e i g h t  on an eva lua t ion  f a c t o r  of prior 
exper ience  i n  similar projects is n o t  unduly r e s t r i c t i v e  
o f  c o m p e t i t i o n  where  c o n t r a c t  work is of a complex 
n a t u r e  a n d  i n v o l v e s  a l a r g e  m a g n i t u d e  of  
r e s p o n s i b i l i t i e s  suppor t ing  Navy f l e e t  combat t r a i n i n g  
ope ra t ions .  

pmcxmmm €3-231806.2 Aug. 10, 1988 
B i d  protests 88-2 B D  130 
GAO procedures 

Protest tinreliness 
1-y rule 
Adverse agency actions 

Where a p r o t e s t  h a s  been  f i l e d  i n i t i a l l y  w i t h  t h e  
c o n t r a c t i n g  a g e n c y ,  any  s u b s e q u e n t  protest  t o  the 
General Accoun t ing  O f f i c e  must  be f i l e d  w i t h i n  1 0  
working  d a y s  of a c t u a l  or c o n s t r u c t i v e  knowledge of 
i n i t i a l  adverse agency a c t i o n  i n  order to be timely. 
P r o t e s t e r ' s  c o n t i n u e d  p u r s u i t  of p r o t e s t  with 
c o n t r a c t i n g  agency, while  that agency was p r o c e s s i n g  
r e q u e s t s  f o r  f u r t h e r  i n f o r m a t i o n  a n d  w h i l e ,  t h e  
p r o t e s t e r  t h o u g h t ,  t h e  a g e n c y  may h a v e  b e e n  
i n v e s t i g a t i n g  the matter f u r t h e r ,  does no t  alter this 
r e s u l t  

! 
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! - e232197 Aug, 10, 1988 
Bid Protests 
(=procedures 

Protest tbliness 
W n t  solicitation iqruprieties 

Where in contravention of solicitation provisions 
prohibiting the use of individual sureties bidder 
submits bid bond supported by two individuals, protest 
f i l e d  after bid has been rejected kecause the sureties 
were unacceptable is dismissed as untimely. Protest, 
which challenges authority of the contracting officer to 
include solicitation clause prohibiting use of 
individual sureties concerns an alleged impropriety i n  
the solicitation and should have been filed prior to a 
bid opening. 

PRDCUREWENT 
Bid prptests 
Moot allegation 
0 review 

Protest is clearly without legal mrit where General 
Accounting Office recently has considered, and denied, 
several protests raising the identical issue. - B-227106.9 Aug. 11, 1988 

Cmptitive Negotiation 88-2 813 131 
Contract awards 

Ekmr allegation 

Lackirq 
Allegation substantiation 

Neither the allegation that a below-cost offer has been 
submitted, nor a competitor's speculation that the 
contracting agency might t r y  to exercise the contract 
options in an untimely manner, allowiq the awardee to 
charge the government more than the fixed prices 
proposed for those options, provides a basis to 
challenge the validity of a contract award. 

! 
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PxrmmmT W227106.9 Con't 
Competitive Negotiation l b g .  11, 1988 

contract awards 
Errors 

Corrective actions 
Moot allegation 

The contracting agency properly modified the awardee's 
contract to correct a mistake i n  the price to t a l s  
contained i n  the contract, where: (1) it was clear from 
the l i n e  i t e m  prices what the intended price t o t a l  
should have been: ( 2 )  t h e  c o r r e c t  p r ice  to t a l  
corresponding to the sum of the u n i t  prices was s e t  
for th  elsewhere i n  the contract, and (3) both the 
uncorrected and corrected price total were lower than 
the protester's total prices. - 
Ccmpetitive m t i a t i o n  

Evalwtion errors 

contract awards 
Propriety 

Materiality 

The fact that there is a large discrepancy between the 
price totals in the contract documents provided to the 
protester and the price totals i n  the contract actually 
awarded provides no basis to invalidate the contract 
awarded, where: (1) the agency mistakenly sent 
inaccurate contract documents to the protester, and ( 2 )  
the awardee's proposal was evaluated and the contract 
awarded on the  basis of the price totals set forth i n  
the awardee's best and final offer. 

! 
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plxummm W227106.9 Cun't 
Carpetitive Negotiation Aug. 11, 1988 
Offers 
W t  realism 

Evaluation 
Administrative discretion 

Cost realisn genera l ly  is not considered i n  evaluating 
proposals €or a fixed-price cont rac t .  Whether an agency 
requests t h e  submiss ion  of d e t a i l e d  cost data and  
c o n d u c t s  a cost realism ana lys i s  for the purpose of 
measu r iq  an o f f e r o r ' s  understanding of the requirements 
i n  a procurement for a fixed-price contract is a matter 
within the  cont rac t ing  o f f i c i a l s '  d i sc re t ion .  - B-230915.2; B-231780 

Bid protests Aug. 11, 1988 
Mm-pre judicial 88-2 BD 132 
allegation 
GAO review - 

Ccmpetitive Nqotiation 
WesUests for proposals 

Resolicitation 
GAO review 

Cancellation 

Protest of cance l l a t ion  of s o l i c i t a t i o n  and issuance of 
a new one for t he  sam i t e m ,  based on a l l e g a t i o n  t h a t  
t h e s e  actions were taken to avoid con t r ac t  award to 
p r o t e s t e r  under t h e  f i r s t  s o l i c i t a t i o n ,  is denied where 
t h e  p r o t e s t e r  w a s  n o t  e n t i t l e d  t o  an award i n  the 
earlier procurement. 

! 

! 

! 

! 

! 

! 

D-19 

! 



! 

PFmxmmm I3-230915.2: 8-231780 Con't 
S o c i o - ~  ' c  Policies Aug. 11, 1988 

Iabor surplus areas 
Applicability 

Preferences 

P r o t e s t e r ,  o f f e r i n g  one of t w o  equal  prices, was not  
e n t i t l e d  to a labor s u r p l u s  area eva lua t ion  p re fe rence  
where  the c o n t r a c t i n g  agency was unable to determine 
t h a t  50 percent  of t h e  protester's total costs w i l l  be 
incur red  on account  of manufacturing or product ion i n  a 
labor su rp lus  area. - B-230971 Aug. 11, 1988 
Canpetitive Negotiation 88-2 B D  133 
Discusshn 
Adeqwcy 
Criteria 

Q u e s t i o n s  c o n c e r n i n g  the a v a i l a b i l i t y  of p r o t e s t e r ' s  
manpower resources  to  perform work d e s c r i b e d  i n  t h e  
s o l i c i t a t i o n  c o n s t i t u t e d  m a n i n g f u l  d i scuss ions  because 
they led protester i n t o  t h e  area of its proposal i n  need 
of ampl i f i ca t ion .  

Q u e s t i o n s  i n d i c a t i n g  t h a t  p r o t e s t e r ' s  proposed labor 
rates appeared low i n  canparison t o  h i s t o r i c a l  da t a  
s u b m i t t e d  by t h e  protester c o n s t i t u t e d  m e a n i n g f u l  
discussions because they  led protester in to  the  area of 
its proposal i n  need of amplification. Agency was mt 
requi red  to adv i se  protester dur ing  discussions t h a t  its 
forward p r i c i n g  rates would be used i n  a cost realism 
a n a l y s i s  because t h i s  was set f o r t h  i n  the  s o l i c i t a t i o n .  

! 
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! - B-230971 Con't 
Corpetitive Negotiation Aug. 11, 1988 

Offers 
Cost realism 

evaluation 
Arkainistrative discretion 

Agency acted reasonably in using protester's recently 
negotiated labar rates contained in a forward pricing 
rate agreement to adjust the protester's proposed costs 
upwards during a cost realism analysis; the protester 
has not shown that the forward pricing rates were 
invalid for this purpose. - 
Ccnpetitive Negotiation 

Offers 
Evaluation 
Administrative discretion 

Protester's general and unsubstantiated assurances that 
no outside work would conflict with work described in 
the solicitation and that no tradeskills would prove 
critical to i ts  performance of a contract do not 
adequately respond to the solicitation requirements 
calling for the submission of detailed data on both 
subjects; accordingly, the agency had a reasonable basis 
in scoring the protester's proposal l o w  with respect to 
evaluation subcategories involvirq the availability of 
manpower resources. 

! 
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- B-231016: B-231457 

Contract extension 88-2 B D  134 
Noncanpetitive Negotiation Aug. 11, 1988 

Sole sources 
ampriety 

Sole-source extension of contract  pending completion of 
campetitive procurement was reasonable since there was 
inadequate  t i m e  to conduct negotiated acquis i t ion of 
bridge-period services and ongoing services  would have 
been i n t e r r u p t e d .  Record shows t h a t  extension was 
necessitated by change i n  small business size standard 
a t t r i b u t a b l e  to protester's appal  to Shall Business 
Administration and not to a lack of advance planning. - 
SOcio-Ekmnanic Eblicies 
Small business set-asides 
withdrawal 

propriety 

Withdrawal of set-aside was proper where contracting 
o f f i c e r ,  based on survey of firms on bidders list and 
experience with prior procurement, could not conclude 
t h a t  there w a s  a reasonable expectation of receipt  of 
o f f e r s  from a t  least t w o  small businesses with the 
capacity and capabi l i ty  to perform the contract .  - P231025.5 Aug. 11, 1988 
Bid protests 88-2 CPD 135 
Moot allegation 

GFlD =view 

The General Accounting Of f i ce  w i l l  not r e ins t a t e  a 
protest where e s s e n t i a l  protest i s s u e s  r a i s e d  have 
a l r e a d y  been  d e c i d e d  by t h e  G e n e r a l  S e r v i c e s  
Administration Board of Contract Appeals and remaining 
pro tes t  i s s u e  t ha t  protester w a s  denied an opportunity 
to pro tes t  awardee's size s t a t u s  to the Small B u s i n e s s  
Administration (SBA) is academic because pro tes te r  has 
in  f a c t  f i l e d  a s i z e  status protest  t ha t  the SBA is ncw 
considering. 
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! - Ei-231126 Aug. 11, 1988 
B i d  protests , 88-2 CPD 136 =- 

Protest timeliness 
Apparent solicitation inpmieties 

Protest f i l e d  a f t e r  award contending tha t  s o l i c i t a t i o n  
is defec t ive  is untimely, s ince  it alleges s o l i c i t a t i o n  
improprieties that w e r e  apparent  b e f o r e  t he  i n i t i a l  
c los ing  d a t e  f o r  r e c e i p t  of proposals. - 
-titi= Negotiation 

Offers 
Canpetitive ranges 

Brclusion 
Administrative discretion 

Agency properly excluded offeror frcm ccmpetitive range 
where p r o t e s t e r ' s  proposal ranked sixth out of seven 
proposals received and the agency reasonably found t h a t ,  
d e s p i t e  t h e  proposa l ' s  low estimated cost, its t echnica l  
de f i c i enc ie s  were such t h a t  it had no reasonable chance 
of receiving the  award. 

PIamEmm El-231411 Aug. 11, 1988 
Sealed Bidding 88-2 CPD 137 
Imitations for bids 

Ammdinents 
Ackrmh&pmt 
Responsiveness 

F a i l u r e  t o  acknowledge a s o l i c i t a t i o n  amendment t h a t  
reduces t h e  quan t i ty  to be ordered may be waived, and 
t h e  b i d  accepted ,  s i n c e  t h e  amendment imposed no 
add i t iona l  ob l iga t ions  on the  bidder other than those 
s t a t e d  i n  t h e  o r i g i n a l  i n v i t a t i o n ,  and t he re  is rm 
evidence to shcw t h a t  the mnc$nent would have had any 
impact on the firm's bid price. 
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p"r 0-231775.2 Aug. 11, 1988 
Contract Management 88-2 CPD 138 

Contract administration 
Contract terms 
-liana? 

GhO review 

Whether or not a firm actually prforms in compliance 
with contract requirements is a matter of contract 
administrat ion, which the General Accounting O f f  ice Qes 
not  review as part of its bid protest function. 

Emxmamm 
Contractor Wlif ication 

laesponsibility 
t3ntractit-g officer findings 
Aff inaative determination 
GAO review 

The General Accounting Office does not review a protest 
of an agency's affirmative determination of 
responsibility absent a showing of possible fraud, bad 
faith or failure to apply definitive criteria contained 
in the solicitation. - 

Stxio-econarU 'c policies 

Supply contracts 
Labor standards 

Manufacturers/dealers 
Determination 

The Ceneral Accounting Office does not consider whether 
a bidder qualifies as a manufacturer or regular dealer 
under the Walsh-Healey Act. By law, such matters are 
for determination by the contracting agency in the first 
instance, subject to review by the Small Business 
Administration (SEN), if a small business is involved, 
and the Secretary of L a b o r .  Where the agency is 
apprised of the protester's continued disagreement with  
its determination, it should now refer matter to SBA as 
required by t he  Federal Acquisition Regulations. 

i 

D-24 



- 
Bid -tests 
w-s 

PrPtest tinrelines 
18-day rule 

B-231902 Aug. 11, 1988 
88-2 CPD 139 

Protest that agency v io l a t ed  regula t ions  and otherwise 
acted improperly i n  withdrawing procurement f r a n  the 
program authorized by s e c t i o n  8(a)  of t h e  Smal l  Business  
Act is d i s m i s s e d  as unt imely  when f i l e d  more than 
10 working days a f t e r  the p r o t e s t e r  learned of the basis 
f o r  t h e  protest. - B-227847.3 Aug. 12, 1988 

Bid Fmtests 80-2 BD 140 
GPD procedures 
GAD decisions 
Reconsideration 

A request for reconsideration os t ens ib ly  based upon a 
newspaper article, which even i f  accurate, could only 
a f f e c t  procurements i n  the f u t u r e ,  does not conta in  the 
detailed statement of t h e  factual and legal grounds upon 
which r eve r sa l  or rmdif ica t ion  of the decision is deemed 
warranted or i n f o n a t i o n  not previously considered by 
this Of f i ce .  - 

Bid Protests 
Gzy) plllxdums 

Protest tiroeliness 
1o-day rule 
Reconsideration notions 

A request for reconsideration is untimely i f  it is not 
f i l e d  w i t h i n  10 days of the  t i m e  t h e  basis for the 
request is known or should have been known, whichever is 
earlier. Where the i s s u e  upon which the request is 
based is discussed  i n  a n  agency report and i n  o u r  
dec is ion ,  a request for reconsideration f i l e d  mre than 
a month a f t e r  the dec is ion  is issued is untimely. 

1 r 
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PwxuREnaJT i3-230211.3 Aug. 12, 1988 
Caoopetitiue Negotiation 88-2 BD 141 

Caq?etitive advantage 
Organizational conflicts of interest 
Allegation substantiatian 

-ins 

Protest t h a t  proposed awardee is i n e l i g i b l e  for a 
contract because of a conf l i c t  of interest arising from 
its r e l a t i o n s h i p  with a company which a s s i s t ed  i n  
preparing the so l i c i t a t ion ,  pa r t i c ipa t ed  i n  proposal 
evaluation, and w i l l  administer the contract is denied 
where there is no evidence tha t  the propsed awardee and 
t h e  company i n  q u e s t i o n  have any relevant business 
a f f i l i a t i o n .  

l?mmmma 
contractor Qualification 
Iksponsibility 

Contractirq officer f indirqs 
Aff innative determination 
GRO review 

Protest t h a t  proposed awardee has an unsatisfactory 
safety record does not  es tabl ish t h a t  the procur ing  
agency may n o t  make an a f f i r m a t i v e  r e s p o n s i b i l i t y  
de te rmina t ion  i n  good f a i t h  where t h e  agency has  
investigated the company I s  safety record and determined 
tha t  it is sa t i s fac tory ,  and the alleged def ic iencies  
are unsubstantiated. 
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- E230977 Aug. 12, 1988 
Carpetitive Negotiation 
Offers 

Evaluation 
Point ratings 

Contention that evaluation, under which award selection 
was based on ccsnposite p i n t  scores for technical and 
price factors ,  led to an irrational award is denied 
where point scores obtained by o f f e r o r s  appear 
reasonable, re f lec t ive  of t h e  technical and price 
differences of the offerors' respective proposals, and 
consistent with the solicitation's evaluation scheme. 

Jxxmmmn e231033 Aug. 12, 1988 
Bid protests 88-2 CPD 143 

B i a s  allegation 
Allegation substantiation 

Evidence sufficiency 

Protest alleging that prime contractor conspired t o  
preclude protester frcm the procurement is denied since 
protester has not shown by virtually irrefutable proof 
that  prime contractor had a specific and malicious 
intent to injure the protester. 

FmamMEm 
Bid protests 

GIY) proa?dwes 
Interested parties 

SubcOntracrn= 

The General Accounting Office w i l l  consider a protest by 
a potential subcontractor where prime contractor is 
managing and operating a government-owned facility. 

! 
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pR0CuR;EMENT 
Bid Protests 

=procedures 
protest tiraeliress 

lO-day rule 

€3-231033 Con't 
Aug. 12, 1988 

Where the record i n d i c a t e s  that protester's knowledge of 
its bases of protest w a s  acqui red  8 working days prior 
t o  its protest  to the General Accounting O f f i c e  the 
protest is t imely  s i n c e  it w a s  f i l e d  w i t h i n  10 working 
days a f t e r  the basis of the protest was known. - 

q t i t i v e  Negotiation 
Requests for praposdls 

Auendmnts 
Propriety 

k c i s i o n  by prime contractor to amend r a t h e r  than cancel 
o r i g i n a l  s o l i c i t a t i o n  is r e a s o n a b l e  where protester 
f a i l s  to show t h a t  the na tu re  and scope of the changes 
warrant  c a n c e l l a t i o n  and re i ssuance  of the s o l i c i t a t i o n .  - €3-231108 Aug. 12, 1988 
Caorpetitive Negotiation 88-2 BiD 144 

ccmtrxt awards 
Initial-ffer awards 
Discussion 
Prupriety 

plammmn 
Canpetitive bkgotiation 

Cartract awards 
Initial-offer awards 

Prapriety 

Protest is sus t a ined  where c o n t r a c t i n g  agency awarded a 
c o n t r a c t  on t h e  basis of i n i t i a l  proposals for a n  i t e m  
t h a t  d i d  not conform to  a material s o l i c i t a t i o n  
requirement; award made on t e r n  d i f f e r e n t  fran basis on 
which compet i t ion  was conducted is improper, even though 
awardee a g r e e s  a f t e r  award t o  provide t h e  m i s s i n g  
component a t  the same total price a s  i n i t i a l  offer. 
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- €3-231499 Aug. 12, 1988 
Caq?etitive Negotiation 

-w=- for Proposdls 
Cancellation 
Justification 

review 

Contracting agency has reasonable basis to cancel 
request for proposals where specifications required 
domestically manufactured milling machines and no 
offeror can supply such machines. - e231540 AIQ. 12, 1988 

Bid protests 88-2 BD 145 
Nowpm judicial allegation 
1D review 

Protest that agency did not comply with regulation 
concerning preaward notice to unsuccessful offerors in 
small business set-aside provides no basis for 
disturbing the award where protester was not prejudiced 
by this procedural deficiency. 

l?mmmQm 
Cuupetitive -tiation 
Contract awards 
Ahinistrative discretion 

COG t/technical tradeof f s 
Technical superiority 

Award to higher priced, higher technically rated offeror 
is not  objectionable where technical considerations 
substantially outweighed cost in solicitation award 
criteria and the agency reasonably concluded that the 
awardee's superior proposal provided the best overall 
value. 

! 
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B-231540 Gon't 
Carpetitive Negotiation Aug. 12, 1988 

Discussion 
pdequacy 

Crj teria 

Requirement for meaningful discussions does rot obligate 
agencies to identify every aspect of a technically 
acceptable proposal that receives less than a maximum 
score. 

pKmREmm 8-231879.2 Aug. 12, 1988 
Bid protests 88-2 BD 146 = P- 

Protest tinreliness 
lO-day rule 

Protest based upon other than alleged improprieties in a 
solicitation that is filed later than 10 working days 
after the basis of the protest is known is untimely; 
agency's failure to notify protester of date of award to 
competitor does not excuse failure to protest within 
10 days of when agency notified protester of award and 
of reason for rejection of protester's proposal. 

pRxmEmm E231905 hq. 12, 1988 
Bid Prptests 
Federal procuremnt regulations/laws 

AEnchnents 

In response to a proposed amendment to the Federal 
Acquisition Regulation, the General Accounting Office 
has m objection to a provision which would extend the 
period of t i m e  contractors are required to retain 
certain accounting records when they fail to timely 
s u h i t  indirect cost rate proposals; likewise, there is 
no objection to a provision which expands the term 
"records" for retention purposes to include computer 
input data. 
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Emumlmn B-232031 A q .  12# 1988 
Bid Protests 88-2 CPD 147 
=procedures 
Protest tim=limss 

Apparent solicitation inproprieties 

Protest t h a t  s p e c i f i c a t i o n s  are w r i t t e n  around a 
par t icu lar  vendor's equipment is dismissed a s  untimely 
where it is f i l e d  after the closing date for receipt  of 
proposals established by the amendment that incorporated 
t h e  allegedly r e s t r i c t i v e  specifications.  

PIMCUREWENT B-226378 Aug. 15, 1988 
payment/bischarge 

Shiplrent 
Vendors 

B E  inition 

p€ammmm 
Paymnt/Discharge 

s h i p n t  costs -- 
Paynrent deductions 
Propriety 

A carrier's r a t e  tender provides that its rates apply 
only when the ''vendor" r e fe r s  to the tender at tire of 
shipnent. A Government B i l l  of Lading (GBL) , vhich did 
not r e fe r  to the tender, shows the U.S. Marine Corps as 
t h e  shipper of members' personal ef fec ts ,  which were 
picked up a t  a commercial warehouse. The General 
Services Administration ( S A )  applied the tender rates 
and deducted overcharges on the theory t h a t  "vendor" is 
l imi t ed  i n  maning to government contractors. CSA's 
action is sustained. Generally, "vendor" is defined as  
a seller of property, which neither the Marine Corps mr 
the warehouseman is. In any event, the use of the term 
creates an ambiguity I and ambiguities are construed 
against  the carrier issuing the r a t e  tender. 
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- 
Bid protests 

=procedures 
Preparation costs 

l?mmmmm 
Canpetitive Negotiation 

Offers 
Preparation costs 

B-229842.3 Aug. 15, 1988 
88-2 CPD 148 

Prior recommendation to conduct additional discussions 
w i t h  a view to terminating a contract award depending on 
the results of these discussions, based on General 
Accounting O f f  ice's (GAO) belief that contract 
performance had been suspended immediately, is 
withdrawn, where contracting activity erroneously 
permitted substantial performance to continue before 
suspending performance. Because additional discussions 
and termination are neither practicable m r  in the 
government's best interest, GAO ncw finds the protester 
entitled to the costs of filing and pursuing the protest 
and of proposal preparation, but not to any anticipated 
profits. - B-231122 Aug. 15, 1988 

contractor Qdification 88-2 CPD 149 
F&ponsibility 
Infonuation 

Suhuission time periods 

When a solicitat ion provision requiring bidders to 
submit make and m e 1  numbers of the helicopters offered 
is not intended to demonstrate bidders' conformance with 
specifications, the  information Qes not relate to bid 
responsiveness. Rather, this information concerns how 
bidders will perform and as such, is a matter of 
responsibility. Thus, bidders m y  properly suhit the 
information after bid opening. 
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JmxmMEm B-230972: 8-230972.2 
Carapetiti- mgotiatim A q .  16, 1988 
Offers 88-2 CEJD 150 

Evaluation 
Downgrading 

Plrrrpriety 

PRmmmEm 
Cccopetitive -tiation 

Offers 
Evaluation errors 
Allegation substantiation 

Protest  t h a t  agency's evaluation of pro tes te r ' s  proposal 
w a s  unreasonable  is denied where t h e  agency had a 
reasonable basis fo r  concluding t h a t  (1) a performance 
r i s k  was c r e a t e d  by t h e  p r o t e s t e r ' s  reduct ion of 
proposed costs i n  its best and f i n a l  offer by almost 20 
percent through a reduction in  the fr inge benefits  and 
hourly wages of its professional employees, and (2) the 
p r o t e s t e r ' s  s t a t e d  support-to-professional s t a f f ing  
r a t i o  w a s  i n a c c u r a t e  s i n c e  research a s s i s t a n t s  
( r e q u i r i n g  only  a high school diploma and 3 years 
experience) should have been c l a s s i f i e d  as suppor t ,  
ra ther  than professional,  s t a f f .  

FmamMEm €3-231524 Aug. 16, 1988 
sealed Bidding 88-2 CPD 151 

B i d  guarantees 
Responsiveness 

L R t t e r s  of credit 
A w W c Y  

Where a letter of c red i t  sutnnitted as a bid guarantee 
contains conditional language that  creates uncertainty 
as to whether the letter would be enforceable against  
the issuer ,  t h e  bid is p r o p e r l y  r e j e c t e d  a s  
nonresponsive, since the letter does not  provide the 
required firm comnitment. 

! 
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Bid protests 
premature allegation 

GA[3 review 

B-231752 Aug. 16, 1988 
-2 CPD 152 

Protest that agency may have disclosed allegedly 
proprietary information to cmpetitors is considered 
premature, where no solicitation has been issued. 

pmum3mm 
Noncclapetitive Negotiation 

Contract awards 
Sole sauces 

Propriety 

Favorable evaluation of unsolicited proposal dces not 
entitle the prcposal's submitter to an award: the 
decision whether to make an award based upon an 
unsolicited proposal is in the agency's discretion. 

plamumm B-230833.2 Aug, 17, 1988 
Bid Protests 88-2 B D  153 

Moot allegation 
G1y) review 

Protest that solicitation for installation of furnaces 
and water heaters does not contain sufficiently detailed 
drawings is denied where protester does not s h o w  that it 
is disadvantaged in any way not shared by other offerors 
by agency's approach in the solicitation and protester 
does not s h w  that that approach is unreasonable. - 

Contractor Wlif ication 

Statefiocal laws 
Licenses 

GAO review 

Solicitation provision which indicates that it is the 
bidder's responsibility to obtain required licenses is 
sufficient notice to bidders of state license 
requirements. 

! 
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- l3-230833.2 Con't 
specifications Aug. 17, 1988 

Mininun reeds standards 
Determination 

M n i s t r a t i v e  discretion 

Contracting o f f i c e r ' s  decision to salvage o n l y  newer 
f u r n a c e s  and water h e a t e r s  be ing  replaced by t h e  
con t r ac to r  is unobjectionable where agency determined 
t h a t  salvaging all of them would not be economical and 
the protester has n o t  shown t h a t  t h e  d e c i s i o n  was 
unreasonable. 

PwxYREwENT B-230736.3 Aug. 18, 1988 
Bid Protests 88-2 B D  154 

D i s m i s s a l  
Definition 

A p r o t e s t  of an award by a f i r m ,  which was found 
technica l ly  unacceptable due to understaffing , but which 
d o e s  n o t  d i s p u t e  t h e  agency d e t e r m i n a t i o n  i n  this 
regard, is dismissed without obtaining an agency report. 

€Tammma €3-231920 Aug. 18, 1988 
Bid protests 88-2 BD 155 
Gm EhLmedures 

Interested parties 

F i f t h  l o w  o f f e r o r  on a s o l i c i t a t i o n  under which award 
was made to the lowest qualified responsible o f f e r o r  is 
no t  an interested par ty  under the  General &counting 
Office's B i d  Protest  R e g u l a t i o n s  t o  p ro te s t  t h e  
q u a l i f i c a t i o n s  of t h e  low offeror, where p r o t e s t e r  does 
not also challenge t h e  qualifications of  t h e  t h r e e  
intervening of f e r o r s  . 
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Emxmmmr B-232155 m g .  18, 1988 
SocicH2comn 'c Policies 88-2 CPD 156 

small business (8)a sukmtracting 
e n i s t r a t i v e  regulations 
caopl' lance 
Gzy) review 

The award of a noncompetitive contract under s e c t i o n  
8 ( a )  of t h e  Small Business A c t  is a matter within t h e  
d i s c r e t i o n  of the cont rac t ing  agency. Such an award 
w i l l  not  be reviewed by the General Accounting Off ice  
absent  a showing of possible f raud  or bad f a i t h  on the 
part  of con t r ac t ing  a c t i v i t i e s  or t h a t  regula t ions  have 
no t  been followed. 

An a l l e g a t i o n  that several experienced minority-owned 
small businesses  t h a t  do n o t  participate i n  the s e c t i o n  
8 ( a )  program w i l l  be deprived of business  as a result of 
an 8(a) award is not  t a n t m u n t  to a showing of possible 
fraud or bad faith. 

pRnm2mm 8-232235 Aug. 18, 1988 
Socio-Eiconaru 'c Policies 88-2 B D  157 
Small businesses 

Cantract awards 
E l i g i b i l i t y  

Offeror  on a s e r v i c e s  procurement set as ide  for small 
business ,  w b  was found i n e l i g i b l e  f o r  award by t h e  
Small B u s i n e s s  A d m i n i s t r a t i o n  (SBA)  because of its 
extensive use of a large business subcontractor ,  is not  
prejudiced by the prmur ing  agency's f a i l u r e  to include 
i n  the  s o l i c i t a t i o n  the  proper c lause  l imi t ing  l a r g e  
b u s i n e s s  subcont rac t ing ,  where the SBA s ize  dec i s ion  
states t h a t  t he  o f f e r o r  is i n e l i g i b l e  f o r  award, whether 
or not the proper c lause  was applicable, because the 
large b u s i n e s s  s u b c o n t r a c t o r  was a n  " o s t e n s i b l e  
subcontractor" and 'I j o i n t  venturer' ' wi th  the o f fe ro r .  
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E=nmMEm 8-224480.10 Aug. 19, 1988 
Bid prates- 8%-2 CPD 158 
=procedures 

decisions 
Reconsideration 

Prior decision is affirmed where protester fails  to  show 
that decision was based on error of fact or law. - 

Special Procurement &thods/Categories 
Irlimuse perfornrance 
cost estimates 

Trainirrg 

Where government-provided training is reasonably 
necessary to assure safe and e f f i c i e n t  operation of 
cable ships, agency determination of the precise mount 
of training required for t h a t  purpose will n o t  be 
questioned where the  record does not show that the 
determination was made in a manner tantamunt to fraud 
or bad f a i t h .  - 

Special mncummnt Methds/Categories 
1- performance 
Cast evaluation 
EerSOnnel 

Agency properly excluded from in-house cost estimate the 
cost of s u p p r t  personnel whose positions would not be 
eliminated i f  a contract were awarded: cost comparison 
procedures require inclusion in estimate only of costs 
for positions that would ke eliminated. 
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- %-231444.2 Aug. 19, 1988 
Bid EWotests 88-2 Cn, 160 
-procedures 

Interested parties 
D i r e c t  interest standards 

Where p r o t e s t e r  would no t  be e l i g i b l e  for award under a 
set aside pursuant to section 8(a) of t h e  Small Business 
A c t ,  protest aga ins t  cance l la t ion  of procurement under 
t h e  8(a) program is dismissed. The p r o t e s t e r  lacks  the  
r e q u i s i t e  direct econcmic i n t e r e s t  to be considered an  
i n t e r e s t e d  p a r t y  s i n c e  it would no t  be eligible to 
compete €or t h e  c o n t r a c t  even i f  the protest were 
sustained. 

Elammmm 8-231575.2 plllg. 19, 1988 
Bid hrotests 88-2 0 161 
Dismissal 

Lkf inition 

Protest is dismissed where e s s e n t i a l  i s s u e  raised has 
a l r e a d y  b e e n  decided by t h e  G e n e r a l  S e r v i c e s  
Administration Board of Contract Appeals and remaining 
issues are either unt imely ,  academic or conce rn  a n  
aff inna t ive  determination of r e spons ib i l i t y ,  which the 
General Accounting Off ice genera l ly  dms not review. 

A p r o t e s t e r  c h a l l e n g i n g  a con t r ac t  award is not an 
interested party under General =counting O f f  ice Bid 
Protest Regulations, and its p r o t e s t  thus is dismissed, 
where it would no t  be i n  l i n e  for award i f  its protest 
were upheld. 
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- 
seazed Bidding 

Ambiguous bids 
Determimtion criteria 

l3-231715 AUJ. 19, 1988 
-2 CPD 163 

Protest that solicitation reimbursement provision is 
ambiguous because it does not sufficiently limit the 
bidders' potential obligation to supply material without 
additional government reimbursement is denied where the 
solicitation reasonably describes the work to be 
performed, since the mere presence of some risk does not 
render a solicitation improper. Bidders are expecked to 
consider the degree of risk in calculating their bids.  

FIamEmm 
sealed B i d d w  

Invitations for bids 
Govennmnt estimates 

Defects 

Protest t ha t  solicitation estimate for reimbursable 
materials is inaccurate and insufficiently detailed is 
denied where estimate is based on historical data and 
t he  record does not establish t h a t  estimate is 
unreasonable or n o t  based on the best information 
available to the agency. 

pm3mmmr J3-231748 Aug. 19, 1988 
Caopetitive Negotiation 88-2 8D 164 

Contract awards 
Initial-offer awards 

mriety 

Award on the basis of initial proposals is proper where 
the solicitation advised offerors of this possibility 
through incorporation by reference. 
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- E231748 Con't 
contractor Qualification Atq. 19, 1988 

Fbzpnsibility 
Contracting officer findings 
Aff imtive determination 
0 review 

Whether offeror w i l l  deliver equipment meeting 
specification requirements of request for proposals is 
not a matter of the technical acceptability of the 
proposal--where technical proposals were not required-- 
but of the offeror's responsibility. General Accounting 
Office will not review the contracting officer's 
a f f  innative determination of responsibility absent a 
showing of possible fraud or bad faith on the part of 
contracting officials, or of misapplication of 
definitive responsibility criteria. 

plammmm 
Contractor Qualification 

Respmsibility 
Contractirq officer findings 

pte-award s5urvqs 

The award of a contract constitutes an affirmative 
determination of responsibility; the decision of whether 
to conduct a preaward survey pr ior  to such a 
determination, or to r e l y  on other information, is 
within the contracting officer's broad discretion. - B-232012 Aug. 19, 1988 

Bid protests 88-2 CPD 165 
--s 

Prqtest tinreliness 
m n t  solicitation inproprieties 

A protest based upon an alleged impropriety in a 
solicitation that is apparent before the closing date 
for receipt of proposals is untimely when filed after 
that closing date. 

E 

D-40 



- -232012 Con't 
contractor Qualification Aug. 19, 1988 
Rzsponsibility 

Contracting officer findimp 
Aff imative determination 
GAO review 

Whether a prospective contractor can perform the 
contract with its proposed personnel relates to t h e  
firm's responsibility, and the General &counting Off ice  
will n o t  review an affirmative responsibility 
determination absent a showing of possible agency fraud 
or bad faith or an alleged agency failure to apply 
definitive responsibility criteria properly. 

pmamama B-232290 A q .  19, 1988 
Bid protests 88-2 CPD 166 
Information request 

procedures 

Offeror who relies on erroneous oral advice fran agency 
concerning applicability of Buy American A c t  evaluation 
requirements to Canadian products does so at its own 
peril where solicitation warned that oral advice would 
not be binding. Moreover, offeror was on constructive 
notice of the regulation setting forth exemption for 
Canadian products because the regulation was published 
in t h e  Federal Register. - 

soci<rEeopullu 'c Policies 

-tic sources 
Preferred prroducts/servioes 

Campliarme 

Agency's failure to apply Buy American Act  evaluation 
factor to offer based on a Canadian product  does not 
provide a v a l i d  basis for protest since applicable 
regulations exempt Canadian p r o d u c t s  fran Buy American 
Act requirements. 
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PRmmmNe E3-230211.4 Aug. 22, 1988 
Bid prptests 88-2 CPD 167 

Mack allegation 
G W  review 

Protest that proposed awardee did not comply with a 
solicitation qualification criterion requiring of ferors 
to demonstrate specific Interstate Commerce Commission 
carrier authority is denied where the contracting agency 
deleted the requirement by amendment to the 
solicitation. 

PmamQmm 
-titi= Negotiation 

Evaluation criteria 
Izesues- for proposals 

cost/technical tradeoffs 
price ocmpetition 

Contracting agency's decision to make award to lower- 
cost lower-scored offeror w a s  not unreasonable where 
the solicitation advised offerors that cost might be 
determinative, the lower cost proposal was determined to 
be essentially technically equal with the protester's 
proposal, and the contracting agency evaluated the cost 
realism of the lower cost proposal. 

PmcmEmm 
Campetitive Negotiation 

evaluation criteria 
=wests for P- 

Personnel experience 

Contracting agency's decision to consider offeror's 
experience transprting low-level radioactive uranium 
mill tailings under the solicitation's hazardous waste 
experience evaluation factor was reasonable and 
consistent with the evaluation criterion, where the 
solicitation did not specifically define hazardous waste 
and the radioactive waste to be transported under the 
solicitation will be handled primarily by the agency in 
specially designed containers. 
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p€ammmT w231097 Aug. 22, 1988 
Cclmpetitive Negotiation 88-2 CPD 168 

Contract awards 
Ahkistrative discretion 
coSt/technical tradeorfs 
Technical superioriw 

I n  a nego t i a t ed  procurement where the  government 
reserves the r igh t  to award a contract  to other than the 
low offeror ,  award to a higher-priced offeror  is proper 
where it is determined t h a t  award to a technically 
superior of fe ror  a t  a reasonable but higher price is 
jus t i f i ed .  - €3-231516 Aug. 22, 1988 

Bid protests 
Allegatim 

Abandornrent 

Where the agency spec i f ica l ly  rebuts an issue raised i n  
the i n i t i a l  p ro tes t  and protester  f a i l s  to address the 
agency 's  r e b u t t a l  i n  its comments on t h e  agency's 
report ,  the issue is d e e d  abandoned. - 

B i d  Protests 
P- 

Protest timeliness 
lo-day rule 

Unsupported and speculative al legat ions tha t  an agency 
may not have f u l l y  and f a i r l y  evaluated p r o t e s t e r ' s  
p roposa l ,  r a i s e d  for  t h e  f i r s t  time i n  pro tes te r ' s  
cements, are untimely and otherwise f a i l  to provide a 
basis for  protest. 

ll 
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PRMXIRMENI: B-231516 Con't 
Soc i~Ecxnwrm 'c Policies Aug. 22, 1988 

Disadvantaged business set-asides 
anall businesses 

E l i g i b i l i t y  
Determination 

General Accounting Office will n o t  consider an 
allegation that a firm is not a small disadvantaged 
business, eligible for a set-aside award, since the 
conclusive authority to decide such matters is vested 
with the Small Business Administration. 

EJxmwmm El-231898.2 Aug. 22, 1988 
Bid Protests 

Gzy3 pmx?dums 
Protest timelitless 
significant i s sue  exenptions 

Appl icabi l i ty  

Untimely protest that awardee's equipment does not meet 
specifications in solicitation does not present a 
significant issue warranting waiver of timeliness 
requirements since issue raised is not of widespread 
interest or importance to the procurement cmunity. - 

B i d  protests 
Gm procedures 
Protest timeliness 
lo-day rule 

Adverse agency actions 

ll 

Protest filed more than 1 0  working days after the 
contracting agency denied agency-level protest is 
untimely; protester's continued pursuit of the protest 
with the agency does not t o l l  timeliness requirements. 
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PRDCUREMENT -231184 Aug. 23, 1988 
Sealed Biddirq 88-2 8D 171 

B i d s  
Responsivemss 

P m - d  SaDIples 
Acceptability 

Bid sample t h a t  does not conform to  s o l i c i t a t i o n  
requirement t ha t  hypodermic s y r i n g e s  be suppl ied  i n  
q u a n t i t y  packages of 50-count does n o t  render bid 
nonresponsive where s o l i c i t a t i o n  d id  not reasonably 
advise of fe rors  that packaging requirement was sa l i en t  
charac te r i s t ic  for sample evaluation, and offeror  agreed 
i n  its bid to furnish packages of 50 i n  the event it 
received the award. 

plamBmm -231353.2 Aug. 23, 1988 
Socio-Fkmmu ' c  Eolicies 88-2 BD 172 

Snail txlsiness 8(a) fllbcontractirq 

Administrative discretion 
use 

The noncompetitive award of an 8 ( a )  contract  after an 
announcement is published in  the Gxunerce Business Daily 
khat indicated that the requirement would be acquired 
through competition is mt evidence of bad f a i t h  on the 
par t  of contracting o f f i c i a l s .  - B-231639 Aug. 23, 1988 

Campetitive Negotiation 88-2 B D  173 
-w=- for Proposals 

Evaluation criteria 
cost/technical tradeoffs 
Technical superiority 

Agency properly selected a higher-pr iced , h i g h e r  
t e c h n i c a l l y  r a t e d  proposal  where t h e  r eques t  for 
proposals advised t h a t  t e c h n i c a l  f a c t o r s  w e r e  more 
imwrtant  than cost and the agency reasonably determined 
tha t  the higher-priced proposal had technical advantages 
t h a t  e r e  worth the additional cost. 
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pmcmmmr e231700 Aug. 23, 1988 
Socio%xmcnu -c pblicies 88-2 CPD 174 
M l  business set-asides 
USe 
Administrative discretion 

Protest t h a t  agency improperly awarded a con t r ac t  f o r  
electric relays under a small business set-aside to  a 
firm that proposed a p r i c e  a l legedly  i n  excess of the 
item's f a i r  market p r i c e  is denied, s ince  the  agency's 
determination, i n  accordance with governing procurement 
regula t ions ,  t h a t  t h e  awardee's of fe red  price d id  not 
exceed the  f a i r  market price, was reasonable. - B-226540.2 Aug. 24, 1988 

Bid Protests 
WKooedUres 

GtK) decisions 
Recansideration 

In response to a request for  reconsideration, k~ f ind  
t h a t  t h e  Army Corps of Eng inee r s  (Corps) has  n o t  
s u h i t t e d  evidence s u f f i c i e n t  to warrant reversing B- 
226540, Aug. 21, 1987, 66 C a p .  Gen. 441, i n  which we 
held t h a t  the C o r p s  was liable to a subcontractor f o r  
t h e  Corps' breach of a joint payment agreement between 
the  Corps, the cont rac tor  and subcontractor,  where the 
Corps issued a check only to one party. 
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- 8-226540.2 Can't 
payaaentmscharge A q .  24, 1988 

paVment procedures 
Joint payees 

Illegal/inpmper payments 
Corrective actions 

Proper measure of damages f o r  breach of a jo in t  payment 
agreement b e t w e e n  t h e  Army Corps of Engineers, the 
c o n t r a c t o r  and s u b c o n t r a c t o r  is t h e  amount t h e  
subcont rac tor  would have received had the government 
check been i ssued  j o i n t l y  t o  t h e  contractor  and  
subcontractor as provided by the agreement. As that 
m u n t  is not  c l e a r ,  a t  a minimum the Corps should pay 
t h e  subcon t rac to r  the  $5,000 mentioned in  the jo in t  
payment agreement a s  the value of the materials to be 
supplied by the subcontractor to the project.  Should 
the subcontractor be able to prove fur ther  damages, the 
Corps of Engineers  should make addi t iona l  payments 
a t t r i bu tab le  to the breach. 

Exxmamm B-230305.2 Aug. 24, 1988 
Bid Protests 88-2 BD 175 

Information disclosure! 
Ccnpetitive advantage 

I n  procurement f o r  a r c h i t e c t u r a l  and engineer ing  
services ,  contracting agency's decision that disclosure 
of procurement information to the protester created an 
appearance of impropriety and ju s t i f i ed  se t t i ng  aside 
recommendation of the i n i t i a l  evaluat ion bard and 
beginning a new select ion process w a s  reasonable s ince 
d i s c l o s u r e  showed t h a t  p r o t e s t e r  had had access to 
information about the i n i t i a l  select ion process which 
was rot to be released outside the government. 

I 
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- €3-230305.2 Con' t 
Ccnpetitive Negotiation Aug. 24, 1988 

Offers 
Evaluation 

e i n g  
Pmpriety 

Where f i r s t  s e l e c t i o n  process f o r  a r c h i t e c t u r a l  and 
engineering services is set aside due to appearance of  
impropriety c rea ted  by d i sc losu re  of information about 
t he  procurement to t h e  protester, and, as a result of 
second  s e l e c t i o n  process, the protester's ranking is 
s i g n i f i c a n t l y  lowered, con t r ac t i rq  agency should review 
second e v a l u a t i o n  of protester to ensure that it is 
reasonable.  

PHxmmmr B-231787 Aug. 24, 1988 
Bid Protests 88-2 B D  176 
Gm P- 

Interested parties 
D i r e c t  intemt standards 

To be considered an i n t e r e s t e d  pa r ty  to protest under 
the  Compt i t i on  i n  Contracting A c t  of 1984 and General 
Accounting Off ice  Bid Protest Regulations,  a p a r t y  must 
be an a c t u a l  or prospec t ive  bidder or o f f e r o r  whose 
d i r e c t  economic i n t e r e s t  would be a f fec t ed  by the award 
or f a i l u r e  to award the con t rac t  a t  issue. A p o t e n t i a l  
supplier to t he  success fu l  o f f e r o r  which is n o t  a n  
a c t u a l  bidder  or o f f e r o r  i t s e l f  is not  an in t e re s t ed  
p a r t y  to cha l lenge  the  con t r ac t ing  agency's d e c i s i o n  
r e g a r d i n g  t h e  t e c h n i c a l  a c c e p t a b i l i t y  of  a c t u a l  
o f f e r o r s '  propsals. 
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PIiOaJREwENT B-232071 Aug. 24, 1988 
Bid Protests 

Federal procureEnt regulations/laws 
AFaendments 

The General Accounting Office has no objection to a 
proposal t o  c o n s o l i d a t e  and c l a r i f y  t h e  e x i s t i n g  
provisions of the Federal k c p i s i t i o n  Regulation with 
respect to  the requirements fo r ,  and the analysis  o f ,  
cost or pr ic ing da ta  s u b m i t t e d  i n  support of proposed 
subcontractors. 

l%xmmmw e232198 Aug. 24, 1988 
Bid Protests 88-2 aD 177 
wP=-du=s 

Interested parties 

Protester is not an interested party to challenge award 
to  another offeror under s o l i c i t a t i o n  se t  aside for 
small bus iness  where Small Business  Administration 
determines t h a t  protester is no t  a small business and 
therefore would not be e l i g i b l e  for award even i f  its 
protest  were upheld. - 
Bid protests 
-procedures 

Protest timliness 
Apparent solicitation iupqrieties 

Protest based upon alleged improprieties apparent from 
the face of a = l i c i t a t i o n  is untimely where not  f i l e d  
u n t i l  a f t e r  due date  for i n i t i a l  proposals. 
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- 8-232198 Con't 
Socio-Ewnmu 'c Policies A q .  24, 1988 
small businesses 

Size determination 
review 

Protest concerning decision by Small Business 
Administration (SBA) that protester is not a small 
business will not be considered on the merits in view of 
SBA's conclusive statutory authority to determine size 
status matters. - 
Socicd3xmau 'c Plolicies 
smuall busimsses 

Size status 
protesbrs 

Contracting off iers 

There is no legal basis to object to contracting 
officer's decision to file a protest with the Small 
Business Administration challenging protester's size 
status based on issues raised in an untimely size status 
protest filed by another offeror. 

plammmw E232324 Aug. 24, 1988 
B i d  protests  at^-2 cm 170 

WKocedUres 
l?=E== 
Cmpetition enhamanent 

General Accounting Office (GAO) will not consider 
contention that requirement should be made more 
restrictive since GAO's role i n  reviewing bid protests 
is to ensure that  the statutory requirements for full 
and open competition are m e t ,  not to protect any 
interest a protester may have in more restrictive 
requiremnts. 

I 
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pmcmmmm e232324 Con't 
Cclrqpetitive Negotiation Aug. 24# 1988 
Carpetitive advantage 
Non-prejudicial allegation 

A protest alleging tha t  a competing offeror had a 
competitive advantage based on geographic location is 
without merit since any canpetitive advantage did not 
result from preferential or unfair treatment by the 
government. - E3-230736.4 Aug. 25, 1988 
Bid Protests 88-2 CPD 179 
Dismissal 
Wf inition 

A protest of an award by a f i r m ,  which was found 
technically unacceptable due to understaffing , but which 
does not dispute the agency determination in this 
regard, is dismissed. 

PRDCUREMENT B-231618 Aug. 25, 1988 
Bid Protests 88-2 CPD 181 

Non-pl?e judicial allegation 
GRO review 

Incumbent contractor ' s protest that contracting 
activity's conflicting advice regarding the firm's 
performance obligation during extension period of its 
contract affected the validity of t h e  follow-on 
competition is denied, where neither any substantive 
effect on such canpetition, nor prejudice to protester, 
is discernable from the record. 

I 

I 
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I - B-231618 Con't 
Contractor Qualification m. 25, 1988 
R?sponsibility 
Contracting offioer findings 
Affirmative determination 
Gzy) review 

The General Accounting Office will not review a 
contracting officer ' s af f i m a t  ive respons i b i 1 i ty 
determination absent a showing of possible fraud or bad 
faith, or that definitive responsibility criteria in the 
solicitation were not m e t .  - 

Bids 
Sealed Bidding 

€&spansiveness 
netemination criteria 

Bidder's failure to suhnit standard certifications and 
representations with the bid at bid opening does not 
affect the f inn's material obligations and therefore 
does not render the bid nonresponsive and may be 
corrected after bid opening. 

FHXmmma 
sealed Biddillg 
unbalan=ed bids 
Allegation substantiation 
Evidence sufficiercy 

A bid is not mathematically and materially unbalanced 
unless there is reasonable doubt that award will result 
in the lowest overall cost to the government. 
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Flammmm 
Bid Protests 
GAO pRxcedums 

Protest timeliness 
lO-day rule 

B-231694 Aug, 25, 1988 
88-2 CPD 182 

Protest f i l e d  mre than 10 days after the protester was 
orally informed of the basis of pro tes t  is untimely; 
protester m y  n o t  delay f i l i n g  its protest  u n t i l  it has 
r e c e i v e d ,  i n  w r i t i n g ,  a c i t a t i o n  to the  s p e c i f i c  
provision of the Federal X q u i s i t i o n  Regulation on which 
agency relies f o r  taking its action. 

P l a m m a m  
Ccmpetitive Negotiatian 

Caopetitive advan- 
Inrrnnbent contractors 

Protest tha t  s ta r tup  date for contract  f o r  educational 
services  is unduly r e s t r i c t i v e  is denied where agency 
states reasonable basis f o r  requirement and pro tes te r  
o f f e r s  no evidence to rebut the agency's showing. 

I?mmmmm B-231103 Aug. 26, 1988 
Sealed Biddim 88-2 CPD 184 
Bids 
Bid guarantees 

amision 
Responsivemss 

Bid bond properly signed by two individual su re t i e s  is 
not rendered materially def ic ien t  because of sure t ies '  
f a i l u r e  to list a l l  other  surety obl igat ions on Standard 
Form 28. 

I 
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FTmmmmr €3-231103 Can't 
sealed Bidding Aug. 26, 1988 
Contracting officers 
Bad faith 

Allegation substantiation 

Allegation that contracting officials acted in bad faith 
in conduct of procurement is denied where allegation is 
based purely on supposition and conjecture and is not 
supported by the record. - 

Sealed Biddirg 

Defects 
Invitations for bids 

Evaluation criteria 

Inclusion in solicitation of allegedly inaccurate 
estimates of level of effort necessary to perform work 
requirements is not a material solicitation defect where 
other more pertinent information is provided in 
solicitation which allows the bidders to prepare their 
bids intelligently and on a comTlon basis. - w231342 Aug. 26, 1988 

Special ProCuFement 88-2 B D  185 
~thods/Categories 
Options 

use 
Contract extension 

Propriety 

Agency did not act improperly in issuing a new 
solicitation to test the reasonableness of option prices 
where, due to the lapse of time since issuance of the 
original solicitation and the limited ccmptition then 
obtained, it w a s  reasonable to oonclude that market 
conditions might have changed, and the ccmplexity of the 
agency's requirement precluded use of an informal market 
survey. 

I 

D-5 4 



B-231698.2 Aug. 26, 1988 
88-2 CPD 186 

P r o t e s t e r ' s  explanation that its inab i l i t y  to timely 
f i le  c m n t s  to agency report was due to complexity of 
pro tes t  issues  does not provide basis to reopen case 
dismissed for failure to timely file comments. The 
protes te r  i n  such a case was required by Bid Protest 
Regulations t~ timely advise of its continued i n t e r e s t  
i n  the pro te s t  and request extension of time to submit 
c m n t s .  

plammmr B-231925 Aug. 26, 1988 
Bid Protests 

GM3 authority 

The General Accounting Office does not have jur i sd ic t ion  
to decide a claim by S&S Truck & Tractor Parts, Im. 
against  the Defense Construction Supply Center because 
the claim f a l l s  under the Contract Disputes  A c t ,  41 
U . S . C .  S S  601-613, and should be heard by t he  
contracting agency. 

I 
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- B-232303 Aug. 26, 1988 
Bid Protests 00-2 B D  187 
Allegation substantiation 

Lacking 
c;AD review - 

Socio-Ecman 'c pullicies 
small business set-asides 
USe 
Westrict ions 

Protest that agency w a s  required by Federal Azquis i t ion 
Regulation S 19.501(g) to i ssue  s o l i c i t a t i o n  as small 
business  set-aside because previous requirement had been 
success fu l ly  acquired on bask of small business  set- 
a s i d e  i s  d i s m i s s e d  w h e r e  record shows p r e v i o u s  
procurement was not a small business  set-aside. - 8-231165 Aug. 29, 1988 
Ccmpetitive Negotiation 88-2 Cm, 188 
Carpetitive advan- 
privileged information 
Information disclosum 

The con t rac t ing  agency ac ted  reasonably i n  concluding 
t h a t  a n  i n a d v e r t e n t  d i s c l o s u r e  of cost information 
r e l a t i n g  to the  protester's development c o n t r a c t  does 
n o t  w a r r a n t  t h e  e x c l u s i o n  of the r e c i p i e n t  of that 
information frcm c m p e t i t i o n  on a training c o n t r a c t  in 
l i g h t  of the likely adverse e f f e c t  t h a t  exclusion would 
have on o v e r a l l  c m p e t i t i o n  and because the record does 
not d i sc lose  that the  r e c i p i e n t  used the information in  
the prepara t ion  of i n i t i a l  proposals. 

D-56 I 



FmcmmEm B-231449 Aug. 29, 1988 
Canpetitive Negotiation 88-2 BD 189 
&quests for prqmsals 
Terms 
Wiguity allegation 
Interpretat ion 

Solicitation was not ambiguous as of deadline for 
receipt of proposals, and thus was not defective, where 
agency's intended interpretation was set forth in a 
letter signed by the contracting officer and sent to all 
potent i a l  of ferors, including the protester, and 
offerors also were advised of the interpretation by 
telephone. - B-230107.3: B-230107.4 
Bid protests A q .  30, 1988 -- 88-2 CPD 190 

(;AD decisions 
Reconsidemtion 

Request for reconsideration of prior decision, holding 
that solicitation's prequal if ication testing 
requirements *re not unduly restrictive of competition, 
is denied where the protester fails to present facts or 
legal arguments to establish t h a t  the prior decision was 
erroneous. 

pRoalRB(ENT 
Bid protests 
Moot allegatim 
0 review 

i 

Protest that the original equipment manufacturer (OEM) 
should be required to undergo the same 400-hour 
endurance test for the parts being procured as required 
of all alternate offers is denied where the solicitation 
did not  require testing of OEM parts but only imposed 
testing for previously unapproved alternate parts. 
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pmummmr W231175 Con't 
Noncmpetitive Negotiation Aug. 30, 1988 
Offers 

Definition 
E 

pFammNr 
Ncxwnptitive Negotiation 

C l a r i f  icatim 

Offers 
sole sources 

m i e t y  

Where solicitation does not call for technical proposal 
in any particular form or detail, a brief telegraphic 
offer by an Unapproved source referencing proposed sole- 
source part number reasonably can be interpreted as a 
general offer to meet the requirement; offeror's 
clarification during subsequent source approval process 
that it is offering its own part thus does  not 
constitute a material proposal modification that could 
necessitate holding discussions with all offerors. 

€laammm B-231200 Aug. 31, 1988 
B i d  Protests 88-2 B D  194 

Allegation investigation - review 

General Accounting Office will not consider a protest 
that a lower-priced offer w a s  mistaken and should not 
have been accepted w i t h o u t  further inquiry, since it is 
solely the responsibility of the contracting parties to 
assert rights and bring forth the necessary evidence to 
resolve mistake questions. 

I 
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- B-231200 Can't 
Contractor Qualificaticm Aug. 31, 1988 
-ibility criteria 

Price masonablemss 

Solicitation provision calling for agency evaluation of 
price reasonableness is not a definitive responsibility 
criterion, which is an objective standard stated in a 
solicitation to help measure an offeror's ability to 
perform. 

EmnmHNT 5231448.2 A q .  31, 1988 
Bid Protests 88-2 B D  195 - P- 

Protest timelimss 
lo-day rule 

E f f e c t i v e  dates 

Where protester's statement of facts as to t he  
timeliness of its protest is essentially undisputed, any 
doubt as to the timliness of the protest is resolved in 
favor of the protester. - 
Sealed B i d d i q  

Auendumts 
Invitations for bids 

Ackmwledgumt 

Where a bidder admits receiving an IFB amendment it is 
not relieved of its respnsibility of acknowledging 
receipt of the amendment even though it claims it did 
not receive a separate acknowledgment form which w a s  to 
be used to acknowledge the amendment. 
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- 13-231448.2 Con' t 
sealed Bidding Aug. 31, 1988 
Invitations for bids 

Ammbnts  
pcknowledgrrrent 
Responsiveness 

The f a i l u r e  t o  acknowledge receipt of an amendment 
increasing wage rates cannot be cured a f t e r  bid opening 
by a bidder whose employees are not a l ready  covered by a 
c o l l e c t i v e  bargaining agreement binding the firm to pay 
wages not less than those prescribed by the Secre ta ry  of 
Labor. 

p€ummmn 13-231473.2 Aug. 31, 1988 
Specifications 88-2 B D  196 
Minimnn needs standards 

Campe t i the  restrictians 
Gm review 

A s o l i c i t a t i o n  which ca l l ed  for a p i p  organ, excluding 
e l e c t r o n i c  organs,  is no t  unduly restrictive where the  
organ is to be placed i n  a chapel s p e c i a l l y  designed and 
constructed to cunplement the a r c h i t e c t u r e  of a building 
l i s t e d  i n  the National Register of Historical Places. 
The design of t h e  organ is inherent ly  l inked to  t h e  
func t iona l  purpose of harmonizing t h e  instrument with 
its environment. 

pMxmmmr B-231772 Aug. 31, 1988 
Soci- ' c  policies 88-2 CPD 197 
Small business set-asides 

USe 
Achinistrative discretion 

When, i n  response to a s o l i c i t a t i o n  conducted under a 
small disadvantaged business (SDB) set-aside, offerors 
a l l  proposed p r i c e s  t h a t  exceeded the  f a i r  market price 
for t h e  item i n  question by more than 10 percent, the 
agency did not act improperly i n  withdrawing the SDB 
s e t - a s i d e  and d e c i d i n g  t o  resolicit the procurement 
under a small business set-aside. 

I 
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- E231823 Aug. 31, 1988 
Sealed Bidding 

I b O e m h m k s  
Invitations for bids 

AcknrJwledgment 
lbspansiveness 

Where an amendment to  an i n v i t a t i o n  for bids imposes a 
new and more s t r i n g e n t  o b l i g a t i o n  on p r o s p e c t i v e  
con t r ac to r s ,  the amendment is material, and an agency 
may properly reject a bid as nonresponsive f o r  f a i l u r e  
to acknowledge the amendment. - 

M e d  Bidding 

Auenc%ents 
Imitations for bids 

Notification 

The f a c t  that bidder may not  have received the amendment 
to an i n v i t a t i o n  f o r  bids u n t i l  a f t e r  bid opening is 
i r r e l e v a n t  absent evidence t h a t  the f a i l u r e  to  timely 
rece ive  the amendment r e su l t ed  from a d e l i b e r a t e  attempt 
by the  cont rac t ing  agency to exclude the bidder from 
competition. 

pImmmma B-231987 Aug. 31, 1988 
Bid protests 88-2 CPD 198 
w- 

Interested parties 

Ninth low offeror, on a s o l i c i t a t i o n  under which award 
was made to the lowest responsible o f f e r o r ,  is not an 
i n t e r e s t e d  par ty  under General Accounting Office B i d  
Protest Regulations to protest p ropr i e ty  of award to  
o f f e r o r  pending debarment , where p r o t e s t e r  has not also 
p r o t e s t e d  a g a i n s t  a n y  p o s s i b l e  award t o  s e v e n  
intervening offerors. 
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TOPICS 8-230727 Aug. 1, 1988 
Federal Acfninistrative/ 
Legislative Matters 

Advisory cunnittees 
G i f  ts/donatiosls 

Acceptance 

No statutory mechanism exists for accepting 
contributions to the United States Commission on 
Improving t h e  Effectiveness of the United Nations 
(Comnission) before March 1, 1989. The statute that 
creates the Conmission does not  take effect until March 
1, 1989, and f a i l s  to authorize any entity to act on 
behalf of the Cormnission. - TOPICS w229258.2 Aug. 2, 1988 
National Security/ 
International Affairs 
Executive powers 

NatioMl emergen=ies 
Private pruperty 

USe 

In response to a letter from Mr. Philip J. Loree, 
Chairman of the Federation of American Controlled 
Shipping, asking the General Accounting Office to 
reconsider our opinion, B-229258, April 14, 1988, GAO 
has determined that reconsideration of our decision is 
not warranted at this time. Our  opinion involved the 
scope of, section 902(a) of the Merchant Marine A c t  of 
1936, as amended. Section 902(a) provides the Secretary 
of Transportation with the authority, under specif i d  
conditions to requisition vessels "owned by citizens of 
the United States." The legislative history of the 
provision does not support Mr. Loree's view that the 
term "Owned" was intended to mean "beneficially owned" 
kcordingly, GAO reaffirms its prior decisions. 
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MISCELUSNMlClS m1Cs B-231065 Aug. 10, 1988 
Agriculture 
Subsidies 
Eligibility 
statutory regulations 

Subtitle C of the T i t l e  X I 1  of t h e  Food Secur i ty  kt of 
1985, Pub. L. No. 99-198, makes fanners i n e l i g i b l e  for 
federal farm b e n e f i t s  i f  they produce an a g r i c u l t u r a l  
c m m d i t y  on "converted wetland" when the  conversion of 
the  wetland begins a f t e r  enactment of the  l a w .  The 
dra in ing  or f i l l i n g  of w e t  spots which were only f amed  
n a t u r a l l y  before the Act, may cause t h e  loss of farm 
b e n e f i t s  s ince  t h i s  w a s  "wetland" and n o t  "converted 
wetland" p r i o r  to t h e  A c t .  

~ I c s  
Agriculture 
subsidies 
Eligibility 

Statutory interpretation 

TOPICS 
Agriculture 
Sthidies 
Eligibility 
Statutory regulations 

S u b t i t l e  C of T i t l e  X I 1  of t h e  Food Secur i ty  A c t  of 
1985, Pub. L. No. 99-198, makes farmers i n e l i g i b l e  fo r  
f ede ra l  farm bene f i t s  i f  they produce an a g r i c u l t u r a l  
c m m d i t y  on "converted wetland" when the conversion of 
the wetland begins a f t e r  enactment of the l aw.  House 
M e r c h a n t  Marine and F i s h e r i e s  Committee's report 
language dealing with the "minimal e f f e c t "  exception for 
t h e  conversion of wetland a f t e r  the law's enactment, is 
a t  most guidance and is not binding on t h e  Secretary of 
Agr icu l ture ,  s ince  it did not appear i n  the l a w  nor was 
it incorporated by reference i n t o  the  law.  
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MISCEUANBOUS TOPICS B-226811.2 Aug. 15, 1988 
~ederal &hinistrative/ 
Legislative Matters 

Administrative w l a t i o n s  
mrds nranagement 
Signatures 

Question of whether SF 52 must be signed i n  pen and ink 
is, i n  t h e  f i r s t  instance,  for the c o n s i d e r a t i m  of the 
O f f i c e  of Personnel Management, which administers t he  
s t a t u t e s  and promulgated implementing r e g u l a t i o n s  
requi r ing  use of SF 52 to  i n i t i a t e  personnel actions. 
However, review of instructions a c c q a n y i n g  SF 52 would 
i n d i c a t e  t h a t  a pen and ink s igna ture  of approving 
o f f i c i a l  is not required. Thus, e l ec t ron ic  approval and 
t r ansmiss ion  of information contained on SF 52 would 
seem to be permissible. 

i 
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lWEmRumsfimANCIAL- 
Accountable Officers 

Disbursing officers 
Relief 

Illegal/improper payments 
Overpayments B-23 2 3 5 1 31...A- 5 

Relief 
Physical losses 

Theft B-232253 12. ..A- 4 

Appropriation Availability 
purpoSe availability 
Specific purpse restrictions 
Lobbying B-229069.2 l...A- 1 

Budget Process 
Apprupriated funds 

Definition B-228777 26...A- 5 

Rnds 
Deposit 
Miscellaneous revenues 8-228777 26...A- 5 

Funds transfer 
Loans 

Authority B-230954 1 . * . A -  2 

Claims Against Govermnt  
C l a i m  settlement 

Arrrount determination 
Tax liability B-210857.4 24...A- 4 
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APPRIDPRIATIONS/FI"CIAL HilNmmm - am. 
Claims ~y Govermnt 

Debt collection 
Comprmise authority B-229063.4 3. ..A- 3 

Past du? accQunts 
Debt collection 
Penalties 

Interest 8-229068.4 3...A- 3 

Obligation 
Payments 
Advances 
Subscriptions 
Authority 

CIVILIAN PERsONNEL 
Cornpensat ion 
overpaylnents 

Error detection 

Waiver 
Debt collection 

overtinoe 
El ig i b i 1 i t y  

Commuting time 
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