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B-178205.98 

The Honorable John A. Durkin 
United States Senate 

Dear Senator Durkin: 

At your request we examined the Department of Energy's 
policies and implementing procedures for avoiding conflicts 
of interest when private technical consulting and manage- 
ment support organizations contract with the Department. 
As agreed to in discussions with your office, we limited 
our work to contracts awarded by the Department's head- 
quarters purchasing activity. 

In 1978, the Department developed a new conflicts-of- 
interest regulation that went into effect on January 11, 
1979. It superseded Temporary Regulation No. 35, issued 
on June 24, 1977, by the former Energy Research and De- 
velopment Administration whose functions were transferred 
to the Department on October 1, 1977. Temporary Regulation 
No. 35 was used by the Department from that time until 
the new regulation was issued. 

We could not form an opinion as to the effectiveness. 
of the new regulation because of the short time in which it . 
has been applicable, and we found only one contract awarded 
under the new regulation. Accordinglyt as arranged with 
your office, we are primarily furnishing an informational 
report which provides background on organizational conflicts 
of interest, including the legal responsibilities imposed 
on the Secretary of Energy and potential contractors to 
avoid conflicts of interest. The report also discusses 
the significant improvements in the new regulation, including 
procedures for its implementation. We did find, however, 
numerous contracts awarded under the prior regulation 
which should be brought under the new regulation. We are 
recommending that the Secretary of Energy promptly take 
action to bring these contracts under the new regulation. 
(See. page 6.) 

EMD-79-85 
(300532) 
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BACKGROUND 

Organizational conflicts of interest refer to the fol- 
lowing relationship or situation: A present or prospective 
contractor has past, presentl or currently planned interests 
that either directly or indirectly relate to the work to be 
performed under a Department contract, and these interests 
may (1) diminish the present or prospective contractorls 
capacity to give impartial, technically sound, objective 
assistance and advice or (2) result in the present or pro- 
spective contractor being given an unfair advantage when 
competing for other Department contracts. These direct 
or indirect interests extend to the present or prospective 
contractor's chief executives and directors who are to 
be involved in the contract's performance and to proposed 
consultants and subcontractors who are to directly participate 
in the work. Indirect participants, such as subcontractors 
furnishing general supplies, are normally excluded. 

According to the Department's definition, technical 
consulting and management support services principally 
provide internal assistance in formulating or administering 
Department programs, projects, or policies and require ac- 
cess to internal or proprietary data. Such services typi- 
cally include assistance in preparing program plans; monitor- 
ing or reviewing contractors' activities or proposals; and 
preparing preliminary designs, specifications, or statements 
of work. 

According to Public Lac.95139, dated June 3; 1977, and 
El& Law 95-70, .dated July 21, 1977, l/ the Secretary of 
Energy is responsible for requiring a prospective contractor 
to provide all information relative to whether that contrac-. 
tor has a possible conflict of interest. The successful 
contractor must insure that consultants and subcontractors 
he engages to participate in the work also comply with the 
laws. 

In accordance with the laws, the Secretary cannot enter 
into any contractual arrangement until he finds either that a 
conflict of interest is not likely to exist or that conditions 

lJPublic Law 95-39 amends the Federal Nonnuclear Energy 
Research and Development Act of 1974 (Public Law 93-577, 
88,Stat. 1878, 42 U.S.C. 4901) and Public Law 95-70 amends 
the Federal Energy Administration Act of 1974 (Public Law 
93-275, 88 Stat. 96, 15 U.S.C. 761). 
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can be written into the contract which will avoid or 
mitigate the conflict. The Secretary has delegated the 
finding of conflicts of interest to Department contracting 
officers. 

. 
The prospective contractor is required by the regula- 

tions to provide the Department with a statement (disclosure 
statement) which concisely describes all relevant facts con- 
cerning any past, present, or currently planned interest 
(financial, contractual, organizational, or otherwise) re- 
lating to the work to be performed and bearing on whether 
the prospective contractor may have a conflict of interest. 
In the absence of any relevant interest, the prospective 
contractor is required to submit a statement (representation 
statement) certifying that to its best knowledge and belief 
no such facts exist. The prospective contractor and its 
proposed consultants and subcontractors are subject to 
the penalties set forth in 18 U.S.C. lOO,l, which prescribes . 
a fine of not more than $10,000 or imprisonment of not 
more than 5 years, or both, for any false, fictitious, 
or fraudulent statement or misrepresentation. 

NEW ORGANIZATIONAL CONFLICTS- 
OF-INTEREST REGULATION 

The new organizational conflicts-of-interest regulation 
has significant improvements over the old regulation. The 
most significant changesr in our view, are those which re- 
late to 

--immediate disclosure by the contractor of a conflict 
discovered after contract award, 

--applicability of the regulation to contract modifica- 
tions, .and 

--full disclosure by contractors of past interests that 
bear on the prospective contract. 

(Enclosure I is a copy of the Department's new organizational 
conflicts-of-interest regulation.) 

Under the new regulation, a contractor is required to 
make a full written disclosure immediately to the contract- 
ing officer of any conflicts of interest which it discovers 
after contract award. The disclosure must describe the 
action the contractor either has taken or proposes to take 
to avoid or mitigate such conflicts. For example, the 
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contract's scope of work could be reduced to avoid any 
conflicts of interest. The prior regulation did not re- 
quire any such disclosure. 

The contractor is now required to make a disclosure or 
representation for all subsequent modifications of contrac- 
tual arrangements entered into after the effective date of 
the new regulation. Exempted frcm this requirement are 
minor changes within the general scope of the contract, such 
as the place of delivery. of the completed workl which have 
no bearing on conflicts of inierest. Where, however, a 
disclosure or representation statement has previously been 
submitted regarding the contract to be nodifiedr only an 
updating of the statement is required. Because these con- 
tracts often cover lengthy tine periods, we believe this 
requirement is a substantial improvement. 

The prospective contractor is now required to furnish 
all relevant facts concerning any past interests (financial, ' 
contractual, organizational, or otherwise) relating to the 
work to be performed. While contracts awarded under the 
prior regulation may have disclosed numerous facts concern- 
ing past interests, we believe that the new requirement is 
a substantial improvement because of the assurance that such 
interests will be disclosed. 

Prospective contractors are informed .of the conflicts- 
of-interest disclosure requirements, which include any past 
interests, in the Department's contract solicitations. The 
solicitations contain a statement of the contract clauses 
required to be included in technical consulting and manage- 
ment support contracts. 

According to Department officials, the prospective 
contractors' responses to the conflicts-of-interest require- 
ments are evaluated by a source evaluation board A/ which 
also considers technical and price proposals. The source 
evaluators include procurement, financial, technical, legal, 
and administrative personnel. The source evaluators are 
required to determine whether there are any conflicts of 
interest, to the best of their knowledge and belief. Depart- 
ment officials informed us that the contracting officer, who 
is responsible for finding whether possible conflicts of 
interest exist, principally relies on the source evaluators’ . 
determination. 

I/For contracts under $5 million, a panel is formed. The . 
panel follows procedures similar to those of the board. 
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In evaluating the information furnished by a prospec- 
tive contractor, the contracting officer is required to con- 
sider relationships and situations which could influence the 
contractor to render advice and assistance to the Department 
that is not impartial, technically sound, nor objective, or 
which could give the contractor an unfair competitive advan- 
tage. Examples of such relationships and situations could 
be the (1) contractor's subsidaries which would benefit from 
detailed knowledge of the work to be performed and (2) pro- 
spective contractor's investments in companies which would 
benefit from knowledge of the work to be performed under the 
contract. 

After evaluation, the contracting officer determines 
whether a prospective contractor has a possible organiza- 
tional conflict of interest. If a conflict exists, then the 
contracting officer is required to (1) disqualify the con- 
tractor from award, (2) avoid such conflicts by including. 
appropriate conditions in the contract, or (3) if such 

,' 

conflicts cannot be avoided by an appropriate contract 
provision and it has been determined that contract award is 
in the best interest of the United States, award the con- 
tract. When the latter occurs, it must be documented and 
published in the Federal Register and provisions must be 
included in the contract to mitigate the conflict to the ex- 
tent feasible prior to any award. 

As of April 1979, about 3 months after the effective 
date of the new regulation, we found only one management 
support contract which had been awarded under it.' We could 
not form an opinion as to the effectiveness of the Depart- 
ment's new policies and procedures, based on this one con- 
tract and the short time period of the applicability of the 
new regulation. 

However, we did find 50 technical consulting and man- 
agement support'master contracts awarded under the prior 
regulation that we believe should be broug,ht under the new 
regulation as soon as possible. These contracts, which were 
awarded in September 1978 to 25 technical consulting and 
management support firms for l-year periods with an option 
for the Department to extend them for another year, could 
involve expenditures in excess of $80 million. Since the 
prior regulation did not require disclosure after award, 
conflicts of interest which could subsequently arise under 
these contracts might not come to the Department's attention. 
These contracts create a pool of resources for the Department 
to have work performed when requested. The contracts are 
based on generally defined tasks which are made. more explicit 
by the requests. 
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The Department's findings on conflict of interest may 
be obsolete since they were based on tasks that were gen- 
erally defined when the contracts were awarded in Septem- 
ber 1978 and not on the subsequent tasks which are speci- 
fically defined. In addition, the specifically defined 
tasks could offer the contractors access to sensitive 
in-house or proprietary data without the Department's 
knowledge of an actual or potential conflict-of-interest 
situation. 

Because of the Department's lack of sufficient knowledge 
regarding the contractors' conflict-of-interest situation 
and the substantial funds involved in the contracts, we 
recommend that the Secretary of Energy promptly amend the 
master contracts to bring them under the new organizational 
conflicts-of-interest regulation. We have discussed this 
recommendation with a representative of the Department's 
Office of General Counsel who informed us that the matter 
of bringing the contracts under the new regulation is under 
consideration by that Office. 

As arranged with your office, we plan no further dis- 
tribution of this report until 2 days from the date of the 
report; unless you publicly announce its contents earlier. 
At that time we will send copies to interested parties. and 
make copies available to others upon request. 

As discussed with your office, we did not obtain formal 
comments on this report; however, the facts were discussed 
with Department 
as appropriate. 

officials and their comments were incorporated 

Enclosure 
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ENCLOSURE I ENCLOSURE I 

RULES AND REGULATIONS 

88 Stat. 1878. 42 U.S.C. 5901). as 
amended by Pub. L. 95-39. and the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275. 88 Stat. 96. 15 
U.S.C. 761). as amended by Pub. L. 9% 
70. Pursuant to these laws. the Sccre- 
tary is specifically required to promul- 
gate regulations’gorerning the avoid- 
ance of organizational conflicts of in- 
terest in accordance with statutory cri- 
teria therein set forth (Pub. L. 95-39: 
Pub. L 95-70). Additionaily. public 
notice of such rules and regulations is 
required by the Act (42 U.S.C. 7191) ln 
accordance with the Administrative 
Procedure Act, m amended (5 U.S.C. 
551. et. seq.). 

On June 24. 1977. the Energy Re- 
search and Deselopment Admimstra- 
tion (ERDA), whose functions were 
transferred to the Depzrtment by the 
Act. (Pub. L. 95-91). published in the 
Fsnnur. REGXSTER (42 FR 32232). 
ERDA Temporary Regulation No. 35, 
which amended the pertinent ERDA 
organizational conflicts of interest reg- 
ulation then in effect. Thereafter. on 
March 27. 1978. the Department pub- 
Ilshed in the FEDERAL REGIS~EFI (43 FR 
12727) its proposed OCI regulation 
and solicited public comments there- 
on. 

On April 14. 1978. the Department 
published its proposed Procurement 
Regulations (43 FR 15853). which in- 
cluded the proposed OCI regulation of 
March 27. 1978. This final OCI rule 
will also be incorporated into the De- 
partment of Enerpv Procurement Rep- 

[6450-01-M] 

Title 41--Public Contra& and 
Property hlanagemcnt 

CHAPTER 9-DEPARTMENT OF 
ENERGY PROCiJREMENT 

REGULATIONS 

PART 9-I-GENEILAL 

Organizational Conflict5 of Interest 

AGENCY: Department of Energy. 
ACTION: Final rule. 
SUMMARY: This rule establishes 
policy and procedures for the Depart- 
ment of Energy (the “Department”) 
with respect to the avoidance of orga- 
nizational conflicts of interest (OCI). 
The regulation ls intended to avoid or 
mitigate contractual relationships 
which might lead contractors to give 
advice and assistance that ls not unbi- 
ased. unpartlal. objective and techni- 
cally sound. Additionally, it seeks to 
reduce the opportumtie’s for an unfair 
competitive advantage that might 
accrue to a contractor. These objec- 
tives are sought to be attained by re- 
quiring prospective contractors to dis- 
close pertinent information bearing 
upon possible organizational conflicts 
of interest and by requiring the inclu- 
sion of specified contract clauses de- 
signed to prevent such conflicts during 
and after performance. 
EFFECTIVE DATE: Effective upon kations to be put&hed as a final riie 
publication. in the F~ER~L Rrcxsm at a later _I_._ 
FOR FURTHER INFORMATION 
CONTACT: 

Edward Lovett, Procurement Policy 
Branch. Policy and Procedures Diri- 
sion. Procurement and Contracts 
Management Directorate. 

9057. : 

Room 
308RB. 400 1st Street. NW. Washing 
ton. D.C. 20545. Teiephone: 202-376- 

S&VLEM-ARY INFORMATION: 
I. Background. 
II. Staturory and Regulatory RequIrementa 
III. Public Comments. 

I. BACKGKOUND 

Under Section 644 of the Depart- 
ment of Energy Organuat~on Act 
(hereinafter referred to as the Act) 
(Pub. t 95-91. 91 Stat. 565. 42 U.S.C. 
7254). the Secretary of the Depart- 
ment is authorized to prescrtbe such 
procedural rules and regulations as he 
may deem necessary or appropriate to 
effectuate the functions vested in him. 
These functions tnrlude those hereto- 
fore authorized by law and transferred 
to the Secretary under the Act (42 
U.S.C. 7251). mcluding tie Federal 
Nonnuclear Energy Research and De- 
velopment Act of 1974 (Pub. L. 93-577. 

II. STATUTORY AND REGULATORY 
REQUIR~XENTS 

Pursuant to section 501 of the De. 
partment of Energy Organization Act 
(42 U.S.C. 7191) relatmg to the oppor- 
tunrty for oral presentations on pro- 
posed regulations. the Department has 
determined that no substantiai issue 
Of fact or law exists and that this OCT 
regulation is unlikely to have a sub- 
stantial impact on the Nation’s econo- 
my. or large numbers of individuals-or 
businesses. Accordingly, public hear- 
ings relating to this OCI regulation 
were not held. Houever. all written 
comments received by the Department 
in response to its prooosed OCI regu- 
latian of March 27. 1978. were careful- 
IY assessed and fully constdered in the 
formulation of this final OCI rule. 

Non.-The Drpartmrnt has deck-rmrncd 
that this rennlat~on does not conta,” a 
maJar prormd rfqumng pr~fmrar~on of an 
Inflallon Impact Statement under Execu- 
t)Pe Order 11821. as amended. and OMR Clr- 
rular A-107. The Drparlmrnt IIX R~VJ rlr+ 
rermmed that the rcglllauon urll not afrrct 
the qunhty 01 the enrtror,mrnt and that the 
rRWlremenLS Of srellort ‘(~112~ of the Feder- 
al Fner?g Admmtsrrxtwn !..tt of 1974. Pvb. 
L 93 275. do no‘ ,:uL~,,. 

m. PUBLIC COMMENTS 

This final OCI rule reflects the De- 
partment’s efforts to comply with stat- 
utory criteria contained in Pub. I; 95- 
39 and Pub. L. 95-70. In addition. the 
regulation reflects, as fully as possible. 
consistent with statutory require- 
ment-s and policy and programmatic 
needs, the opinions and, recommenda- 
tions expressed by interested parties 
commenting on the Department’s pro- 
posed rule of March 27. 1978. It also 
recognizes the organizational conflict 
of interest regulation proposed by the 
Office of Management and Budget 
(OMB). Office of Federal Procure- 
ment Policy (OFPP). and published in 
the FEDERAL REGISTER on September 
30. 1977, (42 FR 47223). as revised Oc- 
tober 13. 1978 (43 FR 4’7480). for use 
by all Federal executive agencies, and 
the public hearmg held by OFPP on 
November t7. 1978. on its revised pro- 
posed OCX regulation. The Depart- 
ment’s proposed OCI rule of March 27. 
1978. specified that comments thereon 
were CO be received on or before April 
26. 1978. This date for submElon of 
comments was extended by the De- 
partment to May 5. 1978. The Depart- 
ment received timely comments from 
25 orgamzations. 

A summary of the substantive com- 
ments received by the Department is 
set forth below together with the De- 
partment’s action regarding the com- 
ments. 

(11 Exclusion of Independent Con- 
tract Research Orgamzatwns (ICRO) 
and Unrcersitzes. It was recommended 
by some commentew that 1CRO’s and 
univenlties be specifically excluded 
from OCI coverage. One commrnter 
stated that such organizations should 
not be excluded from OCI coverage. 
The Department has adopted the 
latter position because it believes that 
ICROs and universities are not 
immune from being in the posltion of 
“serving two masters” or from gauun4 
an unfair competitive advantage. Nei- 
ther Pub. L. 95-39 nor Pub. L. 95-70 
provides for the exclusion of such or- 
gamzations and the Department does 
not believe that such exclusion was 
the Intent of Congress. Additlonnlly, 
OFPP’s revised proposed rule does not 

‘exclude such organizations from cover. 
age. 

(2) Definition of OCI (3 9-1.5403ta)). 
The term “planned interests” in the 
definition of OCI was criticued by 
four organizations as bemg too broad a 
term. and they argued that it should 
erther be eliminated or restrlcted to 
reahstlcally foreseeable plans. Accord- 
ingly. we have revised the language to 
read “currently planned interests”. a 
revlblon similar to that made by 
OFPP. Similarly. several commenters 
pointed out that past interests could 
glse me to an OCI. We agree with this 
obser\arlon and have incorporated the 
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suggested change ln the-definition of 
Off. It was further noted in the com- 
ments that client relationships could 
give rise to and OCI and should be ad- 
dreued. While such coverage is implic- 
it in the proposed regulation- clarify. 
ing words have been added to the defi- 
nition of OCI. In the GCI defimtion, 
some commenters felt that the words 
“may result ln l l ’ an unfair compet- 
itive advantage”. should be changed to 
“7oiU result in l l l an unfair competi- 
tive advantage”. whereas other com- 
menters were in compiete agreement 
with the existing wording. “may”. We 
belteve this recommended change pre- 
supposes a degree of certainty which is 
not always present beforehand. Whlie 
OFPP has adopted this change, we be- 
lieve this change would be inconsistent 
with the Department’s statutory cnte- 
na which address OCI in terms of POS- 
able conNcts of interest. Accordingly. 
the Department has not adopted this 
recommended change. 

(3) Inchnon of tifiliale.3 and sub 
contractors ($3 945403tal(g) and 9- 
1.5413). Several organizations argued 
that including afflhates and subcon- 
tractors ln OCI coverage would unduly 
burden many contractors. We do not 
believe such is the case. In any event, 
both Pub. L 95-39 and Pub. L 95-70 
explicitly require that OCI apply to 
subcontractors. In our view. the OCI 
regulation must also apply to affiliates 
particularly in the area of posslbie 
bias. Indeed. it was precisely such a 
situation which prompted Congress to 
pass leglslation requiring the Depart- 
ment to promulgate OCI regulations. 

(4) Gocemment Handlfns of Di.scIo. 
sure Statements (~§9-l.S4>5 and 9- 
L5407J. Opposing views a’ere ex- 
pressed on the release and/or pubiica- 
tion of contractor disclosure state- 
ments to the public. The Department’s 
posItion IS that it may net and should 
not release proprietary information 
such as future business plans. acqulsi- 
tions, mergers. competitive strategies 
which prospective contractor may 
submit for OCI purposes. Accordingly. 
it has been determined that OCI sub- 
mlttals ~111 be treated in confidence 
and w111 be used by the Department 
only for OCI purposes to the extent 
permitted by law. As regards dlsclo- 
sure by subcontractors. many com- 
menters iequested that subcontractors 
be permiLted to file their disclosure 
statemenfs directly with the Depart- 
ment rather than through the prime 
contractor. This recommendation has 
been adopted. 

(5) Applicabilfty of OCT Requi,.e- 
men&-Grants and Financial As.%&- 
ante. One orgamzation questloned 
whether or not the regulation applied 
to financlai asslscance awards. Such is 
not the case and it is felt that the reg- 
ulation. as proposed, was sufficiently 
clear on this matter. . 

RUES AND REGULATIONS 

(6) OCZ Examples and Rlustratire 
Cases. Many groups asked that the 
regulation include more examples and 
more specific illustrative cases of OCI 
situations. This request hs been ac- 
commodated by the addition of an Ap- 
pendix A. 

(7) Disclosure Format. Several firms 
asked for more specific guidance as to 
the type of information to be disclosed 
and the format for disclosure. Appen- 
dix B has been added to the regulation 
in order to provide this guidance. 
. (8) Nature of Certzficatzon ($9 9- 
1.5407 and 9-1.5108-1). Several com- 
menters pointed out that the certifica- 
tion requirement was unclear or am- 
biguous in that it could be interpreted 
to mean that prospective contractors 
could determine and self-certify as to 
the existence of an OCI. We agree and 
nave clarified the language so that an 
offeror may certify only that no facts 
exist relevant to an OCI determina- 
tion 

19) Due. Process (8 9-1.5414). Many 
commenters expressed concern that 
the proposed regulation did not estab- 
lish separate and distinct due process 
procedures for adverse OCI deterrnina- 
tlons. The Department believes that if 
such separate procedures were to be 
estabilshed. they would be little more 
than a costly duplication of the ad- 
ministrative and Judicial channels al- 
ready established for use by offerors 
and contractors seeking redress of 
Governmental adverse actions in the 
acquisition process, and this could be 
time consuming so as to frustrate the 
Department’s procurement process. 
Accordinrrlv. no seoarate and distinct 
due pro&.& procedures have been de- 
veloped for adverse OCI determina- 
tions. 

(10) Nature of Xondisclosure or Mis- 
representation (8 9-1.5414). Several 
firms requested that terms importing 
intent such as “knowing”. “intention- 
al”, or “wiiifui” be used to qualify the 
nondisclosure or misrepresentation. 
The Department has carefully consid- 
ered this aspect and deems it inappro- 
priate and undesirable to use such 
words. It is our view that to establish 
intent would impose a substantial 
burden of proof upon the Govemmtai; 
and might well result in vitiating the 
remedies which this section orherwlse 
permits the Government to invoke for 
specified acts of commisslon or onus- 
sioh Such words importing intent are 
typIcally required in statutes relating 
to serious crimes. Thev are not con- 
tained in the statutes governmg De- 
partment actions in the OCI area. 

(111 Other Changes Adopted. The De- 
partment’s proposed regulation of 
March 13. 1976 (Sec. 9-1.5405(c)) In- 
cluded a representation procedure for 
procurements evceedmg 8100.000 and 
fQ,r R&D contraCts not SubJeCt to the 
dsclosure requirement of Pub. L 9% 
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70. This provision was based upon the 
OFPP proposed rule of September 20. 
1977 (Sec. 1.2406tal) in accordance 
with Pub. L 93-400 which vests au- 
thority for Federal procurement ’ 
policy in the OFPP Administrator and 
which requires that agency Procure- 
ment policies and-regulations follow 
those prescribed by OFPP. In the light 
of public comments received by the 
Department regarding this provision. 
and recognizing that the OFPP revised 
rule of October 13. 1978 (Sec. 
1.2406ta)) has deleted this provision. 
the Department has eliminated such 
coverage. However, R&D performed 
for the Department under Pub. L 95. 
70 will still be covered (Sec. g-1.5405). 
Similarly. the OCI example of “gener- 
al benefit to industry” has been de- 
leted (Sec. 9-1.5404). 

For the Department of Energy. 
Dated: January 8. 1979. 

HIURY J. RAUCH. 
Deputy Lkrector. Procurement 

and Contracts Management 
&rectorate. 

The regulations in 41 CFR Chapter 
9. Subpart 9-1.54 is revised to read as 
follou5: 

Subpart 9-1.54 Organizational Conflicir of 
Intonrt 

see. 
9-1.5401 Scope of subpart. 
9-1.5402 POIICY. 
g-l.5403 Dehmcions. 
9-1.5404 Cr~tena for recognizing organiza- 

uonal confhcts 01 mcere~t. 
9.12405 Disclosure of orgamzaLlonal con- 

fliczi of Interest. 
9-1.5406 Nouces and revresentat10ns: 

acrton rrqulred of contract& officers. 
9-1.5407 Dtaclosure or re?resentaLlon. 
9-1.5408 Contract clauses. 
9-1 5406-l General contract clause. 
9-1.5408.2 Special concrnct clausrs. 
9-1.5409 Evaluacton. findtngs. and contract 

award. 
9-1.5410 Acrron in lieu of Lemunation. 
9-15411 DOE management contracLors. . 

subcontractors and consultants. 
9-1.5412 Archltrcr-englneenng and con- 

struction contracLs. 
9-1.5413 Subcontractors and consultanls. 
9-1.5414 Remedtes. 

APPENB~X A-Examples of Contractual Situ- 
actors or Relarronshizxs-OrgamzaLtonai 
Confhcts of Interest 

APPENBIX B-Disclosure Format 
Aot~os17-r: Sec. 644 of the Droartment of 

Energy Orsanrzatton AcL (Pub. i 95-91) to 
imolement Lhe reuulremenLs of the Federal 
Nonnuclear Energy Research and Develop- 
menL Act of 1974 (Pub L 9%5??). as amend. 
rd. and the Federal Energy Admmlstratton 
Act of 1974 (Pub L 93-2i5). as amended. 

SUBPART 9-1.54-ORGAN1ZAT10NAL 
CONFLICTS OF INTEREST 

5 9-1.3101 Scope of suhport 
This subpart sets forth Department 

of Energy (the “Department”) pohcy 

9 
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RULES AND RECULATlONS 

and procedures regarding organiza- 
tional conflicts of interest tOC1) and is 
issued pursuant to section 644 of the 
Department of Energy Organization 
Act (Pub. L. 95-91) to implement the 
requirements of the Federal Nonnu- 
clear Energy Research and Develop- 
ment Act of 1974.(Pub. L. 93-5771. as 
amended. and the Federal Energy Ad- 
mirustratlon Act of 1974 (Pub. L 93- 
275). as amended. 

f 94.5402 Policy. 
It is the policy of the Department to 

identify and avoid or mitigate organi- 
zatzonal conflicts of interest before en- 
tering into contra&. agreements, and 
other arnngements. 

5 9-1.5403 Definitiona 
ta) The term “organizational con- 

fhcts of interest” means thar a rela- 
tionshlp or sltuation exists whereby 
an offeror or a contractor (including 
chief executives and directors, to the 
extent that they whl or do become in- 
volved in the performance of the con- 
tract, and proposed consultants or sub- 
contractors where they may be per- 
forming services similiar to the serv. 
ices provided by the prime) has past, 
present. or currently plaMed interests 
that either directly or indirectly 
through a chent relationship ke1ate to 
the work to be performed under a De- 
partment contract which (1) may di- 
mimsh its capacity to give Impartial. 
techmcally sound. ObJective assistance 
and adrlce or (2) may result in it being 
given an unfair competitive advantage. 
It does not include the normal flow of 
benefits from the performance of the 
contract. 

principal purposeof which involves (1) 
theoretlcal analysis. exploration. or 
experimentation: or (2) the extentioo 

tb) The term “research and develop- 
ment” means ans work or effort the 

proprietary data. Such services typi- 
cally include assistance in the prepara- 
tion of program plans: evaluation. 
monitoring or review of contractors’ 
activities or proposals submitted by 
prospecrive contractors: preparation of 
pre1Iminary designs. specifications. or 
statements of work 

te) The term “archrtect-engineering 
services” means the work or effort of a 
professional nature associated with 
the study. tests, design. supervision, 
and construction. alteration. or repair 
of real property including utilities and 
appurtenances thereto. Such services 
embrace conceptual design and Title I. 
Title II. and Title III work. as defined 
in !j 9-18.306-50(b). 

tf) The term “contract” means any 
contract. agreement or other arrange- 
ment with the Department. 

(gJ The term “contractor” means 
any person, firm. unincorporated asso- 
ciation. jomt venture, partnershIp. cor- 
poration or affiliates thereof. which is 
a party to a contract with. the Depart- 
ment. 

(h) The term “affiliates” means 
business concerns which are affiliates 
of each other when either directly or 
indirectly one concern or individual 
controls or has the power to control 
another. or when a third party con- 
trols or has the power to control both. 
(see 41 CFR 5 I-i.601-l(e)). 

0) The term “subcontractor” means 
any subcontractor of any tier which 
performs work under a contract. 

Cj) The term “offeror” means any 
person, firm, unincorporated ass&- 
ation. joint venture, partnership, car. 
poration or affiliates thereof, submit- 
ting a bid or proposal, solicited or un- 
solicited to the Department to obtain 
a contract or modification thereof. 

of -investlgatlre findings and theories 
of a scientific o: technIca nature into . 
practical application for experimental 
and demonstration purposes, incIuding 
the expenmentaf production and test- 
ing of models. devices, equipment. ma- 
terials. and processes. 

(c) The term “evaluation services or 
activities” means any work or effort 
the principal purpose oi which in- 
volves the independent study of a 
technology, process. product, or policy 
which entails the assessment. appraia- 
al. or survey of such technology. pmc- 
ess. product. or policy. 

td) The term “technical consulting 
and management support services” 
means a.,y work or effort the principal 
purpose of wI1Ich IS to provide internal 
assistance to any program element or 
other orgamzationai component of the 
Department in the formulation or ad- 
mmlslration of its programs. projects. 
or policies which requires the contrac- 
tor to be given access to internal or 

(a) General Two questions should 
generally be asked in determining 

5 9-1.5104 Criteria for recngnizing organi- 

whether organizational conflicts of in- 
terest exist: (1) Are there conflicting 
roles which might bias a contractor’s 

zational conflicts of interest. 

judgment in relation to its work for 
the Department? (2) Is the contractor 
being given an unfair competitive ad- 
vantage based on the performance of 
the contract? The ultimate determina- 
tion as to whether organizational con- 
flicts of interest exist should be made 
tn the light of common sense and good 
business judgment based upon the rel- 
evant facts and the work to be per- 
formed. While it is difficult to identf- 
fy. and to prescribe in advance, a spe- 
cific method for avoiding all the var- 
lous situations or relationships which 
might involve potential organizational 
conflicts of interest, Department per- 
sonnel must pay particular attention 
to proposed contractual requirements 
which call for the rendering of advice, 
consultation or evaluation services. or 

similar activities that lay direct 
groundwork for the DrpanmrnL’s de- 
clsions on future proc.lrcments. re- 
search and development programs. 
production and rryfatory activities. 

(b) Szlualrons or refotzo~&ip~ in- 
rolring organitafional con.rficts ol in- 
ferest. The following general examples 
twhlch are not all-inclusive, il!us:rate 
situations or rrlationshtps where po- 
tential organizational conflicts of ln- 
terest frequently arise. Specific exam- 
ples are set forth in Appendix A. 

(1) Contract performance inrolvmg 
the preparation and furnishing of 
complete or essentially complete speci- 
fications which are to be used in a 
competitive procurement for the fur- 
nishing of products or setices. 

(2) Contract performance involving 
the prrparation and furnishing of a 
detailed plan for specific approaches 
or methodologies that are to be incor- 
porated in a competitive procurement. 

(3) Contract performance involving 
acces Co internal information not 
available to the public concemmg De- 
partmental plans or programs and re- 
lated opinions, clarifications, interpre- 
tations and positions. 

(4) Contract performance involving 
a6ces.s to proprietary information 
which cannot lawfully be used for pur- 
poses other than those authorued by 
the owners. 

(5) Contract performance inrolving 
evaluation of the contractor’s products 
or services. or the products or services 
of another party where the contractor 
Is or has been substantially involved in 
their development or marketing. 

(CJ Other conslderalions. An organi- 
zational conflict of interest may exist 
or arise: 

(1) Even though no follow-on pro- 
curement is anticipated: 

(2) Even though a hardware exclu- 
slon clause may not be appropriate; 
and 

(3) When a contract 1s awarded on a 
noncompetitive or a sole source basis. 

(dJ An organizational conflict of in- 
terest is more likely to be disclosed if a 
contract is competitive. Accordingly. 
greater care shall be exercised in the 
absence of competition. 

5 9-1.5405 Disclosure of organizational 
cunnicts of interest. 

When submitting solicitations and 
unsolicited proposals for (1) evalua- 
tion services or activities: (21 technical 
consulting and management support 
semices and professional services; (3) 
research and development conducted 
pursuant to the authority of the Fed- 
eral Energy Admmistration Act of 
1974 (Pub. L. 93-275). as amended: and 
(4) other contractual situations where 
special organizational conflict5 of in- 
terest provulons are noted in the so- 
licitation and included m the resulting 
contract. offerors shall be required to 
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disclose relerant informatlon bearing 
on the pwlble ex=tence of any orga- 
mzatlonal conf llcts of interest or com- 
plere the representation required by 9- 
1.5407. This requlreinent shall aLso 
apply to all modifications of contracts 
of the types noted above except those 
issued under the “Changes” clause. 
Where. hocever. a disclosure state- 
ment of the type required by the Or- 
gamzational Confhcts of Interest Dis- 
closure or Representation provision 
h% previously been submitted with 
regard to the contract being modified. 
only an updating of such statement 
shall be required. Information submit- 
ted by offerors pursuant to Lhe discio- 
sure requirement shall be treated by 
Lhe Department. to the extent permit- 
Led by law. as confidential inform&on 
lo be used solely for OCI purposes. 

When the Government finds that an 
organz.auonai conflict of interest 
ex1st.s or mav exist with respect Lo an 
offeror or contractor. no contract or 
coniract modtiication award covered 
by Se&on 9-1.5407 shall be made 
until the organizational conflict of in- 
terest has been adequate& avoIded or 
miligated. excepl as provided rn 9-%39 
below. 

m sunsequent procurement5 arlsmg . 

$9-1.3106 Saltices and represenlatiunss 
action required of cuntract~ng UIT&Y. 

The disclosure or representation n- 
uuired by $9-1.5407 is designed to 
alert the conrractmg officer to situa- 
tions or relatlonshlps which may con- 
stitute either present or anticipated 
organrzarional confhcts of interest 
aqth respect to a particular offeror or 
contractor. However. thus disclosure or 
represelnation may not identify a po- 
Lentlal orgatiatlonal conflict of mter- 
est involvmg a successful offeror that 
could affect the offeror’s participation . 
out of or related to %ork performed 
under a contract that resultE from the 
soticltation currently under considera- 
tion. Accordmgly. ahenerer such po- 
tential conflicts are foreseeable by the 
Government. a special notice also shall 
be Included in the solicitation Worm- 

. uig offerors of the fact that such a po- 
tentlal confhct is foreseen and Chat a 
special contract clause designed to 
avotd or mittgate such contract will be 
mcluded in any resultant contract as 
required by $9-1.5407. Such notice 
shall specify the proposed extent and 
duration of restrictions to be imposed 
alth respect to participation in sulxi+ 
quent procurements. A fixed Lerm of 
reaonable duration is measured by 
the time required to eliminate what 
uould otherwEe constitute an unfau 
competitive advantage. This is a Van- 
able: and in no event shall an cxclu- 
slon be stated which LS not related to a 
specific erplration date or an event 
certain. In the event a contractor. 
havme oerformed on one contract. 

RULES AND REGULATlONS 

later seeks work that stems or may be 
deemed to stem directly from prior 
performance, such conrracLor shail 
not be precluded from proposing on. 
follow-on oork unless the prior con- 
tract contamed an appcoprlate follov- 
on resrnction. 

J 9-1.307 Diaclo*ure or repre?ienlation. 
(a) The following disclosure or rep- 

resentation provbron shall be included 
in all solicitations, scope modlficatlons 
uld uwolicited proposals for (1) evalu- 
ation services or activltles (21 techni- 
cal consulling and management sup 
port services and professional serVices: 
(3) research and development conduct- 
ed pursuant to the authorrty of the 
Federal Energy Administration Act of 
1974 (Pub. L 93-275). as amended: and 
(41 other contractual situations where 
special organizational conflicts of in- 
terest prorlslons are noted in the so- 
licitation and included in the result- 
contract. Appendix B contains a sug- 
gcsted format for the disciosrve sub- 
mission. 

ORGANKZATIONAL CONPUCE 01 
INTEREST DISCLOSURE OR 

REPRFS~ATIOX 

It is Department of Energy policy to 
avoid situations which place an offeror 
in a position a-here its judgment may 
t-e biased because of any past. present. 
or currently planned incereat. finaa- 
cial or othemise. the offeror may have 
which relates to the work to be per- 
formed pursuant Lo this solicitation or 
where the offeror’s performance of 
such work may provide it anth an 
unfarr competitive advantage. (As used 
herein, “offeror” means the proposer 
or any of its affiliates or proposed con- 
sultants or subcontractors of any tier). 
Therefore: 

merit which describes in a concL5e 
manner alI relerant facts concerrung 

(a) The offeror shall provide a state- 

=Y past. present, or currently 
planned interest tfinancial. conttac- 
tual. orgamzational. or othenvlse) re- 
iatmg io the work to be performed 
hereunder and bearing on whether the 
offeror has a possible orgmtional 
conflict of interest with respect to (a) 
being able to render lmpartlal. techni- 
cally sound, and obJ%tlVe assistance 
or z&ice, or (b) being given an unfair 
competitive advantage. The offeror 
may also provide relevant facti that 
show how its org~nizattonal structure 
and:or m~nagcmenl systems limtt its 
knowledge of possible organizational 
conflicts of interest relating to other 
divtslons or sectlons of the organiza- 
tlon and how that structure or system 
would avoid or mlt:gate such orga-ma- 
tional conflict. 

. __. ._- _ rnac LO ILS best knowledge and belief 

(b) In the absence of any relevant in- 
terests referred to above. the offeror 
shall subnut a statement certlfymg 

no such facts exist relevant to pOSibk 
organizational conflicts of interest. 
Proposed consultants and subcontrac- 
tors shall submit such informatiop di- 
rectly to the contracting officer. 

(c) The Department will review the 
slatement submitted and may require 
additional relevant InformatIon from 
the offeror. All such Information. and 
any other relevant information known 
to the Department. ~111 be used to de- 
termine whether an award to the of- 
feror may create an organizationai 
conflict of interest. If such organiza- 
tional conflict of interest is found fo 
exist. the Department may (0 impose 
appropriate conditions which avoid 
such conflict. (ii) disqualify the of- 
feror. or (iii) determme that it is oth- 
erwise in the best Interests of the 
United States to contract with the of- 
feror by including appropriate condi- 
tions mitigating such conflict in the 
contract awarded. 

(d) The refusal to provide the disclo- 
sure or representation and any addi- 
tional information as required shall 
result in disqualification of the offeror 
for award. The nondisclosure or mis- 
representation of any relevant interest 
may also result in the disqualification 
of the offeror for award. or if such 
nondisclosure or misrepresentation is 
discovered after award the resulting 
contract may be terminated for de- 
fault. The offeror may also be dis- 
qualified from subsequent related De- 
partment conLracts. and be subject to 
such other remedial action as may be 
permitted or provided by law or in the 
resulting contract. The attention of 
the offeror in complying with this pro- 
vision is directed to 18 U.S.C. 1001. 

te) Depending on the nature of the 
amtract activities, the offeror may. 
because of possible organizational con- 
flicts of interest, propose to exclude 
specific kinds of work from the state- 
ment of work contained in a solicita- 
tion for a negotiated procurement, 
unless the solicitation specifically pro- 
hibits such exclusion. Any such pro- 
posed exclusion by an offeror shall be 
consIdered by the Department in the 
evaluation of proposals, and if the De- 
partment considers the proposed ex- 
cluded work to be an essential or inte- 
grdi part of the required sork, the 
proposal pray be rejected as unaccep 
table. 

(f) No award shall be made until the 
disclosure or representation has been 
evaluated by the Government. Failure 
to provide the disclosure or represen- 
tation ~111 be deemed to be a minor in- 
formality (FPR 0 l-2.4053 and the of- 
feror or contractor shall be required to 
promptly correct the omission 

11 
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0 94.5408 Contract clauses. 

Q 9-1.5408-l General contract clalrse. 
Except where a special clause has 

been determined to be appropriate. all 
contracts subject to the disclosure or 
represenration requirement of 9- 
1.5407 shall include the following 
clause: 

(8) The contractor warrants that. to 
the best of its knowledge and belief. 
and except as otherwise disclosed. 
there are no relevant facts which 
would give rise to organizational con- 
flicts of interest, as defined in 41 CFR 
q9-1.5403(s) or that the contractor 
has disclosed all relevant information. 

cb) The contractor agrees that. if 
after atrard. an organizational con- 
flicts of interest with respect 10 this 
contract. is discovered, an immediate 
and full disclosure in writing shall be 
made to Lhe contracting officer which 
shall include a descrlptlon of the 
action ffhlch the contractor has taken 
or proposes to take to avoid or mitt- 
gate such conflicts. The Department 
may. however. terminate the contract 
for its convenience if it deems such 
termination lo be in the best interests 
of the Government. 

(cl In the event that the contractor 
wz3 aware of an organizational con- 
flict of interest prior Lo the an-ard of 
this contracf and did not disclose the 
conflict to the Contracting Officer, 
the Government may terminate the 
contract for default. 

(d) The provisions of this clause 
shall be included in al1 subcontracts 
for work to be performed similar to 
the services provided by rhe prime 
contractor. and the terms “contracL.” 
“contractor.” and “contracting offi- 
ce?’ modified appropriately to pre- 
serve the Government’s rights. 

3 9-1.5408.2 Special contract clauses. 
taj If it determine from the nature 

of Lhe proposed contract that a poten- 
tial organizational conflict of interest 
may exist. the contracting officer may 
determined that such conflict can be 
avoided through the use of an appro- 
priate special contract clause. Exam- 
ples of the types of clauses which may 
be employed inrlude but are not limit- 
ed to the followmg: 

(1) Hardware exclusion clauses 
which prohibit the acceptance of pro- 
duction contracts followng a related 
nonproductIon contract prewously 
performed by the contractor: 

(21 Softv;are exclusion clauses: 
(3) Clauses which require the con- 

tractor fand;or cerrnin of its key per- 
sonnel) to avoid certam organlwtronal 
confhcts of interest; 

(41 Clauses ahlch provide for the 
protectlon of the confidentiality of 

RUlES AND REGULATIONS 

data and guard against its unauthor- 
ized use: and 

(5) Clauses that prohibit other.seg- 
menta or divisions of the contractor 
from becoming involved in the per- 
formance of the contract Kork or 
;;;; in a position to influence such 

If deemed appropriate. the prospec- 
tive contractor may be given the op- 
portunity to negotiate the terms and 
conditions of the clause and its appli- 
cation including the extent and time 
period of any restrictions. 

(b) Contracts for technical consult- 
ing and management support services. 
as defined in 9 9-1.5403(d). are particu- 
lariy susceptible to organizational con- 
flicts of interest. Therefore, the fol- 
lowing contract clause shall be includ- 
ed in all contracti for technical con- 
sulting and management support serv- 
ices. This clause, after any appropriate 
modification. may also be mciuded in 
any contract for professional services 
and evaluation services and activities: 

ORGLXZATXONAL CON&CTS OF 
1NTEREST 

(a) Purpose. The primary purpose of 
this clause is to aid in ensuring that 
the Contractor (1) is not biased be- 
cause of its past. present. or currently 
planned interests cfinanclal. contra& 
tual. organizational. or otherwise) 
which relate to the work under this 
contract. and (2) does not obtam any 
unfair competitive advantage over 
other parties by virtue of its perform- 
ance of thrs contract. 

(b) Scope. The restrrctions described 
herein shall apply to performance or 
particrpation by the Contractor and 
any of its affiliates or their successors 
in interest therernafter collectively re- 
ferred to as the “Contractor”) in the 
activities covered by this clause as a 
prime contractor. subcontractor. Co- 
sponsor, jomt venturer, consultant. or 
ln any slmllar capacity. 

(1) Technical consulting and man- 
agement support services. (1) The Con- 
tractor shall be ineliglble to partici- 
pate in any capacity in Department 
contracts. subcontracts. or proposals 
therefor Isolicited or unsolicltcd) 
which stem directly from the contrac- 
tor’s performance of work under this 
contra& Furthermore. unless so di- 
rected in writing by the Contracting 
Officer. the Contractor shall not per- 
form any technical consulting or man- 
agement support services work under 
this contract on any of its products or 
services or the products or se~~cs of 
another firm if the Contractor is or 
has been substantially involved m 
their development or mnrketmg. Noth- 
ing in this subpnmgraph shall pre- 
clude the contractor from competing 
for follow-on contracts for technlcal 
consulting and management suPport 
sen Ices. 

(11) If the Contractor under this con- 
tract prepares a complete or essential- 
ly complete statement of work or 
speclficalions to be used in competi- 
tive procurements. the Contractor 
shall be ineligible to perform or par- 
ticlpate in any capacity in any contrac- 
tual effort which is based on such 
statement of work or specifications. 
The Contractor shall not incorporate 
its products or services in such state- 
ment of work or specifications unless 
so directed in writing by the Contract- 
ing Officer. in which case the restric- 
tion in this subparagraph shall not 
atwly. 

(iii) Nothing ln this paragraph shall 
preclude the Contractor from offering 
or selling its standard commercial 
items to the Government. 

(2) Access to and Use of Informa- 
tlon. (0 If the Contractor. in Ihe per- 
formance of fhis contract. obtains 
access to information. such as Depart- 
ment plans. policies. reports. studies, 
financial plans, internal data protect- 
ed by the Privacy Act of 1974 (Pub. L 
93-5791, or data which has not been re- 
leased or otherwise made available to 
the public. the Contractor agrees that 
without prior written approval of the 
contracting officer it shall not: (al Use 
such information for any private pur- 
pose unless the information has been 
released or otherwise made available 
to the public: tb) compete for work for 
the Department based on such infor- 
mation for a period of SIX (6) months 
after either the completion of this 
contract. or until such information IS 
released or otherwIse made avaIlable 
to the public. whichever is first: (c) 
submit an unsolicited proposal to the 
Government which is based on such 
information until one year after such 
information is released or otherwise 
made available to the public: and Id) 
release such information unless such 
information has previously been re- 
leased or otherwise made available to 
the public by the Department. 

(ii) In addition. the Contractor 
agrees that to the extent it receives or 
is given access to proprietary data, 
data protected by the Prlracy Act of 
1974 (Pub. 5. 93-579). or o:her confi- 
dential or privileged techmcal. busi- 
ness, or financial information under 
this contract, it shall treat such infor- 
mation in accordance with any restric- 
tions imposed on such informatmn. 

(iii) The Contractor shall have. sub- 
ject to patent and security prorlsions 
of this contract. the right to use tech- 
nlcal data It first produces under this 
contract for its prorate purpose pro- - 
vided that. as of the date of such use. 
all reporting requirements of this con- 
tract have been met. 

(C) Disclosure after AK-ard. (1) The 
Contractor agrees that If after award 
it discovers an organizational conflict 
of Interest ntth rrspecc to this con- 
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tract, an immediate and Ml disclosure 
shall be made in wnring to Contract 
ing Officer which shall include a de- 
strintitin of the action which the Con- 
Cramor has taken or proposes to take 
to a* ok or mitigate such conflicts. 
The Department may. however. termi- 
nate the contract for convenience if it 
deems such termination to be in the 
best interests of the Government. 

(2) In the event that the contnrctor 
was aware of an organizatfonal con- 
flict of interest prior to the award oC 
this mntract and did not disclose the 
conflict to the contracting officer. the 
Department may terminate the con- 
tract for default. 

(d) Subcontracts. The Contractor 
shalI include this clause, including this 
paragraph. in subcontracts of any tkr 
which involve performance or work of 
the type specified in (b)(l) above or 
access to information of the type cov- 
ered in (b)(2) above. The terms “con- 
tract”, “contractor” and “contracting 
officer” shall be appropriately modi- 
fied to preserve the C-oveminent’s 
right& 

tel Remedies. For breach of any of 
the above restrictions or for nondisclo- 
sure or misrepresentation of any rele- 
vant facts required to be disclosed con- 
cerning this contract, the Government 
may termmate the contract for de- 
fault. disqualify t&e Contractor for 
subsequent related contractual efforts 
and pursue such other remedies as 
may be permitted by law or this con- 
trwt. 

(f) Waioer. Requests for waiver 
under thts ciause shall be directed in 
writing to the Contracting Officer and 
shah include a full description of the 
requested waiver and the reaons in 
support thereof. If it is determmed to 
be in the best interests of the Govem- 
merit, the Contracting Officer shall 
grant such a waiver in writing. 

5 9-1.5.0X Evaluation. findings. and em- 
tract award. 

La) The contracting officer or selec- 
tion official. as appropriate. shall 
evaluate all relevant facts submitted 
by an offeror pursuant to the require- 
ments of 9 g-1.5407 and such otherrel- 
et-ant information as may be available 
concerning possible organizational. 
conflicts of interest. After evaluating 
all such inform&ton In accordance 
with the criteria of $9-1.5404 and 
prior to any award. a finding shall be 
made by the contracting officer 
whether possible organizational con- 
flicts of interest exit with respect to a 
particular offeror or whether there Is 
little or no likelihood that such con- 
flicts exist. If the fllding indicates 
that such conflicts exnit. then the con- 
tracting officer shall: 

(1) Disqualify the offeror from 
award: or 
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(2) Avoid such confIicts by the inclu- 
sion of appropriate conc@hs in the 
resulting contract: or 

(3) If such conflicts cannot be avoid- 
ed by an appropriate contract pmvi- 
sion. and the Secretary or the Secre- 
tary’s designee has nevertheless deter- 
mined that award of the contract to 
the offeror Is in the best interest of 
the United States. the conLracL may be 
awarded. Where such a public interest 
determination is made. an appropriate 
written finding and determination 
shall be published in the FEDERAL Rxo- 
LVER and M anpropriate clause in- 
cluded in the contract to mitigate the 
conflict. to the extent feasible prior to 
my award. 

(b) Exampies of circumstances Justl- 
fying the determination permitted by 
59-1.5409taN31 include but are not 
limited to: 

411 Situations where the public ex- 
igency will not otherwise permit; and 

(2) Situations where the work or * 
servica cannot other&-he be obtained. 

5 ¶-I.5410 Action in lien of termination. 
If after award a possible organixa- 

tlonal conflict of interest is identified 
by the contractor or other sources and 
the contractmg officer detemines 
that such a conflict does in fact exist 
and that it would not be in the best in- 
terests of the Government to termi- 
nate the contrsct as provided in the 
clauses required by 8 9-1.5408, the con- 
tractmg officer shall take every rea- 
sonable action to avoid or rmtigate the 
effects of the conflict. 

0 9-l.Z.Ul DOE management eontmcturs, 
subcontmcton and consultants. 

The missions and functions of the 
Department require the use of con- 
tractors to operate and manage the 
Department’s facilities on a long-term 
basis pursuant to Part 5 9-50. Where 
such an operating contract is to be re- 
neared. the contracting officer should 
exercise special care in incorporating 
Bn appropriate organizational conflicts 
of interest provision therein. When- 
ever an operating contract is not to be 
renewed, but a new seiection is to be 
made, the disclosure or representation 
requirement of p Q-1.5407 and an ap 
propriate clause should be included in 
the solicitation and resulting contract. 
In prepafing such clause. the concraet- 
iag officer shall consider provisions 
which assure appropriate restraints on 
intercorporate relattons between the 
contractor’s organization and person- 
nel operating the Departments facili- 
ty and its parent corporate body and 
affiliates, including personnel access 
to the facility, technical transfer of in- 
formation from the facility. and the 
availability from the facility of other : 
advantages flowmg from performance 
of the contract. The subcontractors 
and consultants of Department oper- 

ating contractors should be. to the 
estent feasible. made subject to the t-e- 
quirements of this subpart as Lf they 
were performing the work as prime 
contracLors to the Department. 

p 9-1.54 I:! Arcbiteei-engimwing and em- 
aLruction ron1Iacta 

(al The award of reiated archimt- 
engmeenng services and coruitruction 
contracts or subcontracts to the same 
contractor can result in self-inspection 
of construction work and permit the 
contractor to render biased decisions. 
Such contract awards shall not be per- ’ s 
mitted unless a waiver is obtained 
prior to award from the Department’s 
senior procurement official. 

(bi The award of architeet-engineer- 
lng serrices contracts. the prmcipal 
purpose of which is Co provide evalua- 
tion services and activities or technical 
consulting and management support 
servmes, shall be subject to the re- 
quirements of $ g-l.5407 and #9- 
1.5408-2(b). 

f 9-L.5.113 Subcontractors and -l- 
tants. 

The contracting officer shall require 
offerors and contractors to obtain for 
the Department a disclosure or repre- 
sentation in accordance with subsec- 
tion g-l.5407 from subcontractors and 
consultants who may be performing 
services similar to the services pro- 
vided by the prime except that sub- 
contractors shall not normally be re- 
quired to submit the disclosure or rep 
resentation if such subcontract is for 
supplies. Such disclosure or represen- 
tation shall be submitted by the sub- 
contractors and consultants directly to 
the contracting officer and they shall 
be treaLed by the Department as confi- 
dential information to be used solely 
for OCI purposes. The contracting of- 
ficer shall aSSure that contract clams 
in accordance wlth ~9-1.5408 are in- 
cluded in subcontracts or consuItant 
agreements invohmg performance of 
work under a prime contzacr. covered 
by this subpart. 

In addition to such other remedks 
as may be permitted by law or con- 
tra&, [or a breach of .any of the I-+ 
strictions in this subpart or for nondii- 
ciosun or misrepresentatton of any 
relevant facts required to be disclosed 
by this subpart, the Department may 
disqualify the contractor for subse- 
quent Department contracts. Contrac- 
tors apd offerors may also be SUbJect 
to the crtminal penalties expressed In 
18 U.S.C. 0 1001 for such violations. 

.4PPmou A 
Specific Examples of Contractual Situa. 

Lions or Relat ~onsh~ps-Organiz.atIonaI Con- 
fllCts of Interest 



ENCLOSURE'1 ENCLOSURE I 

RULES AND REGULATIONS 

CmcItAL 
In development work it Is normal to select 

firms which have done the most advanced 
work in the field. It is to be expected that 
these firms wrll design and develop around 
their own prior knoxledge. Development 
contractors can frequently start production 
earlier and more knowledgeably than firms 
whrch did not partlcmate in the develop- 
ment, and this &&the time and qualiiy 
of pmducflon. both of rhich are important 
to the Government. In many instances the 
Government may have financed such devei- 
op-enc. Thus. the development contractor 
may have an unavoidable competitive ad- 

_ vantage which is not consldered unfair and 
no pmhibltion should be imposed. . 

The foilowing examples illustrate types of 
situations and relation&ups where organiaa- 
tional conflict of interest question3 fre- 
quently arxse. but they are not all inclusive. 
Esnmpk I 

Contractor A in connection with the per- 
IO-CC of a study contract is given mfor- 
marion by the Department regarding the 
Department plaw for future procurements. 
This mformation is not avatlabie to interest- 
ed industrial firms. 

Gudance. Normally this would constitute 
an OCX and the contractor should not be 
permitted to compete with such firms for 
warit relating to such ~bns. 
EarnpIe 2 

Company A in response to a request for 
proposais (RFPI. proposes to undertake cer- 
tam analyses of an energy savings device se 
called Ior m the RFP. The company IS one 

compames considered to be tech- 
auailfied. In response to the in- 

quir+in the.RFP. A advisei that it is cur- 
rently performmg slmiiar analyses for the 
manufacturer of the device. 

Gurdance. Normally this would constitute 
an OCI and a contract for that oarticular 
would not be awarded to Company A be- 
cause it %ouid be placed tn a position in 
which its Judgment could be biased in reia- 
tmnship to Xs work for the Department. 
Since there are other well qualifted compa- 
rues available. there would be no reason for 
granting a a-aver of the policy. 
&ample 3 

Accounting firm A in response to a m 
quest for proposal. proposes to undertake 
an anaiysx3 ol the profitability of one seg- 
ment of the energy mdusrry. The firm w 
one of several firms consxdered to be techni- 
cally well qualified. In response to the in- 
quiry In the RFP. A advises that it derives a 
substantial portion of its income from the 
industry to be studied s 

Guidance. Normally this xvould constitute 
an OCI and a contract would not be aaard- 

ed to firm A because It would be placed In a 
pomtlon in which its judgment could be 
biased in relationship to its work for the De- 
partment. 
&ample 4 

Company A prepares updated Govem- 
menc specifications for a standard refrlgera- 
tar IO be procured comoet:Cnely. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be allowed 
for a reasonable period of time to compete 
for supply of the refrigerator. 

E2amvle 5 
ComOany A designs or develops new elec- 

trOmu eqwpment and. as a result of the 
deSign or develooment. prepares srxcilica- 
tionl. 

Guidance. Normaily this would not constt- 
Cute an OCX and the company may snmiy 
the electronics equipment. 
&amp& 6 

A tool company and/or a machinery com- 
pany representing the Amerxan Tool Instl- 
tute works under the supervlslon and con- 
trol ot Government representames to 
refine specifications or to chrtfy the re- 
quirements of a specific procurement. 

Guidance. Normally thus would not consti- 
‘Lute an OCI and these compames may 
SUppiy the item. 
Example ? 

Prior to procurement of Automatic Data 
~Procesping (ADPI Equipment..Company A is 
awarded a contract to develop software to 
automate a DOE function. Since software 
can be written (0 favor a particular vendor’s 
commercmi ADP hardware, a potentrai con- 
flict of Interest ex1ste. 

Guidance. Normally this would constitute 
an OCI and Company A should be barred 
from at least the imtial follow-on ADP 
hardware procurement usmg the software 
developed under its development contract. 
Ezampte 8 

Company A receives a contract to define 
the detailed performance characteristxs a 
Government agency wii requre for the put. 
chsse of rocket fuels. A has not developed 
the particular rue&.-At the time the con- 
tract is awarded. it I clear to both parties 
that the performance characreristlce arrived 
at will be used by the Government agency 
to choose competitivety a contractor to de 
veiop or produce the fuels. 

Guidance. Normally thts aould constitute 
an OCI and Company A shall not be oemut- 
ted to bid on thispr&urement _ 
ExampLe 9 

Company A receives a contract to prepare 
a det;uied plan for the procurement of serv- 
ices aimed at Ihe advanced scienctfic and en- 
glneenng trauung of the Department’s per- 

sonneL It suggesta a curriculum ahic’h the 
agency endorses and morporates in re- 
quests for proposals to various mstitutions 
to.estabiish and conduct such trainmg. 

Gurdance. Normally thu would constitute 
an OCI and Company A shaii not be permit- 
ted to bid on this procurement. . 
&amp& IO . 

Consulttng firm A in response to a request 
for proposals (RPP). proposes to undertake 
an evaiuation ol the environmental impacts 
of coal-fired po*er pianrs se called for in 
the RFP. The company is one ol several 
compantes consldered to be Cechnlcaiiy weil’ 
qualified In response to the Inquiry in the 
RPP. A advises that it derives a substantial 
uonion of Its income from companies which 
manufacture nuclear power slants. 

Guidance. Normally this would constitute 
an OCI and a contract for that particuIar 
work would not be awarded TO Cdmpany A 
because it would be placed in a posH.1on in 
which ILS judgment could be biased in reia- 
tionshlp to IQ work for the Department. 
Ezamplc 11 

Consultant firm A derives a substantlai 
portion of tte income from Company B in 
connectlon with the study of natural gas 
production. Company B u aiso heavily in- 
volved with motor gasoline marketmg. A 
dIsclosea these facts m response to a0 RFP 
for a study of motor gas marketing. 

Guidance. Normally thu would constitute 
an OCI and a contract for the study of 
motor g-line marketing plan& would- not 
be awarded u) Company A because it would 
be placed In a Pasitlon in which ita Judg- 
ment could be biased m relationship to its 
work for the Department. 

AP?~OlX B 

msaosuer r0ast.m 
With respect to past. present. and current- 

ly pranned mteresb IIianciaL contractual 
orgamzational. or otherwise) the offem; 
should fumlsh a list of past. present. and 
currently planned activities (including con- 
tra&) which relate to the work to be per- 
formed under the solicltatlon. The list may 
be m columnar format showng: 

(a) the company lor agency1 for which the 
work is bemg. has been. or will be per- 
formed: 

(b) nature of the work (a brief descrig 
tlon a: 

(cJ period of perform& for the wore 
and 

(dl dollar value of the work: 
te) sales and marketmg activity. 
Similar mformatlon should be-provided by 

the covered subcontractors and consuitanu 
relating to the work to be performed by 
them under the sohcltation. 
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