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The Department of Energy needs to 
strengthen its enforcement procedures and 
practices covering crude oil resellers’ compli- 
ance with crude oil price controls. The 
Department should 

--develop written procedures for han- 
dling criminal cases which will assure 
(1) timely and meaningful involvement 
by the Justice Department in key deci- 
sions affecting the scope and approach 
taken in special investigations and (2) 
the referral to Justice of suspected 
criminal violations; 

--give adequate priority to pricing audits 
and commit enough audit staff to en- 
sure the quality of individual audits and 
the adequacy of overall audit coverage; 
and 

--develop a specific plan for promptly re- 
solving all regulatory issues with par- 
ticular attention to ensuring the resolu- 
tion of those issues impeding enforce- 
ment audits and investigative efforts. 

The Attorney General should review oppor- 
tunities to expand informal coordination 
channels to include regional level discussions 
of cases before formal referral of the case to 
him. 
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON. DC. 20548 

MAY 2 9 1979 

To the Presiaent of the Senate and tne 
Speaker of tne House of isepresentatives 

This report discusses the Department of Energy's past 
metholis of handling crude oil reseller cases involving 
violations of E'ederal pricing regulations. It also discusses 
the efforts the Department of Energy has made to improve 
their handling of these cases. 

We undertook this review at the eyues 
Durkin on August 25, 1978. Q Because 0 

of Senator &h 
e significance of 

this report, we are issuing it to the Congress. 

We made our review pursuant to the Budget and Accounting 
Act, 1921 (31 U.S.C. 53), and the Accounting and Auditing Act 
of 1950 (31 U.S.C. 67). 

We are sending this report today to Senator John A. 
Durkin. We are also sending copies of this report to the 
Director, Office of Management and Budget; the Secretary 
of Energy; and the Attorney General. 

Comptroller General 
of the United States 



COMPTROLLER GENERAL'S 
REPORT TO THE CONGRESS 

IMPROVEMENTS NEEDED IN THE 
ENFORCEMENT OF CRUDE OIL 
RESELLER PRICE CONTROLS 

DIGEST -s---s 

At the request of Senator John A. Durkin, 
GAO reviewed the Government's handling I^' 
of crude oil reseller cases involving pro- 

J 

bable violations of Federal price control 
regulations. 

GAO found that%the Department of Energy and r 
its predecessor agencies have not adequately ' 
enforced crude oil resellers.' compliance with 
the requirement?\establishe&in the Emergency 
Petroleum Allocath Act of 1973. Energy 

--despite recent improvements in coordination 
with the Department of Justice in handling 
criminal cases, still (1) does not draw on 
Justice's expertise to the extent desirable 
and possible at key decision points during 
investigations and (2) needs to put its 
operating arrangements with Justice in writing: 

--has not given adequate priority to pricing 
audits, and does not appear to be commit- 
ting adequate resources to ensure the 
quality of individual audits and the ade- 
quacy of overall audit coverage; and 

--had, until recently, been unable to effec- 
tively audit crude oil resellers for com- 
pliance with the pricing regulations because 
key issues involving the interpretation and 
application of such regulations had not been 
resolved in an effective and timely manner. 

Energy's written procedures for handling 
criminal investigations require its auditors 
and investigators to pursue determinations of 
willfulness of violations further than neces- 
sary before referring suspected criminal vio- 
lations to Justice. 

Tear Sheet. Upon removal, the report 
cover date should be noted hereon. 
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Energy's procedures are essentially the 
same as those followed by the Federal Energy 
Administration, whose preoccupation with 
establishing the willfulness of violations 
adversely affected its own reseller audit 
program, and contributed to significant delays 
in referring cases to Justice. Since the 
beginning of the crude oil price control 
program in 1973, until September 1978, only 
20 crude oil reseller audits had been com- 
pleted and 9 were referred to Justice. 
(See pe 11.) 

The limited audit coverage was caused, in 
part, by auditors and investigators spending 
too much time establishing the willfulness 
of violations and going beyond the point at 
which the cases could have been referred to 
Justice. Because Energy's procedures con- 
tinue to require that a determination of 
willfulness be made before referral to 
Justice, GAO is concerned that Energy will 
spend too much time and resources estab- 
lishing the willfulness of a few violations 
at the expense of adequate audit coverage 
of all crude oil resellers. (See p0 16,) 

9 
\L engthy delays in making referrals to Justice 

-ould jeopardize Federal prosecution of some 
violations because Government prosecutions 
are generally prevented after 5 years from 
the date of the violation. 

Energy and Justice officials told GAO that 
their coordination of criminal investiga- 
tions had recently improved and that they 
were satisfied with the current informal 
procedures. However, written referral pro- 
cedures are still needed that clearly de- 
lineate the responsibilities of the two 
agencies in the handling of criminal cases. 
(See p0 13.) 

GAO and others have repeatedly recommended 
that the Government give high priority to 
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audits of crude oil sales. The public record 
of the crude oil program shows it to be re- 
plete with promises that have yet to be ful- 
filled; and it remains to be seen if the 
actions Energy only recently began will prove 
adequate. As of September 1978, Energy had 
identified 592 crude oil resellers but had 
only 54 audits started or planned. (See 
P* 27.) 

Energy's audit workplan calls for increased 
reseller audit activity during fiscal years 
1979 and 1980. Although the resources 
committed to reseller audits have increased, 
GAO questions Energy's ability (1) to ensure 
the quality of individual audits and the 
adequacy of overall audit coverage consider- 
ing the extensive reseller staff resources 
budgeted for special investigations (50 per- 
cent in 1979 and 38 percent in 1980), and 
(2) to conduct pricing as well as certifi- 
cation audits. (See p. 30.) 

Despite repeated recommendations by GAO and 
others over the past several years that 
regulatory issues affecting pricing audits 
should be promptly resolved, such issues 
had neither been promptly nor adequately 
resolved. 

Because of prolonged unresolved issues, 
Energy has conducted few pricing audits 
and has been primarily limited to audits 
to determine if lower priced "old oil" 1/ 
is certified as required by Federal regu- 
lations, These unresolved issues have also 
contributed to the suspension of assessments 
of overcharges against crude oil resellers, 
estimated by the Federal Energy Adminstra- 
tion at over $20 million. (See p. 35.) 

Tear Sheet 

A/"Old oil" is basically defined as the same 
volume of oil produced from the same domestic 
property during the same month of 1972. 

iii 



RECOMMENDATIONS I~~ .--- 

GAO rec(jrumends that the Secretary of Energy: 

--Enter into a memorandum of understanding 
with the Attorney General to establish 
written procedures for referring criminal 
cases to the Department of Justice which 
assure that Energy's and Justice's responsi- 
bilities are clearly delineated. Among 
other things, the procedures should pro- 
vide for timely and meaningful involve- 
ment by Justice in key decisions affecting 
the scope of, and approach top criminal 
investigations. (See p* 25,) 

--Review staff assignments for ongoing 
audits to ensure. tha.t an adequate number , _-. 
of qualified auditors have been assigned ' 
to satisfactorily complete these audits 
in a timely manner. (See pW 34.) .., L' " 

--Provide the audit resources necessary to 
adequately fulfill all aspects enuniciated 
in the revised February 26, 1979, workplan 
for fiscal years 1979-80, including pricing 
audits. (See pm 34,) 

--Monitor the results of the planned audits 
and increase the audit coverage if the 
results show a high incidence of viola- 
tion. (See p0 34.) 

--Develop a specific plan to ensure the 
prompt resolution of all regulatory issues, 
and, pursuant to section 236 of the L$qis- 
lative Reorqanization Act of 1970, report 

‘{to the Congress on the details of the plan 
and status of its implementation. 

Furthermore, GAO recommends that the Attor- 
ney General review opportunities to expand 
informal coordination channels with Energy 
to include regional level discussions of 
cases before formal referral, (See p. 26.) 
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AGENCY COMMENTS 

The Department of Energy: expressed strong 
disagreement with the factual contents and 
proposals made in a draft of this report. 
GAO has revised the report on the basis of 
agency comments and information furnished. 
Nevertheless, GAO believes the findings and 
recommendations in this report are based on 
facts which unquestionably support the need 
for additional improvements in the crude oil 
reseller enforcement program. Furthermore, 
although Energy has acted in recent months to 
make some program improvements, it was too 
early for GAO to review actual practices, 
and the effectiveness of these improvements 
remains to be seen. (See p. 46.) 

The Department of Justice: said that the 
draft report did not fairly or accurately 
reflect its relationship with Energy. 
Justice sees no need for a memorandum of under- 
standing to establish procedures for criminal 
referral. GAO does not agree. There is no 
assurance that the operating practices we are 
told'are in place are consistent with agency 
positions and will continue regardless of 
personnel changes. The implementation of 
Justice's informal procedures, like Energy's, 
are only recent and their effectiveness re- 
mains to be seen. (See p. 48.) 

Tear Sheet V 
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CHAPTER 1 

INTRODUCTION 

In late 1973 and early 1974, the Organization of 
Petroleum Exporting Countries dramatically increased the 
price of their crude oil exports. Consequently, the 
Congress attempted to minimize adverse repercussions by 

dis- 
crimination, which otherwise might have occurred, the act 
required the President to establish regulations for control- 
ling the allocation and selling price of crude oil and re- 
fined petroleum products. 

The authority and responsibility given to the President%/ 
to establish these regulations were delegated to the Depart- 
ment qf__.Energy (DOE) and its predecessor agencies: w=----' -+Q2. 

'A --Federal Ener Office on December 27, 1973. 
#q&C 000 zs==- -(FEA) on June 27, 1974. 

--Department of Energy on October 1, 1977. 

Agency references used throughout the report are consis- 
tent with delegations in effect for the periods noted above. 
It should be noted, however, that several top level officials 
responsible for the activities discussed in this report (see 
appendix III) held positions in both DOE and its predecessor 
agencies, and that there has been a significant carryover 
of policies and program practices from FEA to DOE. To that 
extent, DOE should not be viewed as totally separate and 
distinct from its predecessor agencies. 

THE CRUDE OIL PRICE CONTROL REGULATIONS 

Regulations were adopted from the Cost of Living Council 
on January 15, 1974, which provided for a dollar-for-dollar 
pass-through of net increases in the cost of crude oil. The 
regulations prohibited a crude oil reseller from charging a 
price exceeding a determined maximum allowable price. In 
addition, they prohibited a purchaser from knowingly paying 
a price for crude oil exceeding this allowable price. 

These crude oil reseller rules were contained in Sub- 
part F of the regulations and, according to FEA, had raised 
interpretive questions. Consequently, effective January 1, 
1978, DOE issued new regulations, (Subpart L) applicable 
to crude oil resellers, which permitted resellers to charge 
any price as long as the average markup for all sales in 
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a month did not exceed a historical average markup, and pro- 
vided that the reseller did not unreasonably discriminate 
among purchasers. DOE stated in the preamble to the regula- 
tions that even with the adoption of the new rules for 
application after January 1, 1978, considerable confusion 
continued to exist as to the appropriate application of the 
rules of Subpart F to sales prior to January 1, 1978. 

Suppliers and purchasers were required to deal with 
each other according to normal business practices in effect 
during 1972 (the base period) and were prohibited from modi- 
fying such practices to circumvent any provision of the regu- 
lations. The regulations governing the first time crude oil 
was sold in the United States were different from those 
governing subsequent sales. 

Price controls on the 
first sale of crude oil 

The 1974 regulations established price controls for 
"old" domestic crude oil. However, "new" domestic crude oil, 
imported crude oil, and certain other.classifications were 
exempt from price control on their first sale into U.S. 
commerce. Effective February 1, 1976, "new" oil was also 
subject to a ceiling price which was substantially above 
that for "old" oil. 

The term "old oil" generally refers to the same volume 
of oil produced and sold from the same domestic property 
during the same month of 1972 (base production control 
level). The term "new oil" generally refers to (1) the 
volume of crude oil produced from the same domestic property 
above the base production control level or (2) oil produced 
from new domestic property. Effective February 1, 1976, the 
base production control level was determined by the producer 
as either 1972 or 1975 old oil production. 

The 1974 regulations prohibited a producer from charging 
more than $1.35 per barrel over the highest price paid for 
the same grade of old oil on May lS, 1973. Because there is 
a major difference in the price of old and new oil, l/ all 
such oil must be certified in writing as to its classifi- 
cation before a seller can sell it or a purchaser can buy 
it. This certification must include the number of barrels 
and the price per barrel for all old or new oil. 

L/As of May 1979, the average ceiling price of old oil was 
$5.86 per barrel and $13.06 for new oil. 
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Price controls on subseauent sales 

Any firm that made a sale of crude oil after the first 
time it was sold into U.S. commerce was considered a reseller 
and was prohibited from charging a price which exceeded his 
selling price of crude oil on May 15, 1973, plus the in- 
crease in product costs. This price control applies to all 
resellers and included old, new, and imported oil. Sales 
after January 1, 1978, were governed by the new Subpart L 
rules for crude oil sales. 

If a reseller was not in business on May 151 1973, or he 
sold the crude oil in a new market, the base period selling 
price was the oilns selling price at the nearest comparable 
outlet at the time it was first sold. In computing the in- 
creased product cost, resellers are required to use as their 
base the cost of the item the first time they offered it for 
sale. . 

This price control regulation limited the reseller to 
his gross profit margin on May 15, 1973. If the reseller 
entered the market after May 15, 1973, it limited him to ' 
the profit margin when he entered the market. Sales after 
January 1, 1978r were governed by Subpart L, which limited 
the reseller to a DOE determined average markup. In addition 
to the requirement that all old and new crude oil sold must 
be certified as such. the reseller must also certify that 
the price is no greater than the maximum permitted under the 
regulations. 

Violations 

A violation of the regulations is any practice which 
constitutes a means to (1) obtain a price higher than the 
regulations permit or (2) impose terms or conditions not 
customarily imposed. Such violative practices included, 
but were not limited to: making use of inducements, com- 
missions, kickbacks, retroactive increases, transportation 
arrangements8 premiums, discounts, special privileges, 
tie-in agreements, trade understandings, falsification of 
records, substitution of inferior commodities, or failure to 
provide the same service and equipment previously provided. 

The penalties for violating the regulations are based 
on whether the violation is willful. The penalty for viola- 
ting the regulations is a fine of up to $20,000 for each 
violation. A willful violation (which is a criminal offense) 
carries a penalty of imprisonment for up to 1 year and/or a 
fine of up to $40,000 for each violation. In addition, pur- 
suant to section 210 of the Economic Stabilization Act, any 
firm which violates the regulations is subject to civil 
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suit to recover up to three times the amount of any over- 
charges. 

SIZE OF THE PROBLEM IS SIGNIFICANT 

In its first referral of a crude oil reseller case to 
Justice in February 1978, DOE stated that the referral was 
significant because it highlighted for the first time what 
apparently is a relatively widespread practice--the conver- 
sion of oldp price-controlled crude oil to new! higher-priced 
crude oil-- somewhere in the distribution chain between the 
wellhead and the refinery. 

The conversion of old oil to new oil was known to FEA 
in 1974. In a public statement of the Federal Energy 
Administrator on December 11, 1974, FEA reported that it had 
evidence of this activity. 

DOE further stated, in its 1978 referral to Justice, 
that the temptation tar oil resellers to cheat was enormous 
since the difference between prices for old and new oil 
exceeded $6 per barrel, and had in the past approached $8 
per barrel. FEA statistics, collected at the wellhead and 
then at the refinery, indicated that over 330,000 barrels 
per day of old crude were converted to new crude during 
the month of March 1977. As of September 1977, the rate 
declined to over 139,000 barrels per day. At the lower 
September 1977 rate, DOE stated that over $800,000 per day 
was being unlawfully taken from consumers. At the $8 per 
barrel difference, the March 1977 conversion rate indicates 
over $2.6 million per day may have been taken. DOE officials 
told us that present estimates of violations are related to 
actual case experience. 

COMPARISON OF TYPICAL FLOW OF 
OIL WITH “DAISY CHAIN FLOW" 

Crude oil resellers are in the marketing flow between 
the producer and the refiner. A producer, however, is not 
required to use a reseller and thus may sell the crude oil 
directly to the refiner. 

The refiner may sell the refined products to a reseller 
who in turn sells it to a retailer, or the refiner may sell 
directly to a retailer. The typical flow of crude oil and 
its refined products is illustrated in the following chart. 
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TYPICAL FLOW OF OIL 

The so called "daisy chain" increases the number of 
crude or product resellers, and it can be established either 
before or after the crude oil has been refined. Increasing 
the number of resellers can increase the price paid for the 
crude oil or refined products because each reseller can add 
a profit without providing any necessary service. A daisy 
chain is illegal when it is used to (1) obtain a price 
higher than is permitted by the regulations or (2) circumvent 
the regulations through modification of the suppliers' normal 
business practice. Under the January 1, 1978, Subpart L 
rules, a firm which performs no service or other traditional 
reseller function in a sale may not charge a price in excess 
of the firm's cost of the crude oil sold. However, no such 
rule was applicable to sales before 1978 which would prevent 
daisy chain sales from taking place. 

The daisy chain chart that follows, in conjunction with 
the typical flow of oil chart, illustrates where the addi- 
tional resellers are inserted into the marketing flow. 

DAISY CHAIN FLOW OF OIL 



DOE ENFORCEMENT RESPONSIBILITIES 

DOE's Office of Enforcement enforces regulations by 
conducting compliance audits. The overall audit objective 
is to evaluate a firms's compliance with DOE regulations by 
(1) applying a common audit approach to all company operations 
subject to regulation and (2) correcting any violations by 
developing plans for refunds and/or recommendations for 
sanctions. 

The Office of Enforcement has set priorites for auditing 
regulated programs and established guidelines for selecting 
companies for audit. However, due to the large number of 
firms covered by the regulations, and its limited resources, 
the Office of Enforcement is not able to audit every company., 
Therefore, the enforcement program depends to a certain 
extent, on voluntary compliance. 

Enforcement organization 

The Secretary of Energy gave the Administrator, Economic 
Regulatory Administration, the authority and responsibility 
to establish regulations limiting the price of crude oil and 
refined petroleum products. As head of the Office of Enforce- 
ment, the Assistant Administrator for Enforcement is respon- 
sible for enforcing the pricing, allocation, and import rules 
and regulations. Effective December 1977, enforcement 
responsibility for the 34 major refiners was transferred to 
the Office of Special Counsel. The crude reseller audit 
group is responsible for enforcing the rules, regulation&, 
and orders controlling the price of crude oil. The organi- 
zation chart on page 7 shows the general relationship of the 
Assistant Administrator for Enforcement to other offices in 
DOE, and the organization of the Office of Enforcement as 
of January 1979. 

DOE established an enforcement organization in 1974 
which remained relatively unchanged until 1977. During 
1977 and 1978, DOE reorganized and altered its enforcement 
operations a number of times: 

--On July 1, 1977, the Regional Counsel was placed under 
the direct supervision of the General Counsel. 

--On August 10, 1977, the Regional Directors (formerly 
the Regional Directors of Compliance) at the 10 field 
offices were designated as the senior regional enfor- 
cement officials. They were placed under the direct 
authority of the Deputy Assistant Administrator for 
Enforcement. 
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ORGANIZATION OF THE OFFICE OF ENFORCEMENT 
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--On December 5, 1977, DOE established the Division of 
Crude Oil. This made one division within the Office 
of Enforcement responsible for enforcing crude oil 
pricing regulations. 

--On January 27, 1978, DOE established the Office of 
Special Investigations under the Office of Enforcement 
to manage criminal investigations which center on pos- 
sible willful violations of the regulations. Such 
violations are criminal offenses, and the cases must 
be referred to the Department of Justice for prosecu- 
tion. 

--On October 24, 1978, DOE: (1) transferred the Office 
of Special Investigations from the Office of Enforce- 
ment to the Office of General Counsel, (2) consolidated 
its 10 regional offices into 6 district offices, and 
(3) created a crude reseller audit group. 

Staffing of enforcement program 

The Internal 'Revenue Service (IRS) started DOE's enforce- 
ment program in January 1974 because of an early need for 
trained investigators. IRS assigned 300 of its investigators 
and hired and trained about 550 more. On July 1, 1974, FEA 
assumed control of the compliance and enforcement program. 
At that time, IRS transferred about 850 of its investigators 
to FEA. The enforcement staff increased to 1,294 by the end 
of fiscal year 1978; however, DOE plans to reduce this staff 
to 864 by the end of fiscal year 1980. DOE's fiscal year 1980 
budget request anticipates a phasing down of audits as it 
completes major segments of the compliance program. The 
estimated enforcement staff at the end of fiscal years 
1978 and 1980 is as follows: 

Estimated Audit Staff 

Major refiners 
(Office of Special Counsel) 

All other firms: 
Headquarters 
Field 

Total 

Fiscal year 
1978 1980 

612 612 

137 25 
545 227 

1,294 864 Z 
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The reduction, according to DOE, is not expected to 
affect special investigations or crude oil reseller audits 
because DOE's highest audit priority is to provide support 
to special investigations, and its second highest priority 
is to conduct crude reseller audits. 

SCOPE OF REVIEW 

At the request of Senator John A. Durkin, we conducted 
a limited review of the Government's handling of crude oil 
reseller cases referred to the Department of Justice involv- 
ing probable violations of Federal regulations. Based on 
his request, and subsequent agreements with his office, we 
examined four principal areas: 

--The adequacy of DOE's procedures for handling the 
specific crude oil reseller criminal cases referred 
to Justice. 

--The effectiveness of the Government's historical 
efforts to enforce price controls from a general 
management point of view as it relates to the crude 
reseller cases referred to Justice. 

--The significance of unresolved regulatory issues 
which had impeded the enforcement of the crude oil 
reseller regulations from a historical view. 

--The adequacy of DOE's current program to ensure 
compliance with the price control legislation as 
it applies to crude oil resellers. 

In keeping with the scope of work requested by Senator 
Durkin, we did not evaluate 

--DOE's practices for determining that a case involved 
a criminal violation, 

--the effectiveness of Justice's performance in handling 
criminal cases, 

--individual company audits, or 

--the magnitude of the impact of unresolved regulatory 
issues. 

Also, our review of crude oil reseller cases referred to 
the Department of Justice was limited to those referred by 
DOE as of March 1979. The audit and investigative work on 



those cases was essentially completed by FEA in 1976, and 
does not represent any of the audit and investigative work 
by DOE since its establishment. 

Our audit work was conducted primarily at DOE's head- 
quarters in Washington, D.CeI and DOE's regional offices 
in Dallas and Houston, Texas. Furthermore, we conducted 
limited audit work at DOE's regional offices in Philadelphia 
and Pittsburgh, Pennsylvania, and Atlanta, Georgia. We also 
interviewed Department of Justice officials located in 
Washington, D.C., and the U.S. Attorney in Houston, Texas. 

During the course of our examination, we interviewed 
DOE officials at its headquarters and regional offices. 
We also examined laws relating to DOE and reviewed DOE's 
records, policies, procedures, reports, and other docu- 
mentation pertaining to crude oil resellers. 
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CHAPTER 2 

DOE PROCEDURES FOR HANDLING CRIMINAL 

CASES NEED IMPROVEMENT 

DOE written procedures do not provide for Department 
of Justice participation in the decisions affecting the 
scope of and approach to investigations to determine that 
violations are willful and subject to criminal penalties. 
Furthermore, DOE's written procedures require its investi- 
gators to go further than necessary before DOE refers the 
case to the Department of Justice. 

These procedures are essentially the same as those 
which existed during FEA's administration of the programp 
and which served as the basis for investigative work re- 
lated to all of the crude oil reseller cases which DOE 
referred to the Department of Justice as of March 1979. 
FEA's preoccupation with establishing the willfulness 
of the violations impeded the timeliness of Federal 
prosecutions. In addition, FEA's expanded investigative 
role had diverted scarce staff resources away from the 
agency's primary responsibility of ensuring that crude oil, 
resellers comply with price control regulations. 

The Department of Energy has made organizational 
changes and, we are told, developed informal procedures 
to improve the referral of cases to the Department of 
Justice. The fact remains, however! that the Department's 
written procedures regarding referral of crude oil re- 
sellers have not changed; and the risks of these proced- 
ures producing the same adverse effects as FEA experienced 
are very real. Also, there is no assurance that the 
operating practices we were told are in place are consis- 
tent with Department positions and will continue regard- 
less of personnel changes. Because no new crude oil 
reseller cases have been referred to the Department of 
Justice under this new system, we were not able to deter- 
mine its effectiveness. 

We believe written procedures are needed which 
clearly delineate the responsibilities of the two agen- 
cies in the handling of DOE criminal cases. We believe 
these procedures should provide for timely and meaningful 
involvement by the Department of Justice in DOE's special 
investigations, 
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DOE PROCEDURES SHOULD PROVIDE 
FOR EARLY JUSTICE INVOLVEMENT 
IN ITS SPECIAL INVESTIGATIONS 

DOE's enforcement manual requires its auditors and 
investigators involved in criminal cases to establish 
the willfulness of a violation, This determination of 
willfulness is a legal determination which is made by 
the DOE Regional Administrator. Under DOE procedures, 
DOE regional offices are strictly prohibited from either 
formally or informally consulting with the Department of 
Justice or with the U.S. Attorney and the Federal Bureau 
of Investigation (FBI). Only DOE's Office of General 
Counsel is authorized to consult with Justice on criminal 
investigations. 

On the other hand, our discussions with the Deputy 
Assistant Attorney General, and reviews of Attorney General 
opinions, clearly establish that a Federal agency need only 
have credible information that criminal activity may have 
occurred before referring a case to Justice for criminal 
investigation and possible prosecution. Furthermore, 
Justice officials told us that Justice expects early in- 
volvement in a criminal investigation and does not expect 
to wait until such time as DOE determines the willfulness 
of a violation. 

In this connection, the Attorney General, in a 
long-standing opinion, stated: 

"Whether or not an act constitutes a crime 
is a question that in but rare instances can 
arise except in the Department of Justice. 
If there is reason to suppose that acts coming 
to the attention of another Department are 
criminal in their nature, it is the ,duty of 
of that Department to report these acts to 
to the proper officials of the Department of 
Justice. It becomes the duty of this Depart- 
ment to consider whether or not the matter 
should be brought to the attention of the 
courts." 

As the Federal Government's chief law enforcement 
agency, Justice should be in a position to have a major 
influence on the direction of criminal investigations 
and should make all decisions as to whether a case merits 
prosecution. 
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DOE procedures for handling 
criminal cases 

According to DOE written procedures, when a willful 
violation of the regulations is first suspected, the audit 
staff prepares a report to the Regional Director for 
Enforcement with a copy to the National Office of Special 
Investigations. The distinction between criminal and 
noncriminal investigations, according to DOE's enforce- 
ment manual, is centered on the "willfulness" of the 
suspected violation. An attorney and a special investi- 
gator from the Regional office are then assigned to the 
case, and they, in coordination with the regional audit 
staff, determine whether credible evidence of a willful 
violation exists to warrant a special investigation. 
If soB an investigative plan is developed which contains 
the specific elements of proof needed and the facts 
anticipated to provide those elements of proof. 

The investigative plan is forwarded by the Regional 
Administrator to the National Office of Special Inves- 
tigations with a recommendation that the special inves- 
tigation proceed. Unless vetoed by the National Office, 
the investigation plan is implemented. As indicated 
earlier, the procedures do not provide for any Justice 
input, although it would seem to us that this plan could 
have a crucial effect on the outcome of the investiga- 
tion and the success of Federal prosecution by Justice. 

As the investigation progresses, the investigator 
is required to submit a written report every 30 days 
to the National Office of Special Investigations until 
all leads have been explored. Upon completion of the 
investigation, the entire case file is forwarded to the 
Regional Counsel. 

The Regional Counsel then decides whether to 
recommend the case for criminal referral, civil refer- 
ral, administrative resolution, or a combination of 
these options. A recommendation to refer a case to 
Justice is forwarded to the National Office of Special 
Investigations whor if satisfied, sends it through the 
Assistant General Counsel for Compliance to the Office - 
of General Counsel, who either refers it to Justice or 
sends it back to the region for further development. 
Here again, DOE written procedures do not provide for 
coordination or involvement of any kind with Justice prior 
to formal referral of the case to Justice. 
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DOE officials told us that the National Office now 
informally discusses with Justice those cases that are 
under investigation by DOE's Office of Special Investi- 
gations and furnishes them with copies of the 30-day 
investigative progress reports prepared by DOE regional 
offices. Also, Justice officials in the criminal divi- 
sion told us that they believe a good working relation- 
ship currently exists between the two Departments. 

The Justice Department's interest in promoting closer 
coordination with DOE is demonstrated by actions the 
Deputy Attorney General took in November 1978. At that 
time, the Deputy Attorney General sent a letter to the 
DOE General Counsel outlining two principal areas that 
needed to be addressed because of the referrals made 
by DOE. These two areas were (1) obtaining resources 
to adequately investigate and prosecute referrals, and 
(2) establishing an effective mechanism for agency 
coordination. 

The Deputy Attorney General stated that Justice 
decided to create specialized units, within the appro- 
priate judicial districts, to focus exclusively on 
energy matters. These units, under the supervision of 
the U.S. Attorneys, will be composed of two Assistant 
U.S. Attorneys and two Criminal Division attorneys. 
The Federal Bureau of Investigation will assign agents 
to each of the units. According to the letter, Justice 
will require DOE auditor support for the Houston unit 
and also for other units. 

In an effort to establish an effective coordina- 
tion mechanism with DOEl Justice created an energy unit 
within the Fraud Section of the Criminal Division to 
receive referrals from DOE and forward them to the 
appropriate U.S. Attorney for development. The Criminal 
Division energy unit is to maintain effective liaison 
with all U.S. Attorneys handling such cases and keep 
DOE apprised of the status of the cases. 

We believe the above actions are on target, and 
provide an appropriate framework for more closely 
coordinating criminal investigations and for making 
referrals on a more timely basis. But they still do 
not take the place of written procedures and they 
do not go far enough. Specifically, we believe that: 
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--Although the informal communiations channel has 
improved, it is still limited to the National 
level, and merits study for expansion to provide 
for direct discussions between U.S. Attorneys 
and DOE offices at the regional level, where the 
cases are investigated and prosecuted. 

--The energy unit that Justice has established 
within the Fraud section of the Criminal Division 
is the appropriate place for DOE to coordinate 
its investigative plans for potential criminal 
cases so that Justice can provide advice on (1) 
the merits and scope by the plan, (2) the ap- 
proach to conducting the investigation, and (3) 
the DOE audit/investigative support needed. 
Also at this time, Justice could comment on the 
desirability of DOE's continuing with its investi- 
gation or formally referring the case. 

PRIORITY GIVEN TO SPECIAL 
INVESTIGATIONS COULD LIMIT 
CRUDE RESELLER AUDIT COVERAGE 

Reviews of FEA's crude oil reseller enforcement 
efforts and the histories of cases referred to Justice 
portray a program of inadequate audit coverage and long 
delays in completing the relatively few special investi- 
gations that were pursued. Given its overall enforce- 
ment responsibilities and scarce staff resources, FEA 
assigned low priority to audit coverage of crude oil 
resellers. Furthermore, to the extent audits were made 
and criminal violations suspected, FEA auditors and 
investigators consumed much of their time attempting to 
establish the willfulness of the violation when, in 
fact, they could have referred the cases to Justice 
earlier and converted savings in staff time to increased 
audit coverage. 

As indicated earlier, DOE's procedures remain the same 
as those of FEA's in that they require that a determination 
of willfulness be made before referral to the Department 
of Justice. Also, DOE plans to give high priority to 
special investigations andp in fiscal year 1979, to use as 
much as 50 percent of the crude reseller program resources 
to support special investigations. 

Because of the similarities between FEA's proced- 
ures and practices and DOE's procedures and plans, we are 
concerned that DOE, like FEA, will spend an inordinate 
amount of time and resources establishing the willfulness 
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of a few violations to the detriment of audit coverage to 
detect civil violations of crude oil resellers. 

Earlier referrals would 
have treed FEA statt to 
start new audits 

. 
The use of audit personnel to pursue criminal inves- 

tigations further than necessary before referring them to 
Justice caused FEA to tie up personnel that could have been 
used to start new audits. According to DOEI from the be- 
ginning of the price control program in 19?3 until September 
1978, only 11 crude oil reseller audits had been completed, 
and 9 others had been referred to Justice. The actual 
audit time on these nine cases averaged less than 2 months, 
but it took from 1 to 3 years from the time they were 
classified as special investigations until they were re- 
ferred to Justice. 

It was not possible for us to determine exactly when 
the investigations should have been terminated and the 
cases referred to Justice. However, it was apparent from 
our detailed review of several case histories (see exam- 
ples which follow) that FEA auditors and investigators 
pursued the determination of the willfulness of the viola- 
tions far beyond the point at which the cases could have 
been referred to Justice. Also, in this connection, an 
FEA Task Force 1/ reported that in cases involving poten- 
tial willful violations, all work on the civil aspects 
of the case was brought to a halt. The task force ob- 
jected to this and pointed out that at any time during 
the investigation or civil action, the matter should have 
been referred to Justice where appropriate. 

Examples of FEA's handling 
of criminal cases 

The following two cases, taken from FEA files, 
illustrate the delays in referring the cases to or dis- 
cussing them with Justice even after factual information 
showed criminal activity may have occurred. Also, the 
description of the first case shows how FEA auditors 
were required to spend considerable time developing sub- 
stantial evidence of the willfulness of a violation 
before the Office of General Counsel would refer the case 
to or discuss it with the Justice Department. 

L/Task Force on Compliance and Enforcement, July 13, 1977, 
(The Sporkin Task Force). 
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The common company case 

In January 1976 FEA auditors reported that a possible 
conspiracy existed among four firms to increase the price 
of crude oil in excess of that allowed by FEA regulations. 
However, this case was not referred to Justice until 
November 1978 because FEA required its auditors to develop 
evidence of the intent and willfulness of the parties, 
The case was sent back and forth between FEA headquarters 
and the regional office for nearly 3 years before being 
referred to the Department of Justice because each time 
the case was sent to headquarters from the regional office, 
the Office of General Counsel decided the case was not 
ready for prosecution and additional work was needed to 
prove the willfulness and intent of the parties. Many of 
the transactions among these four companies took place in 
early 1974, and the statute of limitations could prevent 
Government prosecution of those violations after early 
1979. We believe that FEA should have referred this case 
to Justice during 1976 when it had information of possible 
criminal activity. The delay in referring this case may 
result in the statute of limitations barring Government 
prosecution of these possible violations. In any eventp 
criminal prosecution is generally more difficult the older 
a case becomes. Some of the details of this case are 
discussed below. 

Beginning in February 1974, the "Z" Producer Company 
sold all of its old crude oil to the "X Reseller Company 
for about $5.25 per barrel. The "X" Reseller Company then 
sold this same crude oil to the "Y" Reseller Company for 
about $10.50 per barrel. The 'Y" Reseller Company then 
sold the oil to the "W" Refining Company for about $11.50 
per barrel. 

All of the above transactions took place on paper 
only f as the oil never passed through the hands of the 
resellers. In fact, storage tanks at each of the "Z" 
Producer Company oil wells were connected directly to 
the 'W" Refining Company by pipelines which carried all 
of the oil produced by the "Z" Producer Company. In 
addition, all of these companies were either owned or 
managed by the same individuals. The following illus- 
tration shows how this arrangement worked. 
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ILLUSTRATION OF COMMON COMPANY TRANSACTIONS 

$ Flow of Paper Transactions $ 

The "X1' Reseller Company, which bought all of the oil 
produced by the "2" Producer Company owned no storage, 
transportation, or gathering facilities and performed none 
of these functions. The "X" Reseller Company maintained 
no inventory, and no risk was involved because on the same 
day a purchase of crude oil was made from the "2" Producer 
Company, a sale was made to the "Y" Reseller Company for 
the same number of barrels. Although the "X' Reseller Com- 
pany provided no gathering, storage, or transportation 
services, nor incurred a risk, it nonetheless added more 
than $5 per barrel to the price of the crude oil it "sold' 
to the "Y" Reseller Company. 

The majority of the crude oil that the "X" Reseller 
Company purchased from the "Z" Producer Company was price- 
controlled "old oil." However, all of the sales to the 
"Y " Reseller Company were at the uncontrolled free market 
price. According to the regulations: 

"* * * any practice which constituted a means to 
obtain a price higher than permitted by the regu- 
lations, * * * is a violation of the regulations. 
Such practices include, but are not limited to 
devices making use of inducements, commissions, 
kickbacks, * * * tie-in agreements, trade under- 
standings, falsification of records, * * *." 
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The above details about the case were contained in 
an auditor's report of January 20, 1976. Subsequently, 
the case was handled as follows: 

--On February 5, 1976, the FEA Regional Director 
referred this case to the Regional Counsel. In 
his referral memorandum, the Regional Director 
stated that "* * * based on the evidence gath- 
ered! Region VI Compliance believes a willful 
violation of FEA's pricing regulations has 
occurred." 

--On April 2, 1976, the Regional Counsel returned 
this case to the Regional Director for addi- 
tional audit'work to "* * *further develop any 
evidence of collusion or conspiracy existing 
here." The Regional Counsel stated: 

"It is my opinion that this investigation 
should now be considered as a criminal inves- 
tigation. The possibility of criminal viola- 
tions is strongest in the actions by the 'X' 
Reseller Company and further criminal inves- 
tigations should be initiated. The case 
against the '2' Producer Company does not 
appear to be as strong. More substantial evi- 
dence of criminal conduct would have to be 
uncovered before this case would warrant 
prosecution.' 

--On May 14, 1976, this case was referred back 
to the Area Manager with instructions to select 
a skilled auditor capable of conducting inter- 
views and interrogations to determine whether 
the violations of the 'Z" Producer Company were 
willful. 

--On July 7, 1976, the Area Manager referred the 
case back to the Regional Director stating: 

"* * * the case files should at this time be 
forwarded through apropriate channels to the 
Department of Justice for their input before 
any further work is done. We agree that evi- 
dence is sufficient at this point to demon- 
strate that willful violations of FEA 
regulations (certification and pricing) have 
occurred." 
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--On August 27! 1976, the Regional Counsel referred 
the case to the FEA National Office of General 
Counsel stating: '* * * we believe that sufficient 
information has been developed to justify referral 
to the Department of Justice with the recommenda- 
tion of criminal prosecution." 

--On October 5, 1976, the General Counsel's Office 
requested II* * *further support for the request." 
The General Counsel's office stated 'I* * * we cannot 
reasonably consider your request until we receive 
the additional supporting data." 

--On October 7, 1976, the Regional Counsel provided 
additional support and stated "It is our opinion 
that this matter should be referred to the Depart- 
ment of Justice." 

--On January 5, 1977, the Assistant General Counsel 
for Compliance referred the case back to the region 
stating: 

"We have determined that further factual devel- 
opment is required before any referral is made * * * 
it must be emphasized that the additional elements 
necessary to prove a violation (agreement, intent, 
and knowledge) are not sufficiently established to 
support a criminal prosecution." 

--On June 8, 1977, additional factual information 
was provided to the General Counsel's office. 

--On November 14, 1977, the case was returned to the 
region for rl* * * additional investigation and fur- 
ther consideration and refinement of the factual 
and legal theories." 

--On February 2, 1978, the Office of General Counsel 
inquired of the region as to the status of the 
case. The Regional Counsel said that since the 
auditor who developed the case was no longer with 
DOE, another person would need to be assigned. 
This other person was currently working on higher 
priority work and upon assignment, should be able 
to complete the investigation in about 3 to 4 
months. 

--On November 3, 1978, the case was referred to the 
Department of Justice. 

20 



The extort--imbort case 

During the Arab oil embargo, Producer Company rsB", and 
its affiliates, allegedly violated a $5.10 per barrel ceil- 
ing price on its "old" domestic oil by selling it for $13 
to $14 per barrel for refinement in the Bahamas and then 
selling it back in the United States at unregulated market 
prices as imported oil products. 

This oil was produced and the refined products used 
exclusively in the United States. It was only shipped to 
the Bahamas for refinement and, moreover, it was controlled 
by American companies from the time it was produced until 
it was sold to American consumers. Under the regulations, 
exported crude oil and refined products were not subject to 
price controls. In addition, the export of domestic crude 
oil is *generally prohibited by the Trans-Alaska Pipeline 
Act of 1973 and the Emergency Petroleum Allocation Act. 

This case was opened as a criminal investigation by 
FEA in May 1975. FEA had information as early as April 
1974 that this scheme might violate the intent of the price 
control regulations and that there was possibly a willful 
intent to do just that., However, FEA continued with its 
investigation until finallyp on June 30, 1978, DOE referred 
the case to the Department of Justice for prosecution. 

FEA task force questioned the 
quality of FEA investigations 

In July 1977, the 
deficiencies in FEA's a 

eported serious 
iminal investi- 

gations. The Task Force reported that FEA had little or 
no capacity to handle the flagrant or willful violations 
of its regulations. The report said that the agency had 
virtually no attorneys involved in the day-to-day investi- 
gation of violative conduct, and its fraud investigators 
were few in number. The report stated that very few 
persons within the agency appeared to possess the exper- 
tise to conduct an investigation which may ultimately 
involve criminal prosecutions. The Task Force noted that 
although it is almost essential in cases such as these 
to subpoena documents and record testimony under oath, 
these investigative techniques were almost never employed. 

Such deficiencies could at least partially explain why 
some investigations, such as the above example, had to be 
repeatedly reopened to obtain additional information to 
support the willfulness of the violation. Such investiga- 
tions may have been completed more effectively and timely 
under the supervision of an expert criminal investigator. 

21 



Based on its findings, the task force recommended the 
creation of a unit staffed with specialists in investigating 
possible willful violations. Accordingly, DOE established 
its Office of Special Investigations. 

Effectiveness of the Office 
of Special Investigations 
requires further examination 

In DOEIs current organization! the Office of Special 
Investigations is under the Office of General Counsel, not 
the Office of Enforcement. As described earlier, when a 
case is determined to involve possible criminal activity, 
it is classified as a special investigation, and regional 
staff from the special investigations unit are assigned to 
the case to work with the regional enforcement auditors 
in developing the willfulness of violations. 

We examined all nine of the crude oil reseller cases 
referred to the Department of Justice as of March 1979. 
The Assistant Administrator, Office of Enforcement, told 
us that all of these cases were completed during 1976 and 
that none had been investigated by the Office of Special 
Investigations. Such office, did, however, prepare the 
referral documents and coordinate the referrals with ' 
Justice. 

Because no cases involving crude oil resellers had 
been investigated by the Office of Special Investigations 
and referred to Justice, we were unable to evaluate the 
effectiveness of its operations and its coordination and 
referral procedures. Further, because of the nature of 
ongoing criminal investigations, we did not evaluate the 
adequacy of current investigative efforts since that would 
have required us to discuss the cases with officials of 
companies under investigation and review documents and 
records of these companies which might have interfered 
with subsequent grand jury proceedings and legal activi- 
ties. Consequently, we are making no recommendations 
concerning organizational or other changes to the Office 
of Special Investigations at this time; however, this 
matter will be the subject of a follow-on review at a 
later date. 

Statute of limitations could 
prevent prosecutions 

Delays in referring cases to Justice could jeopardize 
successful prosecution of some crude oil resellers because 
of the statute of limitations. In a criminal proceeding, 
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, 

Federal law Yd 18 U.S.C. 3282) requires that an indictment 
by a Federal gran gury generally must be returned within 
5 years of the date of the crime. In several of the crude 
oil reseller cases referred to Justice, potential criminal 
acts may be barred from prosecution during early 1979. 

Although most of these cases involve continuing 
violations, the statute of limitations would generally bar 
prosecution of any violation which occurred beyond the 
5-year limit. For example, if a violation occurred con- 
tinuously from December 1973 through December 1975, begin- 
ning in January 1979, the reseller could not be prosecuted 
for violations occurring in December 1973, but could be 
prosecuted for violations occurring after January 1, 1974. 

On February 16, 1978, at the request of the National 
Office, the Dallas regional counsel issued a memorandum to 
the General Counsel's office concerning the impact of the 
statute of limitations on special investigation cases being 
worked at that time in the region. The memorandum identi- 
fied 10 special investigation cases, of which 7 involved 
crude oil resellers. The following table, based on the 
regional counsel's memorandump shows the date identified 
as the date of first violation, the date the statute of 
limitations will begin to prevent prosecution, the date of 
the latest known violation, and the latest date the statute 
of limitations applies concerning the seven crude oil 
resellers. 

PACT QF THE STATUTE OF tM4iTATK#JS h)s\d CRUDE OIL RESELLER CASES 
REFCIRTED BY THE DOE DALLAS OFFIGE 

VIOLATION 

SEPT. 14, 1974 

MAY 10, 1974 

JUNE 30, 1974 

JUNE 30, 1974 

JAN. 31, 1974 

SEPT. 14, 1979 

MAY 10, 1979 

JUNE 30, 1979 

JUNE 30, 1979 

JAN. 31, 1979 

APRIL 9,1976 

JUNE 30,1976 

MAR. 29, 1976 

JUNE 30, 1976 

JUNE 30,1976 

SEPT. 30, 1975 

APRIL 9, 1981 

JUNE 30,198l 

MAR. 29,1981 

JUNE 30,1981 

JUNE 30,198l 

SEPT. 30.1980 

AS OF MARCH 1979, ALL OF THESE CASES HAD BEEN REFERRED BY DOE TO THE DEPARTMENT OF JUSTICE. 

HOWEVER, ONLY COMPANY A HAS BEEN INDICTED BY A FEDERAL GRAND JURY. 
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DOE is giving investigations 
a higher priority than audits 

In fiscal year 1979, DOE will begin phasing down its 
reseller audit activity. In the meantime, DOE has assigned 
its highest priority to the investigation of suspected will- 
ful violations. In view of the past experiences of FEA, as 
previously discussed, and the fact that DOE is operating 
under essentially the same procedures as existed under FEA, 
we believe there is a high risk that DOE, like FEA, will 
spend too much time in determining the willfulness of viola- 
tions to the detriment of its compliance program. 

DOE's fiscal year 1980 budget request, anticipating an 
end to product controls, projects a phasing down of re- 
seller audit activity by reducing the number of active 
audits and limiting new case openings. DOE plans to use 
personnel as follows: 

--Highest priority--provide continuing full support 
to investigations of suspected willful violations. 

--Second priority-- complete crude reseller civil 
audits. 

--Third priority-- bring previously opened civil cases 
to resolution. 

--Fourth priority-- carry out new responsibilities such 
as the enforcement of the Fuel Utilization Act. 

The budget figures show that support to special inves- 
tigations by the end of fiscal year 1979 will account for 50 
percent of the crude oil resellers staff positions. By the 
end of fiscal year 1980, DOE projects that 38 percent of its 
crude oil reseller staff will be used to support special 
investigations. 

CONCLUSIONS 

DOE written procedures do not provide for participation 
by Justice in decisions affecting the scope of and approach 
to investigations to determine that violations are willful 
and subject to criminal penalties. Moreover, these proced- 
ures require DOE investigations to go further than neces- 
sary before referring cases to Justice. 

These procedures are essentially the same as those 
followed earlier by FEA, whose preoccupation with estab- 
lishing the willfulness of violations adversely affected 
its overall reseller audit program and contributed to 
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delays in referrals to Justice. The similarities between 
FEA's procedures and practices and DOE's procedures and 
plans, which place greater emphasis on investigations than 
audits, causes great concern that DOE will spend too much 
time and resources establishing the willfulness of a rela- 
tively few violations at the expense of adequate audit 
coverage of all crude oil resellers and more timely case 
referrals to Justice. 

The Department of Energy has made organizational changes 
and, we are told, developed informal procedures to improve the 
referral of cases to the Department of Justice. Also, Justice 
has taken steps, such as the establishment of an energy unit 
within the Fraud Section of the Criminal Division, to coordi- 
nate DOE referrals and to maintain effective liaison with U.S. 
Attorneys handling such cases. 

The fact remains, however, that the Department's written 
procedures regarding referral of crude oil resellers have not 
changed; and the risks of these procedures producing the 
same adverse effects as FEA experienced are very real. Alsop 
there is no assurance that the operating practices we were 
told are in place are consistent with agency positions and 
will continue regardless of personnel changes. Because no 
new crude oil reseller cases have been referred to the 
Department of Justice under this new system, we were not 
able to determine its effectiveness, and it remains to be 
seen whether the system will prove adequate. 

We believe written procedures are needed which clearly 
delineate the responsibilities of the two agencies in the 
handling of DOE criminal cases, We believe these procedures 
should provide for timely and meaningful involvement by 
Justice in DOE's criminal investigations. 

We also believe that the Justice Department should 
review existing practices that prohibit regional discussions 
of crude oil reseller cases prior to referral by DOE to see 
if there are opportunities to open channels of coordination 
at the regional level. 

RECOMMENDATIONS TO THE 
SECRETARY OF ENERGY 

To more effectively handle cases that involve possible 
criminal activity, we recommend that the Secretary enter 
into a memorandum of understanding with the Attorney General 
to clearly establish procedures for referring criminal cases 
to Justice. The memorandum should describe the responsibili- 
ties of DOE and Justice headquarters and regional offices, 
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and provide assurance that cases are coordinated with Justice 
as soon as information is developed that shows criminal 
activity may have occurred. As the initial contact point, 
we recommend that when DOE develops its investigative plans 
for potential criminal cases, DOE coordinate with Justice 
so that Justice can provide advice on (1) the merits and 
scope of the plan, (2) the approach to conducting the inves- 
tigation, and (3) the DOE audit and investigative support 
needed. Also, at this time, Justice could comment on the 
desirability of DOE's continuing its investigation or formally 
referring the case. 

RECOMMENDATION TO THE 
ATTORNEY GENERAL 

We recommend that the Attorney General review oppor- 
tunities to expand informal coordination channels with DOE 
to include regional level discussions of cases before for- 
mal referral. 
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CHAPTER 3 

SOME PROGRESS MADE IN AUDIT COVERAGE OF - 

CRUDE OIL RESELLERS BUT PROBLEMS CONTINUE 

Several reviews of DOE's compliance and enforcement 
program during the past several years have consistently 
revealed a need for DOE and its predecessor agencies to 
increase audit coverage of crude oil sales. These agencies 
have repeatedly promised us and the Congress corrective 
actions to stengthen the crude oil audit program; these 
promises have yet to be fulfilled. DOE now seems to be 
making positive efforts to improve its audit coverage, but 
problems remain which will impede effective enforcement of 
price control regulations. D'OE had not given adequate 
priority to pricing audits, and appears to be starting up 
large numbers of audits without committing the resources 
required to ensure the quality of those audits. 

CRUDE RESELLER AUDITS 
GIVEN LOW PRIORITY IN THE PAST 

Since the price control program began in January 1974, 
FEA and DOE had given low priority to crude oil reseller 
audits. At the close of the last fiscal year in September 
1978, DOE had identified 592 crude oil resellers but com- 
pleted audits of only 11, referred 9 other cases to Justice, 
and had 34 audits in progress or planned. 

STATUS OF CRUDE OIL RESELLER AUDITS AT THE END OF FISCAL YEAR 1978 

REFERRALS 

BOSTON 
NEW YORK 

PHILADELPHIA 

ATLANTA 

CHICAGO 

DALLAS 

KANSAS CITY 

DENVER 

SAN FRANCISCO 

‘TOTALS ARE BASED ON DOE ESTIMATES. THE ACTUAL NUMBER OF RESELLERS IS UNKNOWN 
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This total of 54 represents nationwide coverage over a 
5-year period of about 9 percent of all crude oil resellers. 
Furthermore, compared with other audit activities, DOE's 
priority ranking of crude oil reseller audits has placed 
them at or near the bottom. In the first year of the price 
control program in 1974, audit staff allocation did not even 
include crude oil reseller audits and, as of September 1978, 
represented only 7 percent of DOEns audit effort. 

Prior studies recommended 
improved audit coverage 
of crude oil sales 

A review of the public record leaves no doubt that FEA 
and DOE were fully apprised of the shortcomings of their 
audit activities and that they agreed corrective actions 
were needed and would be taken. In December 1974 and 
November 1977, we issued reports showing that FEA had given 
low priority to audits of crude oil sales. Similar criti- 
cisms were made during this period by a FEA Task Force, and 
the DOE Inspector General. 

In a December 6, 1974, report, we stated that FEA would 
have to substantially strengthen its compliance and enfor- 
cement program to ensure that firms are in substantial com- 
pliance with pricing regulations. We specifically called 
attention to the need for increased audits of producers and 
wholesalers in view of the potential impact of pricing 
violations at each of those levels. The Federal Energy 
Administrator agreed with our report and its findings and 
told us "we now have underway a major program of auditing 
the prices paid for domestic crude oil." 

While this report did not deal specifically with crude 
oil resellers, we believe that if an effective program of 
auditing the prices paid for domestic crude oil had been 
implemented, the scope of the reseller problem would have 
been known early in the price control program and a higher 
priority placed on this area long before 1979. Further, 
our report was directed to the issue of crude oil sales, 
which includes both producers and crude oil resellers, 
and for which an inadequate level of audit emphasis was 
being placed. 

On June 19, 1975, we testified before the Senate 
Judiciary Committee A/ on FEA follow-up efforts and said 

L/Hearings of the Subcommittee on Administrative Practices, 
Senate Committee on the Judiciary, June 19, 1975. 
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that FEA had responded by attempting some redirection of 
its compliance and enforcement activities, but in general, 
the problems remained. 

In a November 7, 1977, report l/ we stated that FEA had 
problems in resolving cases because-of low priority on com- 
pliance activities, inadequate review procedures, untimely 
resolution of regulatory issues, and insufficient staffing. 
We stated that compliance activities had generally been 
given a low priority because of top management's belief 
that price controls would be removed in the near future. 
Once again, FEA officials said they were taking action to 
improve compliance efforts. 

The S 
reported, 

Enforcement 

reseller program were not as substantial as they should have 
been. This was particularly true, according to the report, 
considering that available information indicated that a sig- 
nificant number of crude oil resellers were not in business 
on May 15, 1973, and thus may deserve special scrutiny. The 
Sporkin Task Force recommended that, consistent with the 
major refinery audit strategy, FEA should provide high pri- 
ority to audits of major independent crude producers and 
crude oil resellers. 

Although DOE reported to the Senate Committee on Energy 
and Natural Resources in March and May 1978 that it had 
satisfied the intent of the Task Force recommendation, a 
DOE Inspector General's report issued September 14, 1978, 
stated that DOE's actions were inadequate and had not satis- 
fied the intent of the recommendation. 

Efforts improved 
but problems remain 

DOE's attention to crude oil reseller audits has been 
continually changing and evolving over the past few months 
which we believe was, at least in part, in response to 
increased visibility and attention created by various con- 
gressional reviews (including GAO's), court action, and 
media coverage. DOE has indicated it will significantly 
increase its reseller audit activity over the next 2 
years before phasing down that activity in fiscal year 
1980. 

l/"FEAls Compliance Program in the New England Area" 
(EMD-77-71). 
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Although the resources committed to reseller audits 
are substantial, we believe DOE's historic and recent 
actions raise questions concerning its ability to (1) con- 
duct pricing as well as certification audits and (2) ensure 
that audit quality is not diminished by starting up more 
audits than committed resources can adequately handle, 
particularly in view of the extensive reseller staff re- 
sources budgeted for special investigations (see p. 24). 

We also believe that if ongoing audit efforts show a 
high incidence of violations, DOE should provide adequate 
resources to increase the audit coverage of crude oil 
resellers. 

PRICING AUDITS ARE NEEDED TO ASSURE 
FULL COMPLIANCE WITH LEGISLATION 

The proper certification of crude oil does not ensure 
that it will be sold at the proper price. DOE audits have 
disclosed that oil properly certified as "old" has been 
improperly sold at new oil prices. Consequently, pricing 
audits as well as certification audits are needed to ensure 
that crude oil resellers' selling prices are within the 
maximum legal selling prices. 

The certification requirement was established by FEA as 
a tool to assist it in enforcing the maximum legal selling 
price of crude oil. It was assumed that a buyer would not 
pay the higher "new“ oil prices for crude oil certified as 
old. 

As discussed in chapter 4 (see p* 35), because of unre- 
solved issues, DOE had limited audits primarily to reviewing 
compliance with certification requirements and had been 
forced to suspend pricing audits. In February 1978 and 
again in August 1978, DOE instructed its auditors not to 
routinely conduct pricing audits of resellers until pricing 
issues were resolved. In responding to the September 14, 
1978, DOE Inspector General's finding that crude oil re- 
sellers had not been given adequate audit priority, the 
Assistant Administrator for Enforcement stated that the lack 
of clarification of the pricing regulations had hampered 
the pricing audit activities, and that the audit of crude 
oil certification by resellers had received a high priority. 

When first issued in November 1978, DOE's audit work- 
plan stated that audits would be limited to evaluating 
compliance with the certification regulation. The revised 
workplan, issued February 26, 1979, suggests a change in 
this position-- at least in principle. The workplan states: 
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"Audits will continue to be directed at the pursuit 
of all significant violations within our regulatory 
authority including, but not necessarily limited 
to, allocation, pricing, certification, and change 
of business practice." 

Because of planned staffing commitments, however, it is 
questionable whether DOE will be able to carry out both 
certification and pricing audits in an effective manner and 
cover an adequate number of crude oil resellers. 

CONCERNS RAISED AS 
TO AUDIT EFFORT 

Earlier in this report we expressed concern that DOE's 
emphasis on special investigations (see p* 16) and certifi- 
cation audits (see p. 30) may adversely affect the audit 
coverage of crude oil resellers. Another concern discussed 
in this section is that DOE may not be devoting sufficient 
staff resources to complete audits of crude oil resellers 
in a timely manner. Our statistical review of open and closed 
cases indicate that many audits had been closed prematurely 
because of staffing constraints and shifting priorities, and 
new audits started may not be adequately staffed. We are 
concerned that DOE, in responding to the perceived need 
for audits of crude oil resellers, may be starting up many 
audits before adequate staffing is available. We believe 
there is cause for concern that many of these open audits 
may terminate before completion for the same reasons many 
of the closed audits were terminated before completion. 

After completion of our field work, DOE provided us 
statistics indicating an upward surge in the number of new 
starts. Specifically, 39 audits were started between 
September 1978 and March 1979, compared with a total of 
41 audits initiated during the history of the program to 
September 1978. Although time constraints did not permit 
a detailed review of the adequacy of staffing support for 
these audits, we did compare staff time spent on each assign- 
ment, as shown by DOE's records, with the number of avail- 
able work days. The resulting statistical analysis provides 
some perspective of resource commitment to individual 
assignments. 

Closed cases show questionable results 

Our statistical analysis of the 28 FEA/DOE audits of 
crude oil resellers which were closed during the 5-year 
period ended March 22, 1979, showed that only 14 audits were 
completed, and the other 14 audits appear to have been closed 
prematurely. 
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Audit terminations occurred for many reasons, including 
manpower constraints, shifting priorities, and jurisdictional 
transfers. DOE provided us an explanation to justify the 
closings of 12 of the 14 audits. However, in the absence of 
further evidence to support these explanations, our concern 
remains that these cases may have been prematurely closed. 
For example, in its explanation for 6 of the 12 cases, DOE 
said that it would have been unproductive to continue with 
the audits. In another example, DOE said that it appeared 
that additional effort to collect on a violation notice which 
was outstanding against a company would have been unproductive 
because the company went out of business. 

FEA/DOE auditors identified no violations in 12 of the 
14 completed audits, and identified possible violations in the 
remaining 2 audits. We found that DOE auditors spent little or 
no staff time in conducting 3 of the 12 completed audits with 
no violations. 

We believe the actual results of crude oil reseller 
audits over the past 5 years represent a limited and ineffec- 
tive effort by DOE. We particularly question a determination 
that no violation existed when little or no staff time was 
spent on an audit. 

Low level of effort shown 
for current audits 

We analyzed DOE furnished statistics of staff days 
charged to each of the 39 crude reseller audits DOE started 
during the first 6 months of fiscal year 1979, which were 
still open as of our cut-off date of March 31, 1979, to 
determine the level of effort DOE is devoting to these on- 
going audits. We compared the actual staff days expended 
with the actual staff days available up to our cut-off date. 
In computing the level of effort, we defined 1 staff day of 
effort as one person working 1 day on an audit. More than 
one person working on the assignment results in more staff 
days spent than working days available. It should be noted 
that the available statistics in themselves do not explain 
the reasons why the auditors are not spending full time on 
the cases, and some of the gaps in time could be accounted 
for by such reasons as access to records problems and normal 
start up requirements. Furthermore, the statistical infor- 
mation did not indicate the experience of the staff auditors 
or the effectiveness of their efforts. 

The following table illustrates the range of staff 
effort applied to all 39 crude reseller audits we analyzed. 
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Audit Effort Applied to Audits 

Number of audits 
Audit effort applied to 

available staff days 

(percent) 

9 less than 10 

a 10 to 25 

7 26 to 50 

9 51 to 99 

6 more than 99 

Our analysis showed that DOE assigned the equivalent of 
one auditor on a part-time basis to 33 of the 39 audits. 
On only 6 of the 39 audits did we find that DOE had assigned 
at least the equivalent of one full-time auditor to the 
assignment. The assigned auditors in 24 of the 33 audits 
spent less than 50 percent of their available time on the 
assignment; in 17 of the 24 audits, the'auditor spent less 
than 25 percent of his available time on the assignment, 
i.e., 1 of every 4 working days. In commenting on our 
staff effort analysis, DOE stated that field work was com- 
plete in 17 of the 39 cases. Specifically with regard to 
the nine cases where less than lo-percent audit effort was 
applied, DOE said that field work had been completed in 
eight of the nine cases and offered explanations for four. 
One case involved only an update, and three involved less 
than 10 transactions. While these explanations are plausi- 
ble, the evidence is not sufficent to dispel our concerns. 
Furthermore, the fact that eight of the nine audits were 
completed with minimal investment of time reinforces our 
concerns expressed earlier regarding the closing of audits. 

CONCLUSIONS 

Historically, FEA/DOE had not provided sufficient 
audit coverage of crude oil resellers. This fact was 
recognized, but until recently, we have seen little indi- 
cation of improvements. During the past several months, 
DOE has indicated it will significantly increase its 
reseller audit activity during fiscal years 1979 and 1980. 
However, merely scheduling an increased number of audits 
will not accomplish the objectives. DOE must commit the 
necessary experienced resources to get the job done. Also, 
if ongoing audits show a high incidence of violations, 
audit coverage should be increased. 
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While we have no basis to question the quality of DOE 
auditors committed to crude oil reseller audits, we are con- 
cerned that DOE may be spreading its resources too thin and 
starting audits without the ability to complete them. Evi- 
dence of this exists in the 14 audits which were terminated 
before completion, as well as the minimal resources devoted 
to recent audit starts. Also, many of the audits completed 
to date appear to have been limited to evaluating compliance 
with certification requirements. This approach misses a 
significant part of DOE's compliance and enforcement program, 
and is not adequate to ensure that oil is sold at the proper 
price. We believe that the audits should also include an 
evaluation of compliance with price regulations. In addi- 
tion, as discussed earlier in this report, we expressed 
concern that DOEIs emphasis on special investigations may 
adversely affect reseller audit coverage (see p. 16). 

RECOMMENDATIONS TO THE 
SECRETARY OF ENERGY 

In order for DOE to successfully'carry out its respon- 
sibilities under the Emergency Petroleum Allocation Act of 
1973, we recommend that the Secretary of Energy: 

--Review staff assignments for the ongoing audits to 
ensure that an adequate number of qualified auditors 
has been assigned to satisfactorily complete them 
in a timely manner. 

--Provide the audit resources necessary to adequately 
fulfill all aspects enunciated in the revised 
February 26, 1979, workplan for fiscal years 1979-80, 
including pricing audits. 

--Monitor the results of the planned audits and in- 
crease the audit coverage if the results show a high 
incidence of violations. 

34 



CHAPTER 4 

UNRESOLVED REGULATORY ISSUES IMPEDED 

EFFECTIVE ENFORCEMENT OF PRICE REGULATIONS 

DOE had been unable to effectively audit crude oil 
resellers for compliance with pricing regulations because 
key issues involving the interpretation and application of 
certain regulations had not been resolved despite repeated 
findings of this by us and others over the last several 
years. 

DOE National Office officials had acknowledged, until 
recently, the existence of unresolved regulatory issues. 
The November 1978 crude oil reseller workplan for fiscal 
years 1979-80 stated that significant pricing and certifi- 
cation issues were impeding case resolution. This workplan 
was revised in February 1979 and continued to refer to 
issues impeding audits, saying that they had been referred 
to the Office of General Counsel for technical assistance. 

In March 1979, the Assistant Administrator for Enforce- 
ment told us that there were no unresolved regulatory issues 
impeding audits of crude oil resellers. However, the docu- 
mentation provided causes us to question whether the resolu- 
tion of certain regulatory issues was handled in an effective 
and timely manner. 

Because of unresolved issues, DOE limited its audit work 
primarily to reviews of compliance with certification re- 
quirements and suspended pricing audits. Also, unresolved 
issues had contributed to the suspension of the assessment 
of overcharges, estimated by FEA regional auditors to total 
in excess of $20 million. 

MAJOR ISSUES THAT 
HAVE IMPEDED AUDITS 

Two major issues were identified by FEA regional offi- 
cials as having impeded pricing audits, namely 

--the computation of the legal selling price of crude 
oil where multiple inventories make up the base 
period cost from which allowable cost increases 
are measured and 

--the determination of the legal selling price of crude 
oil for resellers with no base period cost because 
they were not in business during the May 1973 base 
period. 
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These issues were not new. The first issue was raised 
initially in August 1975 and the second issue in May 1976. 
Furthermore, such issues were highlighted as needing early 
resolution in reports issued by us and the DOE Inspector 
General. As of March 1979, these issues had apparently been 
resolved to DOE's satisfaction. Neither issue, however, was 
resolved in a timely mannerr and we question whether DOE 
effectively handled the first issue. Furthermore, it was not 
until during our audit in December 1978 that the National 
Office provided its auditors written guidance on how to 
handle the second issue. 

The following are brief descriptions of these issues 
and their status as of March 1979. 

How should multi-inventory 
costs be treated in determining 
crude oil selling prices? 

Resellers, under Subpart F of the regulations, are 
required to determine their selling prices on the basis of 
the weighted average unit cost of that product in inventory 
on May 15, 1973. The regulations (10 CFR 212.93) require 
that: 

"A seller may not charge a price for an item sub- 
ject to this subpart which exceeds the weighted 
average price at which the item was lawfully 
priced by the seller in transactions with the class 
of purchaser concerned on May 15, 1973, plus an 
amount which reflects, on a dollar-for-dollar 
basisl the increased product costs concerned." 

The calculation of "increased product costs" is defined in 
the regulations as rc* * * the difference between the weighted 
average unit cost of a product in inventory and the weighted 
average unit cost of that product in inventory on May 15, 
1973. q' FEA had initially interpreted the reseller price 
rules to require a single firmwide calculation of "increased 
costsss for each product, based on the weighted average unit 
cost of product in that firm's total inventory, even though 
the term "product in inventory" was not defined in the 
regulations. 

To apply this regulation, the base period cost of the 
product must be identified in order to determine the current 
maximum allowable selling price. The increases in product 
costs cannot be determined unless the seller knows the base 
period cost of the product. 
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On August 29, 1975, the LP-Gas Association filed an 
application with FEA to permit propane resellers to calcu- 
late increased costs on the basis of separate inventory 
costs rather than on a firmwide basis. This issue applies 
equally to crude oil resellers. The lack of timely resolu- 
tion impeded pricing audits of crude oil resellers having 
multiple inventories. 

The chronology of events pertaining to this issue 
illustrate the problems which plagued its resolution. 

The Association's application was denied by FEA on 
December 15, 1975, and appealed on February 13, 1976. FEA 
dismissed the appeal on the basis that the issue would be 
the subject of a class exception proceeding in the near 
future. 

On May 10, 1976, FEA issued an amendment to the regula- 
tions, which would allow the use of multiple-inventory cost 
computations for firms which had historically applied such 
pricing methods. However, this regulation was not made 
retroactive to the beginning of the price control program 
as several parties had requested. The amendment notice 
stated that FEA did not have adequate information on which 
to base a retroactive decision. Consequently, FEA planned 
to institute a class exception proceeding applicable to 
resellers to obtain information as to whether retroactive 
application was warranted. 

On June 29, 1976, the FEA Office of Exceptions and 
Appeals held a public hearing to determine if the multi- 
inventory amendment would be made retroactive to the begin- 
ning of the price control program. On September 24, 1976, 
a Decision and Order was issued which denied the retroactive 
use of multiple inventories by resellers on a class basis 
in determining their maximum legal selling prices. 

This decision was based on a number of conclusions 
reached by the hearing officials: 

--A reading of the regulation which refers to the 
"average unit cost of product in inventory" leads 
to the conclusion that a single inventory calculation 
had been required prior to recent regulatory amend- 
ments. 

--All resellers have been subject to the same regula- 
tory requirements, and no showing has been made that 
any given firm was subject to a disadvantageous 
competitive situation. 
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--The approval of retroactive application would not 
only sanction the violation of FEA regulatory 
requirements over a relatively long period of time 
but would also adversely affect persons entitled 
to refunds for overcharges which their suppliers 
levied in violation of Federal regulatory 
requirements. 

--The regulatory requirements were not so ambiguous as 
to warrant retroactive application to every reseller 
in the country. 

--Retroactive application of regulations tend to ratify 
noncompliance with FEA regulations and could well 
encourage violations of these regulatory require- 
ments, which would frustrate the effectuation of the 
objectives specified in the Emergency Petroleum 
Allocation Act of 1973. 

--FEA is entitled to place a premium on obedience in 
order to create an incentive to' learn the law. 

Howeverf the decision did not preclude individual applica- 
tions for relief by resellers which customarily maintained 
multiple inventories. 

FEA actions following the hearing resolution of this 
issue opened the question again. Such actions were prompted, 
in part, by several companies which challenged the single 
inventory concept. 

FEA had originally advised its regional offices on May 
26, 1976, that further action on cases involving multiple 
inventories should be held in abeyance until the issue was 
resolved. However, following the September 24, 1976, 
decision to deny retroactive application on a class basis, 
FEA, on September 29, 1976, instructed the regional offices 
to continue to hold such cases in abeyance until further 
notice because FEA expected a number of individual resellers 
to apply for exception relief, Howeverp only the LP-Gas 
Association filed such an appeal, which was denied except 
for small propane resellers. 

The "further notice" was issued 2 years later on 
September 25, 1978, when the Assistant Administrator for 
Enforcement issued instructions to the regional offices that 
"increased cost" provisions are not required to be computed 
on a single firmwide inventory basis for transactions occur- 
ring before May 1, 1976. These instructions were not publicly 
known until almost 6 months later--March 23, 1979--when DOE 

38 



published a notice in the Federal Register confirming its 
enforcement policy on this issue. 

According to the guidelines, all resellers were being 
treated as though the multiple inventory amendment was 
effective from the beginning of the price control program, 
This position was based on (1) DOE's belief that resellers 
should be audited on the basis of their historical accoun- 
ting practices and (2) DOE's conclusion that the original 
regulation did not clearly require a single inventory-- 
although FEA's initial interpretation did--and that such 
interpretation would not be enforceable in the courts 
because notice of the interpretation was not given before 
its implementation. 

In our opinion, DOE's handling of this issue was 
neither effective nor timely. We believe that if DOE 
revises a regulatory interpretation that was validated 
in a formal hearing process, it should change the regula- 
tion in an equally formal manner, and then promptly and 
formally communicate this regulatory change to all con- 
cerned parties so they clearly understand what standards 
are to be complied with. 

How should the selling price 
of crude oil be determined 
for new crude oil resellers? 

FEA's Houston office advised the headquarters on May 27, 
1976, and again on July 15, 1977, that it was difficult to 
determine the legal selling price for firms that came into 
existence after May 15, 1973. This was no small concern, con- 
sidering that most crude oil resellers did not exist on May 15, 
1973. DOE had not provided written guidance on how to handle 
this problem until during our review in December 1978. 

New resellers are defined as firms coming into business 
after May 15, 1973. Hence, they do not have base period 
transactions on which to calculate cost increases to deter- 
mine their allowable selling prices of crude oil. Under 
the regulations, the seller is required to use the selling 
price of the item at the nearest comparable outlet on the 
day the seller first offered the crude oil for sale. For 
purposes of computing the "increased costsI" the cost of 
the crude oil first offered for sale was to be used, rather 
than the May 15, 1973, cost. 

The issue of interpreting the "nearest comparable out- 
let" rule had impeded compliance audits of crude oil re- 
sellers. FEA's Houston office notified the National Office, 
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ej 
in a May 27, 1976, memorandum that the application of the 
comparable outlet provision was difficult with regard to 
crude oil resellers. The regional office identified problems 
such as comparability in volume, location and firms, dif- 
ferences in oil, and amounts of additional allowable costs 
included in selling prices at the time of comparison. 

In a July 15, 1977, memorandum the FEA Houston office 
cited examples of problems it was having in applying the 
regulations to new crude oil resellers that entered the 
market after May 15, 1973. The regional audit staff found 
that none of the resellers had any documentation to support 
their compliance with the "comparable outlet" provision of 
the regulations. 

The auditors found that three of the four resellers 
under audit did not gather or transport crude oil. The 
resellers took title to the oil, but performed no service 
other than acting as a broker. The auditors found that 
because of this, these reseller firms were not comparable 
to any firm in existence in May 1973,' hence, there was no 
comparable outlet. 

According to the FEA Houston office: 

'I* * * since most crude oil resellers did not exist 
on May 15, 1973, and perform no service other than 
acting as a broker, it appears they have merely 
been inserted into a line of distribution which 
has resulted in higher prices to downstream 
marketers." 

The regional auditors also found that in the majority 
of the transactions, these firms made no attempt to obtain 
certifications from their suppliers. In most of their 
sales, these resellers either did not certify the crude oil 
or certified it as "new" oil. The prices they received 
generally were "new" oil prices or the highest price the 
market would bear. However, the regional office said the 
inability to determine the "nearest comparable outlet" and 
the "increased product cost" prevented the auditors from 
determining the maximum allowable selling prices and thus 
quantifying the monetary effects of improper certification. 

According to the FEA Houston office, '* * * the certi- 
fication problem cannot be resolved until FEA has resolved 
the pricing problem." On July 15, 1977, the Houston office 
recommended the suspension of all crude oil reseller audits 
until the issues were resolved. It said that the civil 
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audit of these cases could not be completed due to the 
issues raised. It was not until our audit during December 
1978 that the National Office provided written guidance 
to the regional auditors on this issue. 

HISTORY OF FAILURE TO 
RESOLVE REGULATORY ISSUES 

DOE and FEA had failed to promptly resolve regulatory 
issues so that an adequate compliance and enforcement effort 
could be conducted. Despite repeated findings of this by us 
and others over the last several years, issues remained un- 
resolved for several years. Clarification of existing 
regulations had received a low priority because, according 
to Office of General Counsel officials, their staff had 
been overburdened with requirements for developing new 
regulations. 

GAO reports and testimonies 

Between December 6, 1974, and November 7, 1977, we 
issued a series of seven reports calling attention to DOE's 
and FEA's failure to promptly resolve regulatory issues so 
that an effective compliance and enforcement effort could 
be conducted. On three occasions during this period, we 
testified before congressional committees on the same prob- 
lems. 

FEA said on several occasions, pursuant to our repeated 
recommendations, that corrective action would be taken. 
However, unresolved issues continued to impede the effective 
enforcement of reseller price regulations until recently. 
Two of the most significant unresolved issues discussed in 
our previous reports are the same two issues discussed 
earlier in this chapter. 

A particularly important point was made in our most 
recent report, issued on November 7, 1977, to the Chairman, 
Subcommittee on Government Regulation and Small Business 
Advocacy, Senate Select Committee on Small Business (EMD- 
77-71). We said that delays in resolving cases occurred 
because regulatory issues requiring legal interpretation 
were not being promptly resolved, and that, until the regu- 
lations were clarified and written in a manner to eliminate 
ambiguity, compliance case resolution would continue to be 
impeded by unresolved regulatory issues. We concluded that 
DOE's compliance program could not be effective until the 
agency revises its regulations so that they can be enforced. 
This has particular relevance to the issue previously 
discussed concerning multi-inventory costs. 
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DOE reports 

On March 8, 1977, an FEA Consultant's study L/ reported 
that clarification and interpretation of the regulations had 
been slowv seriously hampering timely compliance and enforce- 
ment activities. The study further stated that in many 
cases B even where alternative clarifications had been devel- 
oped f it was difficult to obtain top management commitment 
to a single approach as the formal agency position. 

On July 13, 1977, the Sporkin Task Force stated that 
one of its major tasks was to identify the causes of delay 
in completing open audits. It concluded that: 

"Clearly a major cause of delay in the compliance 
and enforcement program has been, and is, the 
failure to attain timely resolution of disputed 
issues in the interpretation and application of 
FEA regulations." 

According to the Sporkin report, some of the regions 
complained about the enormous amount.of time the National 
Office took to respond to the requests for resolution of 
issues. The report stated that some of the regions indi- 
cated that on occasions, the National Office of Compliance 
and the Office of General Counsel did not even respond to 
telephone calls from lawyers or compliance personnel at- 
tempting to follow up requests. The Task Force reported 
extensive periods of time, amounting in some cases to many 
months or even yearsp between the time when the matter was 
sent up for resolution and when the response was received. 

The Sporkin Task Force recommended the development of 
a system which would require the regional or National Office 
to respond to requests for issue clarification or interpre- 
tation on an expedited basis, with a specific turnaround 
time built in, and with a specific person being given the 
responsibility for resolving the issue. 

In a September 15, 1977, letter to the Chairman, Sub- 
committee on Energy and Power, House Committee on Interstate 
and Foreign Commerce, FEA stated that it had implemented 
procedures to expedite the resolution of regulatory issues. 
FEA stated that, in April 1977, it had established a policy 
for resolving issues impeding resolution of compliance 

L/"The FEA Petroleum Price Regulation Program: Status Assess- 
ment and Recommendations," Prepared for the Office of the 
Administrator, Federal Energy Administration, March 8, 1977. 
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cases. However, we found that a July 1977 request of the 
Houston office for interpretation of the pricing regulations 
applicable to new resellers was under this new procedure; 
but it was not until December 1978 that a written response 
was provided by the DOE National Office. 

ADVERSE EFFECTS OF 
PROLONGED UNRESOLVED ISSUES 

The most significant adverse effects caused by unre- 
solved regulatory issues are that they 

--forced DOE to suspend pricing audits and limit its 
audit activities to reviews for compliance with 
certification requirements, 

--contributed to the suspension of assessments of 
possible overcharges against crude oil resellers, 
and 

--caused delays in completing audits which might ulti- 
mately jeopardize the prosecution of some violations 
because of the 5-year statute of limitations. 

Suspension of pricing audits 

As discussed in chapter 3, pricing audits are needed 
to assure full compliance with reseller regulations. DOE, 
however, had to instruct its auditors in February 1978, and 
again in August 1978, not to routinely conduct pricing 
audits of resellers, but rather to concentrate on certifi- 
cation audits until pricing issues were resolved. In re- 
sponding to the September 14, 1978, report of the DOE 
Inspector General, the Assistant Administrator for Enforce- 
ment said that the lack of clarification of the pricing 
regulations has hampered the pricing audit activities in 
crude resellers. 

By limiting the scope of its audits to compliance with 
certification requirements, DOE cannot ensure that the crude 
oil was sold at the proper price. Although DOE audit in- 
structions no longer limit the type of audits, it is ques- 
tionable that pricing audits will be performed, given its 
limited staffing. (See chapter 3.) 

Overcharges have not been 
assessed against resellers 

In the 5 years since the price control program became 
effective, the Government has issued only two violation 

43 



notices to crude oil resellers totaling about $100,000. 
In addition, one consent order for $10,000 was signed by a 
crude oil reseller on July 27, 1977. Other probable viola- 
tions, howeverp estimated by FEA, at over $20 million, had 
not been pursued partially because of unresolved pricing 
issues. 

As of March 1979, four cases with probable violations 
in excess of $2 million had been held in suspense by the 
National Office since May 1977. 

In June 1976, the FEA Houston office reported on the 
status of crude oil cases being audited at that time. The 
office reported, in one case, possible civil vio>ations on 
51 sales of crude oil totaled about $15.8 million. In two 
other cases, possible overcharges totaling about $4.5 
million were found. As of March 1979, none of these over- 
charges had yet been assessed against these crude oil 
resellers. Justice and DOE officials told us that the 
reason these overcharges are not currently being pursued is 
because of ongoing grand jury investigations involving these 
same companies. However, this does-not explain why FEA did 
not assess these overcharges in 1976, 2 years before the 
cases were referred to Justice. 

Delays could jeopardize criminal 
nrosecutions of resellers' violations 

As discussed in chapter 2, delays in referring criminal 
cases to the Department of Justice could jeopardize the 
prosecution of some violations because of the applicable 
5-year statute of limitations. One of the contributing fac- 
tors to delays in completing cases for referral to Justice 
was unresolved pricing issues. 

A criminal violation is defined as a willful circumven- 
tion of the regulations. Without adequate interpretation of 
the regulations, it is difficult to establish that a viola- 
tion occurred and more difficult to establish that it was 
willful. Because of unresolved regulatory issues, DOE and 
EEA were unable to quickly identify pricing violations which 
may involve criminal activity warranting referral to Justice. 
This resulted in lengthy delays in referring cases to the 
Department of Justice. 

Neither FEA nor DOE had taken effective and timely 
action to resolve the regulatory issues that had impeded 
the enforcement of crude oil reseller price regulations. 
All regulatory issues need to be promptly resolved so that 
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resellers can be effectively audited before the statute of 
limitations bars legal prosecutions. This would help assure 
that the intent of the Congress to control the selling 
price of crude oil is adequately implemented. 

RECOMMENDATIONS TO THE 
SECRETARY OF ENERGY 

We recommend that the Secretary: 

--Require the Assistant Administrator for Enforcement, 
in coordination with the Associate General Counsel 
for Enforcement, to develop a specific plan to ensure 
that all regulatory issues affecting enforcement of 
crude oil reseller regulations are promptly resolved. 
Such.a plan should pinpoint responsibility and account- 
ability for timely consideration and resolution of 
issues raised, including the establishment of time- 
frames for taking action and designation of officials 
responsible for resolving the issues. 

--Include in his written statement on actions taken on 
our recommendations, to the House and Senate Commit- 
tees on Appropriations and Operations, pursuant to 
section 236 of the Legislative Reorganization Act 
of 1970 the details of the plan he has approved for 
resolving regulatory issues, and the status of its 
implementation. 
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CHARTER 5 

AGENCIES# COMMENTS AND 

OUR EVALUATION 

Comments on this report were received from the Depart- 
ments of Energy and Justice. DOE's summary comments on 
chapter 2 of the report are included as appendix I. Sum- 
mary comments on the remainder of the report were received 
too late for inclusion in the report. DOE also provided 
detailed comments on all chapters of the draft report. 
Although too voluminous for publication, the comments were 
considered in preparing the final report. Justice's com- 
ments were requested and received only for chapter 2, and 
are included as appendix II. In addition to the comments 
discussed in this section, agency positions are included 
in the text of the individual chapters to the extent 
practical and appropriate. Because of revisions made to 
the report on the basis of agency comments and information 
furnished, some of the agency comments were no longer 
relevant. 

DEPARTMENT OF ENERGY 

The Department's response indicated that the draft 
report was based on erroneous factual findings and believed 
the draft proposals were equally in error and should not be 
implemented. 

With respect to our discussion in chapter 2 concerning 
the handling of criminal cases DOE said that the draft's 
misunderstandings of the nature of special investigations 
has led to recommendations which, if implemented, could 
seriously impede the progress of important inquiries. 

DOE stressed the importance of maintaining its Office 
of Special Investigations, which was established in response 
to the Sporkin Task Force report (see p. 22). Also, DOE 
said that referral of cases to Justice at a very early stage 
in an audit, prior to any investigation and before a review 
of books and records had indicated a violation, could result 
in serious legal complications concerning DOE's continued 
gathering of information. DOE said that after referral, 
Justice could and most likely would be precluded from using 
DOE administrative subpoenas to obtain information and 
would be limited solely to grand jury subpoenas. 
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Furthermore, DOE said that Justice is "very satisfied" 
with DOE's current coordination and referral procedures, 
and that "Justice neither has the resources nor the exper- 
tise to perform the functions presently performed by DOE's 
Special Investigation Division." 

We believe DOE,s strong disagreement with chapter 2 
was based on a misunderstanding of our concerns and the 
action we advocate. 

As the Federal Government's chief law enforcement 
agency I Justice should be in a position to have a major 
influence on the direction of criminal investigations and 
should make all decisions as to whether a case merits pro- 
secution. 

DOE written procedures do not provide for participation 
by Justice in decisions affecting the scope of and approach 
to investigations to determine that violations are willful 
and subject to criminal penalties. Moreover, these proce- 
dures require DOE investigations to go further than neces- 
sary before referring cases to Justice. We were told that 
informal procedures and personal relationships between DOE 
and Justice have improved the coordination and the referral 
process. While these actions are on target, they do not 
substitute for written procedures and do not go far enough, 

There is no assurance that the existing level of coor- 
dination will continue with personnel changes, and there is 
a need to institutionalize such procedures. The public 
record of the crude oil program shows it to be replete 
with promises to do better. However, these promises have 
yet to be fulfilled, and it remains to be seen if recent 
DOE actions will prove adequate. Also, as discussed in 
chapter 2, special investigations are, in effect, criminal 
investigations and should involve Justice much earlier 
than written and informal procedures now call for. 

Our position and recommendations allow for some level 
of investigative work by DOE and would not, in themselves, 
lead to premature referral to Justice of cases for which no 
evidence of criminal violation has been detected. Also, our 
recommendation for early involvement by Justice should not 
be confused with advocating a transfer of leadership to 
Justice during the early stages of a special investigation. 
DOE could appropriately lead the investigation with the 
guidance of Justice. 

As a means of ensuring coordination between the inves- 
tigative and audit personnel involved in enforcement activi- 
ties, we proposed in a draft of this report that DOE abolish 
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the Office of Special Investigations and shift the investi- 
gative staff to the Office of Enforcement. DOE took strong 
exception, to this proposal and argued that effectiveness of 
the offices operations warranted continuance of the existing 
organizational structure. 

Because no cases involving crude oil resellers had been 
investigated by the Office of Special Investigations and 
referred to Justice, we were unable to evaluate the effec- 
tiveness of its operations and coordination and referral pro- 
cedures. Further, because of the nature of ongoing criminal 
investigations, we did not evaluate the adequacy of current 
investigative efforts since that would have required us to 
discuss the cases with officials of companies under investi- 
gation and review documents and records of these companies 
which might have interfered with subsequent grand jury pro- 
ceedings and legal activities. Consequently, we are making 
no recommendations concerning organizational or other changes 
to the Office of Special Investigations at this time: how- 
ever, this matter will be the subject of a follow-on review 
at a later date. 

DEPARTMENT OF JUSTICE 

The Department said that chapter 2 of the draft report 
did not reflect DOE's and Justice's relationship fairly or 
accurately. Justice said that there is no conflict between 
DOE's present referral procedures and Justice's requirements 
and sees no need for a memorandum of understanding to estab- 
lish procedures for criminal referral. Also, Justice (1) 
did not support informal communication between DOE regional 
offices and local U.S. attorneys, prior to DOE referral, and 
(2) believed that existing procedures were sufficient to 
avert instances of cases being jeopardized by the statute of 
limitations. 

For the same reasons discussed above, we believe it 
essential for DOE and Justice to agree to a memorandum of ' 
understanding which provides for the degree of involvement 
by Justice as recommended in this report. 

We continue to believe that an opportunity exists to 
improve the investigatory process through opening coordina- 
tion channels at the regional level. However, time did not 
permit us to adequately test Justice's representation that 
the present practice: 
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'* * * obtains maximum enforcement value, avoids 
duplication of effort and uses DOJ resources to 
best advantage." 

Consequently, we have modified our proposal to recommend 
further study by the Attorney General. 
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APPENDIX I 

DEPARTMENT OF ENERGY SUMMARY 

APPENDIX I 

COMMENTS ON SPECIAL INVESTIGATIONS L/ 

The GXO draft reco- L.Uh.ends that cases should be referred to DOJ 
at a very early stage in DOE audit/investigations, that D3E 
procedures conflict with DOJ and that the Special Investigation 
Division should be eliminated as an office. 
specific reasons, 

For the following 

proposals. 
DOE strongly disagrees with each of these 

1. Investrgetlons into possible willful violations of the 
regulations usually require extensive audit analysrs and 
review before a determlnatlon can be made as to whether 
anv vlolatlon occured. 

The draft misapprehends the nature of white collar criminal 
investigations rn general and energy related investigations 
In paticular D It totally ignores the need in these matters to 
thoroughly review complex and technrcal transactions before 
there can be any determination as to (1) whether any violstlon 
of the regulations took place and then (2) whether any such 
vrolafion was willful. 

Special investigative personneT may become a part of the 
team evaluetlng a particular case at any point in the audit 
procedure. At times, an indication of willfulness may occur 
early in the audrt and thus a special lnvestlgation will be 
opened long before any determination has been made as to 
whether a violatron did occur. L/ The special investlgatrve 
staff will then work along with the audit staff to assist 
in expediting the primary determination of what, if any, 
violations occurred and then the determinatron of wlllful- 
ness. This necesse:y review, analysis and coordlnatlon 
requires special investigative personnel skilled in audit, 
inveotrgatrve and legal disciplines working along with the 
regular Enforcement audit team. 

The draft fails to distinguish between phases of investigation 
in these complex matters. It suggests that cases should be 
referred to JustLce when “information is developed that shows 
criminal actrvity may have occurred” (pages 34-35). Clearly 
this misapprehends reality. At that time, many months of 
work by DOE may be necessary before a determination can be 
made as to whether there 1s even a violation of the regula- 
t Ions. Justice could not direct DOE auditors or use DOE 
process to obtain information because such activity 
could well create claims of parallel proceedings or obtarning 
evidence for purely criminal investigations under the guise 
of civil inquiry. Justice would open a grand jury even though 

1. For example, an auditor may see general invoices which 
are out of sequence and otherwise irregular leading to 
the indication that they may have been “created” for certain 
Pr icing benefits. 

JJComments furnished by the Director, Office of Special 
Investigations and the Assistant Administrator, Office 
of Enforcement Department of Energy, May 1979. 

[See GAO note, p. 55.1 
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the government does not even know whether anyone 
unlntentionlly let alone willfully violated the regulations. 

In sum, the draft’s misunderstanding of the nature of these 
investigations has led to recommendations which, if imple- 
mented, could seriously impede the progress of these 
important inquiries. 

II. The proposed “elimination” of the Specral Investigations - 
Division is in direct contradiction to the recommendations 
of the Sporkin Task Force. 

Based on the draft’s preceived problem in the crude reseller 
program, GAO ignores all the accomplishments of a highly 
structured organization which deals in investigating various 
segments of the oil industry and suggests that the entire 
organization be eliminated. 

In its final report, the Sporkin Task Force made the 
following recommendation, which was first among 31: 
“The Task Force recommends that’ (for Special Investigations): 

(1) The FEA must immediately establish a unit within 
the National Office of Compliance to investigate 
and prosecute the complex and willful violations 
of its regulations. This unit should consist of 
attorneys and investigative auditors with the 
appropriate experience needed to do the job.” 

Final Report, Task Force on Compliance and 
Enforcement, July 13, 1977, Section III 
Summary of Recommendations on Pending Cases, 
pages 111-3. 

The Task Force also recommended that the unit be staffed with 
personnel trained in “complex and willful cases” and that 
the National Office control such cases. Report, page 111-d. 

DOE has followed these recommendations. It has established 
a structured organization pursuant to these guidelines ln 
order to address the problems pointed out in the Task Force 
Report. (See Special Investigation Organization section 
of this response). Specific guidance has been given to 
field units on policy, procedure and relevant legal issues 
(see attached documents) . 

51 



APPENUIX I APPENDIX I 

Now that DOE has accomplished this task and cases are being 
referred on a regular basis (39 referral since October 1577), 
the draft recommends that DOE should: 

"Eliminate the Office of Special Investigations 
and reassign its personnel to the Office of 
Enforcement to assist auditors in developing 
investigative plans and providing assistance 
to Justice upon request." page 35 

If DOE follows this recommendation, (1) the entire 
structure now in place which is working so well would be 
eliminated, (2) the Sporkin recommendatrons would be Ignored 
and (3) procedures whrch prompted the Sporkin lnvestigatron 
would be reinstituted. 

III. Implementation of the draft's recommendations would 
result in significant complications in proceeding with 
investigations (parallel proceeding problems).' 

As-previously noted, the draft recommendations would . / 

result,in most cases, in ref6rral to DOJ at a very early 
stage in an audrt, prior to any investigation, long 
before a review of books and records,has indicated 
whether any violation has occurred. 

Implementation of this recommendation could result in 
serious legal complications concerning DOE's continued 
gathering of information for either a civil or possible 
criminal purpose. 

After referral to WJ for criminal investigation, adminl- 
strative subpoenas may be subject to, a claim that the 
agency is improperly using its administrative subpoena 
power solely to obtain evidence for a criminal proaecu- 
tion. In order to avoid this claim, the agency can (1) 
segregate and isolate all "civil" personnel and Infor- 
mation obtained in determining whether a violation 
has taken place from those looking Into the possibility 
of willfulnessand (2) provrde full statements regarding 
the nature of the matter which has been referred to 
DOJ with all subsequent information requests. Clearly, 
this alternative at an early stage of 

an investigation presents substantial adminlstrative 
and practical impediments causing possrbilities of 
severe duplication of effort and lengthy delays. 

* Legal questions which may arise when civil and criminal 
proceedings are conducted at the same time. 
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Additionally, courts have held that, where the sole 
objective of the investigation is to obtain evidence 
for use in a criminal prosecution, the purpose is not 
a legitimate one and enforcement of an administrative 
subpoena should be denied. The American Criminal Law 

lew, Rev Vol. 14, pages 670-672 (1977). Therefore, 
after referral, DOJ could and most likely would be 
precluded from using DOE administrative iubpoenas 

- to 'obtain information and would be limited solely to 
grand jury subpoenas. Thus, in order to continue to 
evaluate any DOE case, DOJ would be required to open 
a grand jury rnvestigation without regard to the stage 
of the inquiry or the quality of the information 
concerning possible criminal conduct. Additionally, 
DOJ would, if for no other reason because of grand jury 
secrecy rules, be forced to utilize manpower totally _ 
separate from the DOE auditors working the case to 
determine if a violation occurred. 

In-sum, rather than allowingbfor expedition, the draft's 
suggested referral process would give rise to legal 
complications causing serious delays and duplication 
of effort with regard to concluding investigations. 

IV. Implementation of the draft's recommendations would 
result at best in a reversion to conditions which pre- 
vailed prior to the Sporkin Task Force Report. 

In recommending the elimination of the Special Investi- 
gations Division, the draft manages to place itself 
in opposition to the Sporkin Task Force and the U.S. 
DeDartment of Justice. The record speaks for itself. 
Pr>or to the establishment of the present Special Investi- 
tions Division, only one major case was referred to DOJ 
for criminal investigation. In the 19 months since, 
39 have been so referred. 

DOE has already referred more cases to DOJ in FY '79 
(21) than it did throughout FY '78 (18). In light of 
this fact, it is not surprising that most of the draft's 
specific criticisms relate to historical events occurring 
long before the establishment of the Special Investlga- 
tions Division as it is presently constituted. In 
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fact, the bulk of such criticism is nothing more than 
a reiteratron of the findings of the Sporkln Task 
Force which have been addressed throogh the creation 
of the Special Investigations Division. To the very 
limited extent that the report alleges the mishandling 
of cases by the present Special Investigations Drvlsicn, 
the alleoations are demonstrablv false and aisleadrnq. 
For example, the report is highiy critical of the - 
handling of a so-called "export-import case," yet fails 
to disclose that this particular case was 
referred to and promptiy declined by, the Department 
of Justice. Gilarly, allegations that prosecution 
of several cases has-been or shortly will be barred 
by the statute of limitations is patently false. The 
report fails to disclose that those cases involve con- 
spiracles and overt acts extending well into the late 
1970's and therefore any possible bar could not even _ 
begin until some time in the 1980's in these matters. 
Finally the draft's review of cases clalmed to be 
illustrative of overinvestigation by DOE is obviously 
suspect since it deals exclusively with cases in which 
the majority of audit and investigative work was done 
prior to the creation of the Special Investigations 
Division. 

Based upon the above factual errors, the draft then 
makes recommendations which if implemented would, at 
best, result in conditions which existed-prior to 
the Sporkln Report. First, the proposal to eliminate 
Special Investigations as it now exists would create 
the lack of control and supervision over cases that 
the Sporkln Report found so problematic. Second, the 
amorphous proposal that investigations be performed by 
an admixture of DOE and DOJ personnel will give rise to 
rnsurmountable legal problems, most notably the doctrine 
of "parallel proceedings," which may well render certain 
criminal prosecutions impossible. Third, civil actions 
for overcharges will be seriously jeopardized by time 
delays and the questionable propriety of utilizing 
evidence for civil purposes which had been obtained by 
a grand jury or the FBI in a strictly criminal investl- 
gation. In this respect, the draft fails to recognize 
that special investigations have both civil and criminal 
aspects which often are of egual significance to the 
public interest. Finally, DOJ neither has the resources 
nor the expertise to perform the functions presently 
performed by the Special Investigations Division. 
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In the final analysis, adoption of the recommendations 
of this draft may cripple both civil and criminal 
enforcement of the Nation's energy laws and regulations. 

V. DOE's referral procedures o not conflict with DOJ 
requirements 

A{ : 
5..$ ..r, 

The Justice Department has stated on prior occasions 
and, again on Hay 7, at the joint GAO, DOJ, DOE meeting- 
concerning this draft that it is very satisfied with 
the present DOE-DOJ coordination and referral procedures. 
DOE believes that the DOJ does not desire that any change 
be made in the present structure. The system works. 

Additionally, DOE's Office of Special Counsel, the office -- 
charged with enforcement responsibilities as to the nation's 
34 major refiners, maintains the same relationship with DW 
concerning referrals of cases under their responsibility. 
Therefore, it is difficult for DOE to understand why 
the draft maintains that "DOE referral procedures con- 
flict with Justice Department requirements." Page 14 

VI. The draft provides no reasons why DOE-DOJ relationships 
should be different from Justice relationships with other 
federal agencies. 

Numerous federal agencies, most notably the Securities 
and Exchange Commission and the Internal Revenue Service, 
routinely conduct lengthy investigations into matters 
which may result in criminal prosecutions without 
either referring or notifying DOE. Since these investi- 
gations involve complex financial transactions, in which 
lengthy inquiry must take place before a determination 
can be made as to whether a violation has occurred, 
they are quite similar in nature to DOE investigations. 
The draft provides no explanation for its contention 
that DOE should stand alone in being stripped of its 
capability and statutory duty to conduct investigations 
which may lead to criminal referral and prosecution. 

CONCLUSION 

DOE believes that this draft is based upon erroneous factual 
findings. Therefore, the recommendations are equally in error 
and must not be implemented. 

GAO note: Page references in this appendix refer to the 
draft report and do not necessarily agree with 
the page numbers in this final report. 

55 



APPENDIX II APPENDIX II 

UNITED: STATES DEPARTMENT OF JUSTICE 
. 

WASHINGTON, D.C. 21~530 

Addrm Reply to rh. 

Divmion Indicated 

and Refer to Initials and Number 

Mr. Allen R. Uoss 
Director 
General Government Division 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Uoss: 

This is in response to your request to the Attorney 
General for the comments of the Department of Justice (DOJ) 
on your draft report entitled "The Department of Energy 
Has Not Adequately Enforced Crude Oil Reseller Price Controls". 

Essentially, the report states that the Department 
of Energy (DOE) has failed to enforce crude oil resellers' 
compliance with the Emergency Petroleum Allocation Act's 
pricing requirements, and that DOE continues too long in 
its criminal investigations before making referrals to the 
DOJ; has not given adequate audit priority to crude oil 
resellers; and has been unable to effectively audit crude 
oil resellers for compliance with the pricing regulations 
because key issues involving the interpretation and appli- 
cation of such regulations have not been resolved in an 
effective and timely manner. The report recommends that 
DOE should (1) establish new procedures, in coordination 
with the Attorney General, for referring criminal cases 
to the DOJ, (2) provide adequate audit coverage to crude 
oil resellers, and (3) develop a plan to ensure that regu- 
latory issues are promptly resolved. 

We have reviewed the section of the draft concerning 
DOE-DOJ relationships and state most emphatically that they 
do not reflect the present situation fairly or accurately. 
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Most of the comments that follow were communicated to the 
GAO representatives during interviews conducted in the DOJ 
in an effort to correct any misconceptions and place the 
matter of DOE-DOJ relationships in a proper perspective. 
Our comments are based upon first-hand working relations 
with DOE through the Energy Unit of our Criminal Fraud 
Section and our considerable experience in the handling 
of criminal enforcement matters for other departments and 
agencies of the government. 

Chapter 2 is generally critical of DOE's practices 
and procedures for the referral of criminal cases to DOJ. 
The problems of undue delay in DOE's making criminal referrals, 
did exist prior to 1977, but have been eliminated by a 
mutually agreed on procedure that works well and which we 
feel should be continued. 

References hereinafter will be to the GAO report headings 
within Chapter 2. 

1. DOE's Handling Of Criminal Cases Needs Improvement 

DOE's current referral procedures meet DOJ's require- 
ments. At the present time we are satisfied with the procedures, 
and the two departments have a clear understanding of one 
another's needs. In December 1977, DOE instituted a practice 
of conferring with us about matters with criminal potential 
prior to a "formal" criminal referral. This practice alerts 
us to the development of potential criminal cases and enables 
us to advise DOE whether and when the matter warrants referral 
for criminal consideration. 

2. DOE Referral Procedures Conflict With Justice 
Department Requirements 

No useful purpose would be served by referring matters 
for our criminal consideration at an earlier stage than 
is the present practice. To do so would necessitate the 
detailing of a large number of DOE auditors and investi- 
gators to our control, thus detracting from DOE's other 
compliance and enforcement responsibilities at a premature 
stage, and requiring the assignment of more Criminal Division 
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attorneys to direct these investigative efforts, when, in 
fact, many may ultimately have no prosecutive merit. Unlike 
the more common crimes, in DOE cases frequently a considerable 
amount of investigative time must be expended before a judgment 
can be made that a matter is criminal in nature. Numerous 
records and documents may have to be examined and interviews 
conducted in order to find the indicators of criminal conduct. 
Such factors as the complexity of the regulated industry, 
the ingeniousness of the schemes and the requirement of 
the necessary technical knowledge to conduct investigations 
add to the problem. 

3. GAO Recommendation For The Expansion Of The Informal 
Communication Channel To Provide For Discussion 
Between U.S. Attorneys Offices And DOE Regional 
Offices 

During the period of informal DOE-DOJ communication 
and up to referral of a matter to a specific U.S. Attorney 
for possible criminal prosecution, there is no informal 
communication between DOE regional offices and local U.S. 
Attorneys. DOJ specifically requested that there be none 
for the reasons stated below. 

An Energy Unit was established within the Fraud Section 
of the Criminal Division to establish liaison with DOE at 
the national level and coordinate the handling of criminal 
referrals. This unit has the responsibility for evaluating 
all DOE criminal referrals and making the judgment as to 
the appropriate judicial district in which to institute 
prosecutive action. Centralization of this function was 
deemed advisable by DOJ in order to assure a uniform prose- 
cutive policy in these complex matters. Moreover, since 
many of these matters have nationwide impact and the activities 
of the subject overlap more than one judicial district, 
we determined at the outset that the Criminal Division, 
rather than the DOE regional office or local U.S. Attorney, 
should make the decision as to the place to bring the prose- 
cution. This procedure obtains maximum enforcement value, 
avoids duplication of effort and uses DOJ resources to best 
advantage. After a matter is referred to the U.S. Attorney 
or is retained by the Energy Unit for prosecution, communication 
with the DOE regional offices is encouraged and their assistance, 
if needed, is obtained. 
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4. GAO Conclusions 

a. Statute of Limitations 

Under the existing referral procedure and the 
early informal consultation procedure between DOE and DOJ, 
we believe we can avoid prosecutions being jeopardized by 
the Statute of Limitations. For example, should DOE uncover 
some indication of possible criminal conduct which occurred 
several years earlier, even though considerably more investi- 
gation may be required, the Criminal Division is promptly 
alerted and arrangements can be made for immediate referral 
to DOJ for expeditious handling. 

b. Prosecutive decision-making 

DOJ, and not DOE, is now making the decision as 
to whether a violator should be prosecuted. 

5. Recommendations To The Secretary Of Energy 

We see no need for a memorandum of understanding to 
establish procedures for criminal referral. 

Sincerely, 

for Administration 
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OFFICIALS RESPONSIBLE FOR ACTIVITIES 

DISCUSSED IN THIS REPORT 

Tenure of office 
From To - 

DEPARTMENT OF ENERGY 

SECRETARY: 
James R. Schlesinger Oct. 1977 Present 

DEPUTY SECRETARY: 
John F. O'Leary Oct. 1977 Present 

ADMINISTRATOR, ECONOMIC 
REGULATORY ADMINISTRATION: 

David J. Bardin Oct. 1977 Present 

GENERAL COUNSEL: 
Lynn Coleman 
Eric J. Fygi (Acting) 

May 1978 Present 
Oct. 1977 May 1978 

DEPUTY SPECIAL COUNSEL: 
Avrom Landesman (Acting) Dec. 1977 Present 

ASSOCIATE GENERAL COUNSEL 
FOR ENFORCEMENT: 

Gaynell C. Methvin 
Thomas P. Humphrey (Acting) 

July 1978 Present 
Oct. 1977 July 1978 

ASSISTANT ADMINISTRATOR, 
OFFICE OF ENFORCEMENT: 

Barton Isenberg 
Richard B. Herzog 

Jan. 1979 Present 
Oct. 1977 Jan. 1979 

DEPUTY ASSISTANT ADMPNISTRATOR, 
OFFICE OF ENFORCEMENT: 

Gordon Harvey nr.t "b.b. 1977 Present 
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Tenure of office 
From To - 

DIRECTOR, DIVISION OF 
SPECIAL INVESTIGATION: 

Jerome Weiner Oct. 1977 Present 

DIRECTOR, DIVISION OF ENFORCEMENT 
POLICY AND PLANNING: 

Barry Wagman June 1978 Present 
Gordon Harvey Oct. 1977 Mar. 1978 

DIRECTOR, DIVISION OF AUDIT 
AND ENFORCEMENT: 

Barton Isenberg May 1978 Jan. 1979 

FEDERAL ENERGY ADMINISTRATION 

ADMINISTRATOR: 
John F. O'Leary 
Frank G. Zarb 
John C. Sawhill 
William E. Simon 

Feb. 1977 Sept. 1977 
Dec. 1974 Jan. 1977 
June 1974 Dec. 1974 
Dec. 1973 June 1974 

DEPUTY ADMINISTRATOR: 
David J. Bardin 
Gorman C. Smith 
John A. Hill 
Eric R. Zaunner 
John C. Sawhill 

Apr. 1977 Sept. 1977 
June 1977 July 1977 
Apr. 1975 Nov. 1976 
Aug. 1975 July 1976 
Feb. 1974 June 1974 

ASSISTANT ADMINISTRATOR, 
REGULATORY PROGRAM: 

Robert R. Nordhaus 
Gorman C. Smith 
John W. Weber 

June 1977 Sept. 1977 
Apr. 1975 June 1977 
June 1974 Sept. 1974 ' 

GENERAL COUNSEL: 
Eric J. Fygi (Acting) 
Michael F. Butler 
Robert E. Montgomery 
William N. Walker 

Feb. 1977 Sept. 1977 
Nov. 1975 Jan. 1977 
Aug. 1974 Nov. 1975 
Jan. 1974 June 1974 

61 



APPENDIX III APPENDIX III 

Tenure of office 
From To -- 

ASSISTANT GENERAL COUNSEL FOR COMPLIANCE 
AND LITIGATION: 

Douglas Robinson Sept. 1974 Aug. 1975 

ASSISTANT GENERAL COUNSEL FOR COMPLIANCE: 

Avrom Landesman Apr. 1975 Sept. 1977 

ASSOCIATE/ASSISTANT ADMINISTRATOR, OFFICE 
OF COMPLIANCE AND ENFORCEMENT; DEPUTY 
ASSISTANT ADMINISTRATOR, OFFICE OF COMPLIANCE: 

Richard B. Herzog 
Avron Landesman 
Frederick Struckwisch 
James Newman 

May 1977 Sept. 1977 
June 1974 Apr. 1975 
Jan. 1975 Nov. 1975 

. Nov. 1975 May 1977 

DEPUTY ASSISTANT ADMINISTRATOR, OFFICE 
OF ENFORCEMENT: 

Gordon Harvey 
Harold Butz 

Dec. 1976 Sept. 1977 
May 1974 July 1975 

DIRECTOR, COMPLIANCE POLICY AND PLANNING: 

Gordon Harvey July 1975 Sept. 1977 

DIRECTOR, COMPLIANCE OPERATIONS: 

Glenn Bentler 
Harold Butz 

Mar. 1976 Jan. 1977 
Mar. 1975 Mar. 1976. 
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APPENDIX IV APPENDIX IV 

GAO REPORTS AND TESTIMONIES ON DOE'S AND FEA'S 

ENFORCEMENT OF PETROLEUM PRICE CONTROLS 

Report Title Date issued 

Report to the Chairman, Subcommittee 
on Government Regulation and Small 
Business Advocacy, Senate Select 
Committee on Small Business (EMD-77-71) 

Report on Transportation Charges for 
Imported Crude Oil--An Assessment 
of Company Practices and Government 
Regulations (EMD-78-105) 

Testimony Before the Subcommittee on 
Energy and Power, House Committee 
on Interstate and Foreign Commerce 

Report to a Member of the House of 
Representatives (OSP-76-13) 

Report on the Federal Energy 
Administration's Efforts To Audit 
Domestic Crude Oil Producers (OSP-76-4) 

Report to the Federal Energy 
Administrator (OSP-76-2) 

Testimony Before the Subcommittee 
on Administrative Practice and 
Procedure, Senate Committee on 
the Judiciary 

Testimony Before the Subcommittee 
on Oversight and Investigations, 
House Committee on Interstate 
and Foreign Commerce 

Report on Problems of Independent 
Refiners and Gasoline Retailers 
(OSP-75-11) 

Nov. 7, 1977 

Oct. 27, 1977 

Apr. 6, 1977 

Feb. 9, 1976 

Oct. 2, 1975 

July 15, 1975 

June 19, 1975 

May 8, 1975 

Apr. 4, 1975 
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APPENDIX IV 

Report Title 

Testimony Before the Subcommittee 
on Reorganization, Research, and 
International Organizations, 
Senate Committee on Government 
Operations 

Report on Problems in the Federal 
Energy Administration's 
Compliance and Enforcement Effort 
(B-178205) 

Report on Problems in the Federal 
Energy Office's Implementation 
of Emergency Petroleum Allocation 
Programs at Regional and State 
Levels (B-178205) 

APPENDIX IV 

Date issued 

Dec. 11, 1975 

Dec. 6, 1974 

July 23, 1974 

(004510) 
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