
km42 
BY THE COMPTROLLER GENERAL 
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Report To The Congress 
OF THE UNITED STATES 

U.S. Administration Of The 
Antidumping Act Of 1921 

The Antidumping Act of 1921 is intended 
to protect U.S. producers from unfairly 
priced imports. Because of its complex pro- 
visions and because of a changed world 
economy, neither the Act nor its administra- 
tion by the U.S. Treasury and the Interna- 
tional Trade Commission effectively provide 
such protection. 

This report notes problems and issues in ad- 
ministering the Act and discusses proposals 
to improve its effectiveness. 
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COMPTROLLER GENERAL OF THE UNI-IWJ STATES 
WASHINGTON. D.C. ZOS48 

To the President of the Senate and the 
Speaker of the House of Representatives 

This report on the Antidumping Act of 1921, as amended, 
notes problems and issues in administering the Act and dis- 
cusses proposals to improve its effectiveness. 

The review was requested by Senators H. John Heinz III, 
Birch Bayh, Howard M. Metzenbaum, John H. Glenn, and Jennings 
Randolph. Their designated contact for the review requested 
that the final results be reported to the Congress. 

Copies are being sent to the Director, Office of Manage- 
ment and Budget: Office of the Special Representative for 
Trade Negotiations; Secretary of State; and heads of the agen- 
cies responsible for administering the Act. 

of the United States 
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COMPTROLLER GENERAL'S U.S. ADMINISTRATION OF THE 
REPORT TO THE CONGRESS ANTIDUMPING ACT OF 1921 ,," 

DIGEST .__- -. '.--' - -- ----. --_-__ -.---~' '. 
' The Antidumping Act of 1921, as amended, 

time-consuming and extremely 
ister, primarily 

because its provisions are complex 

provides for assessment of a special duty 
against importers to discourage dumping. 

the same or similar goods in the exporters' 
home market (and,since passage of the Trade 

onsumers and dampen in 
it may cause the affected do- 

The Act is administered by the 

--Department of the Treasury and 
United States Customs Service, 
which determine whether imported 
goods have been sold at less than 
fair value, and 

--International Trade Commission, which 
determines whether an industry is 
being or is likely to be injured or 
is prevented from being established by 
reasons of such sales. 

If the Commission finds in the affirmative, 
Treasury assesses and collects dumping 
duties. 

The long periods of ti'me required 
to conduct investigationstand delays 
averaging 3 to 3-l/2 years in assessing 
duties after findings of dumping,make it 
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highly improbable that U.S. industry is 
being adequately protected by the Act. 

The extent of protection is difficult to 
specify because there is no empirical 
evidence of what occurs concerning prices 
and/or quantities of merchandise imported 
during the various phases of antidumping 
investigations. Under Section 332(a) of 
the Tariff Act of 1930, the International 
Trade Commission has the authority to 
develop this evidence and to study the 
effects of the Act, but has never done 
so. (See ch. 2.) 

COMPLAINTS ABOUT THE ACT 

U.S. industry complains of the difficulty 
of obtaining information about foreign 
market values, the 6 to 9 months required 
for Treasury to make tentative determinations 
of dumping, and delays in assessing duties 
and has begun to seek relief from price 
discrimination through other legislation. 
Also some foreign producers have been 
investigated under the Antidumping Act 
as well as other statutes within a very 
short time. This has led them to com- 
plain of being harassed and placed in 
"double" or "triple" jeopardy. (See 
ch. 6.) 

Moreover, members of the General Agree- 
ment on Tariffs and Trade complain that 
the United States is the only memberwhose 
antidumping law specifically overrides the 
Antidumping Code negotiated in 1967. Other 
major criticisms include failure to 

--require a sufficient degree of 
injury to industry, 

--consider the extent to which 
less than fair value sales are 
the cause of the injury, 

--provide for conducting dumping 
and injury investigations 
simultaneously, 
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--seek an early, practical solution 
to dumping, rather than encouraging 
full-scale dumping investigations' 
to run their course. (See ch. 5.) 

DIFFICULTIES IN -- 
ADMINISTERING THE ACT 

Timely and effective administration of the 
Act are seriously hampered because of 
difficulties in: 

--Making‘price adjustments where 
merchandise sold in the home 
market is different in style, 
quality,or other features from 
that exported. 

--Meeting cost-of-production require- 
ment& for establishing foreign 
market values. 

--Establishing foreign market values 
on imports from state controlled 
or centrally planned economy 
countries. 

--Assessing duties on entry-by-entry 
comparisons with foreign market sales 
value at the time of purchase or 
export. (See pp. 22 to 37.) 

--Distinguishing injurious effects of 
less than fair value imports from 
other low-priced imports. 

--The lack of a generalized policy 
statement encompassing administra- 
tive procedures and standards for 
defining industry, injury, or the 
extent of the causal linkage that 
must exist between less than fair 
values sales and injury. (See ch. 4.) 

GAO believes that Treasury bonding procedures 
to ensure recovery of dumping duties and 
insufficient interaction between Customs 
case handlers in Washington and agents abroad 
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do not facilitate efficient and equitable 
adminstration of the Act. (See pp. 31 to 
33 and 37 to 39.1 

RECOMMENDATIONS TO THE 
INTERNATIONAL TRADE COMMISSION _-__-_. ._ ~.------- 

--establish a coding system for 
specifically identifying and moni- 
toring imported merchandise sub- 
ject to dumping and/or other trade 
legislation investigations and 

--under auth 

tries and labor. 

studies would provide more specific in- 
sights into problems of enforcing the Act 
and would help decisionmakers in develop- 
ing a more responsive and effective Act. 
(See pp. 14 and 15.) 

To help alleviate much of the concern 
expressed by U.S. and foreign producers 
and by members of the General Agreement 
Tariffs and Trade and to provide a more 

or rn&inq injury deter- 
the International Trade Commis- 

p and adopt some general- 
ized procedural rules and administrative 

for conductmnvest --.-- ..__ __ ,. .-, 
Such rules and guidelines 

for publication of the 
step-by-step procedures that are followed 
in reaching injury determinations, together 
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parties to an action will be more aware 
of what issues to address at the time of 
the public hearing. (See pp. 45 and 53.) 

RECOMMENDATIONS TO THE 
SECRETARY OF THE TREASURY 

To meet the need for better information 
and more comprehensive analysis of the 
effects of antidumping legislation, the 
Secretary should, as proposed in Senate 
Bill 2317, begin reporting annually to 
the Conqress the rmeasury's 

0 t 

covered in the bill, should include infor- 
mation on the extent and monitoring of 
price assurances obtained and statements 
of problems in administering the Act. 
(See p. 15.) 

It also plans to enforce existing procedures 
requiring that the best information available 
be used to determine duties when respondents 

1 The Secretary should expedite these 
and also modify Custom's procedures to require 
determinations and assessment of final dumping 
duties within 15 to 18 months after findings . - 
of dumping. Alternate times might be required 
for certain countries where refunds affecting 
price are made at the end of the accounting 
cycle. ._.__- 

applied. by each Customs District 
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Finally, the collection, analysis, and veri- 
fication of information for a fair value deter- 
mination could be expedited if qualified 
Washington case handlers were more actively 
involved in the procedure. The Secretary 
should have the Commissioner of Customs form- 
alize a procedure requiring Customs case 
handlers, where appropriate, to work jointly 
with overseas Customs representatives 
to collect and verify data from foreign 
producers involved in dumping investigations. 
(See p. 39.) 

MATTERS FOR CONSIDERATION 
BY--E CO’NGRESS - - 

The Congress should amend the Antidumping 
Act to provide for a 60-day preliminary 
investigation by the International Trade 
Commission immediately following the re- 
ceipt o etit’ - esing dumping. I, 
When indwury arem- 
final determination .could be held in 
abeyance no longer than 30 days following 
receipt of dumping margin estimates from 
the Treasury. Where no indication of in- 
jury is found within the 60-day period, 
the case should be terminated. (See p. 15.) 

The Congress, after an adequate body of 

remedies into a single statute. (See 
ch. 6.) 

Certain immediate changes to the legisla- 
tion could improve the effectiveness and 
timeliness of its administration. 

Section 205(b) of the Act should be deleted, \ 
and cases i.volving, persistent and continu 
below-cost I - 

mr some other appropriate section of 
U.S. trade legislation. (See ch. 6.) 

sus 
ms snvreferred for \ inVeSti- 
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Section 205(c,)---de_aling- wi"th-alleged injurious 
rom centrally planned econ%m% .-- 

be deleted and such cases should 
be handled under other appropriate provisions 
of trade legislation. (See pp. 27 to 31 and 
41.) 

wtion 206(a), requiring the imposition of 
10 and B percent minimums for general expenses 
and prorlts, respectiveI-j, --in constructed value 
calculations, should be deleted from the legis- 
lation and profit and general expense percentages 
in fair value calculations should be made on a 
constructed value formula based on the general 
expense and profit experience of the foreign 
firm involved. (See p. 40.) 

AGENCY COMMENTS 

As agreed with the designated contact for 
the review formal agency comments were not, 
obtained. However, GAO discussed this report 
with the agencies involved and made revisions 
where appropriate. The International Trade 
Commission expressed reluctance to adopt 
generalized procedural rules and administra- 
tive guidelines for conducting injury 
investigations and has indicated that it 
may wish to make detailed comments after 
a more thorough examination of the report. 
(See pp. 52 and 53.) Also, Treasury did 
not agree there was a need for changing 
present bonding practices and was opposed 
to recommendations deleting sections 205(b) 
and 205(c) from the Antidumping Act. (See 
pp. 42 and 43.) 
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CHAPTER 1 

INTRODUCTION 

Dumping is traditionally viewed as the export of goods 
at prices lower than those the exporter charges to home market 
buyers. Injury to the importing country's industry caused by 
such sales is remedied by the assessment of a special dumping 
duty to equalize price differences between the home country 
and the export market. 

Dumping can be inadvertent or the result of rational busi- 
ness decisions to introduce a new product, test a new market, 
or reduce surplus or outdated inventories. It can be motivated 
by predatory intentions of eliminating competition to gain 
monopoly control. The practice can also be fostered by govern- 
ment policies aimed at maintaining employment levels, obtaining 
the foreign exchange needed'to finance internal development, or 
helping to alleviate chronic balance-of-payments deficits. 

The United States, other major Western trading nations, 
Japan, and Australia have adopted legislation to counter 
dumping practices and all are contracting parties to the 
Antidumping Code of the Gen~ralAgreement on_,Tariffs,-and mcv."+,,J, ; _ _ ~~ - 'c-da e"; -'. negotiated in' 1967 during the Kennedy 
Round of multilateral trade negotiations, implements GATT 
Article VI, which recognizes that dumping is to be condemned 
and sets forth general principles relating to when and under 
what conditions dumping duties are appropriate. It also 
established a Committee on Antidumping Practices to examine 
antidumping actions by the contracting parties and to reconcile 
international differences. 

Controversy over perceived differences between Code provi- 
sions and U.S. legislation has existed throughout the life of 
the Code. In 1968, the Congress determined that differences 
between interpreting and applying the provisions of the Anti- 
dumping Act of 1921 and those of the Code would be resolved in 
favor of the Act. 

U.S. ANTIDUMPING LEGISLATION 

U.S. antidumping legislation is contained in two separate 
acts-- the Revenue Act of 1916 and the Antidumping Act of 1921, 
as amended. The Revenue Act of 1916 provides severe penalties 
for proven predatory dumping. However, because of a near im- 
possible requirement of proving intent of the offender, the 
legislation has been rarely used. 
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The Antidumping Act of 1921, as amended (Public Law 67-101, 
eliminated the intent requirement and made the determination of 
dumping an administrative action. Since 1954, it has been 
jointly administered by the Department of the Treasury and the 
International Trade Commission, (formerly the United States 
Tariff Commission). The Treasury and U.S. Customs Service, an 
agency of Treasury, investigate to determine whether goods im- 
ported into the United States have been sold at less than fair 
value. If such sales have occurred, the International Trade 
Commission (ITC) will determine whether they have caused or 
are likely to cause injury or have prevented an industry from 
being established. Chart 1 shows the investigative phases 
and timeframes. 

Fair value is not defined, but less-than-fair value (LTFV) 
sales are construed to be those'sales of imported goods at 
prices lower than the producer charges for the same or similar 
goods in the home market or third countries. If home market or 
third-country sales are found to be at prices below the cost 
of production, no foreign market value will be deemed to exist 
and a value will be constructed. Duty amounts as determined 
by the Treasury are intended to equalize the differences be- 
tween foreign market value or constructed cost and the price 
at which goods are purchased for export to the United States. 

Treasury, after initiating a formal investigation, has 
6 months (9 months in complicated cases) to arrive at a ten- 
tative determination of whether LTFV sales have occurred--an 
additional 3 months are allowed to arrive at a final deter- 
mination. If the tentative determination is affirmative, 
the Secretary orders the "withholding of appraisement" on im- 
ports of the merchandise in question. That is, the actual 
calculation of duties on the imports is suspended and all 
shipments on which appraisement is withheld are subject to 
special dumping duties. To protect potential revenues, the 
Director of each U.S. Customs district is empowered to re- 
quire importers to post bonds to insure recovery of any 
ultimate dumping duties. 

The basic philosophy and purpose underlying the Anti- 
dumping Act is not protectionism designed to bar or restrict 
u. s. imports but rather to discourage and prevent foreign 
suppliers from using unfair price discrimination practices 
to the detriment of U.S. industry. The Senate Finance Com- 
mittee report on the Trade Act of 1974 (Public Law 93-618) 
stated in part that: 
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“the Antidumping Act does not proscribe trans- 
actions which involve selling an imported product 
at a price which is not lower than that needed to 
make the product competitive in the U.S. market, 
even though the price of the imported product is 
lower than its home market price.” 

Specific costs for administering the Act are not avail- 
able, but based on the ITC budget and Treasury staff costs, 
we estimated costs for 1975 at $1.1 million; for 1976 at $1.4 
million and for 1977 at $1.1 million. In 1978, however, these 
costs increased to $3.9 million, $1.9 million of which is 
attributed to administering the special trigger price 
mechanism for steel products (see p. 30.) 

U.S. TRADE POLICY 

Despite rapidly rising import levels and near chronic 
balance of trade deficits, the United States remains committed 
to an open and equitable world economic system in the convic- 
tion that countries benefit from the jobs and income that 
trade creates. As embodied in the Trade Act of 1974, U.S. 
trade objectives are: 

“TO promote the development of an open, nondiscrimi- 
natory, and fair world economic system, to stimulate 
fair and free competition between the United States 
and foreign nations, to foster the economic growth 
of, and full employment in, the United States * * *.‘I 

AS one of the original 23 GATT signatories, the United 
States has worked for world trade expansion and has actively 
supported efforts to reduce tariffs and other barriers to 
trade through the rounds of multilateral trade negotiations 
held under the auspices of GATT. In the current Tokyo round, 
some 98 nations are striving to further reduce barriers to 
facilitate and expand trade in the 1980s. 

On the other hand, the effect of rapidly rising imports 
on domestic industry cannot be ignored, and legislative provi- 
sions have been adopted to help alleviate injurious imports 
resulting from either fair or unfair trade practices. while 
orderly marketing agreements (which are negotiated quotas) 
are aimed at sheer import volumes, antidumping and counter- 
vailing duty legislation and Section 337 of the 1930 Tariff 
Act focus on merchandise imported under unfair conditions. 



DUMPING IN A CHANGED 
WORLDGNOMY 

, 

The issue of dumping has a particular significance for 
the United States in a world economy that has not fully re- 
covered from the impact of unprecedented 1973 oil price in- 
creases and the recession that began in 1974. Problems of 
lagging growth rates and underutilized production capacity 
in certain industrial sectors of major trading nations are 
compounded by increased trade activities in countries with 
centrally planned economies and by developing countries' 
growing demands for a greater share of world manufacturing 
production and easier access to developed country markets 
for sales of their manufactured goods. Developing countries 
want to increase their share of world manufacturing produc- 
tion from about 9.3 percent in 1972 to 25 percent by the 
year 2000. 

WORLD TRADE EXPANSION 

From 1950 to 1977, world exports increased nearly 20-fold, 
and, as shown below, the most dramatic increases have occurred 
since 1970. 

Year 

1950 
1955 
1960 
1965 
1970 
1975 
1977 

Total 
world 

exports 
(billions) 

$ 56. 5 
84. 5 

113.2 
165.4 
280.2 
795.7 

11021.7 

Percent of 
increase 

49. 6 
34. 0 
46.1 
69. 4 

184.0 
28. 4 

U.S. TRADE DATA 

The size and depth of the U.S. market, which has regularly 
absorbed 12 to 14 percent of world imports since 1955, makes it 
an attractive marketing target. Annual imports rose from 
$40 billion in 1970 to $146.8 billion in 1977. In 1971, these 
rapidly increasing imports and a declining share of world ex- 
ports caused the first U.S. trade deficit of this century-- 
$1. 5 billion. Deficits followed in 1972 ($5.8 billion), 
1974 ($l.8 billion), 1976 ($5.7 billion), 1977 ($26.6 billion), 
and 1978 ($28.4 billion). 
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The U.S. share of world imports, however, has remained 
relatively unchanged since 1950, while its share of world 
exports has dropped significantly, as follows. 

Imports A Exports 

United U.S. United U.S. 
States Worldwide percent 

(billions) 
Year States Worldwide percent 

(billions) 

1950 $ 9.0 $ 59.4 15.1 $ 10.3 $ 56.5 18.2 
1955 11.6 89.2 13.0 15.5 84.5 18.3 
1960 15.1 118.6 12.7 20.6 113.2 18.2 
1965 21.4 175.5 12.2 27.5 165.4 16.6 
1970 40.0 294.4 13.6 43.2 280.2 15.4 
1975 96.1 815.9 11.8 107.6 795.7 13.5 
1977 146.8 1,049.6 14.0 120.2 1,021.7 11.8 

A general measure of the importance of trade to a nation's 
economy is the relationship.of exports to gross national pro- 
duct; U.S. exports have yet to exceed a 7.0 percent rate, 
ranking far behind Canada's 20.9, Japan's 13.7, West Germany's 
22.8, and the United Kingdom's 21.0 percent in 1976. 

This measurement, however, does not consider the perfor- 
mance of U.S. -owned subsidiaries and affiliates abroad. Their 
sales to third countries in 1976 totaled $143.7 billion which, 
with the $115.0 billion in exports from the United States, 
accounted for about 28.6 percent of total world exports. As 
the U.S. share of world exports dropped from 16.6 percent in 
1965 to 12.7 percent in 1976, the share represented by U.S. 
affiliate sales to third countries increased from about 3.6 
percent to 15.9 percent. These affiliate sales to the United 
States from 1972 through 1976 accounted for about 30 percent 
of U.S. imports, a significant increase from 7.9 percent in 
1965. 

ANTIDUMPING ACTIONS 

The Treasury Department initiated 71 antidumping investi- 
gations during 1975 through 1977 and found sales at less than 
fair value in 47 cases. From 1972 through 1975, less than one 
in five investigations initiated resulted in determinations of 
injury: however during 1976 and 1977 more than two in five in- 
vestigations initiated resulted in injury determinations. ITC'S 
rate of injury finding in the cases referred by Treasury has 
increased considerably since 1974, as shown below. 
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Treasury 

LTFV 
sales 

affincd 
Year I?t%!ed (note a)- Percent 

19717 76.2 
1976 13 :t 76.9 
1975 zs 21 84.0 

59 rl 79.7 

1974 
1973 

:i 6 kg5 
1972 ,32 2 71.9 

63 16 73.0 

lotall2& zz 
76.2 

ITC 
Percent of 

Injury 
determinations 

Cases Injury to case5 
referred affirmed Percent initiated 

16 58.3 42.9 
9 

s 
44.4 30.8 

13 2 30.8 16.0 

38 12 44.7 28.8 

6 
L : 

16.7 
g 25.0 35.0 21.9 1Ei 

38 LL 28.9 17.5 

g g 47.3 29.5 

a/Affirmative determinations by Treasury do not equal the 
number of cases referred to ITC because exporters often give 
assurances that LTFV sales will be terminated or prices will 
be adjusted. This happened in one case in 1976, eight in 
1975, five in 1973, and three in 1972. (See app. I.) 

b/Does not include 12 steel cases that were subsequently with- 
drawn due to implementation of the steel trigger price mech- 
anism. 

Rapidly rising import levels and trade deficits of the 
1970s seem to have had no affect on the number of antidumping 
investigations initiated annually. Between 1955 and 1965, when 
annual imports generally were less than $20 billion, Treasury 
processed an average of 35 cases annually. In 1977, when 
imports reached $146.8 billion and the trade deficit totaled 
$26.6 billion, Treasury began 33 investigations, 12 of which 
were subsequently withdrawn pending results of the steel 
trigger price mechanism. However, Treasury has indicated that 
the cases are becoming increasingly complex as more and more 
firms are investigated in individual cases and 8 of the 38 
cases initiated in 1978 involve very complex cost of produc- 
tion investigations. 



SCOPE OF REVIEW 

This review was made as a result of a November 1977 re- 
quest from five Senators that we review the Antidumping Act 
of 1921, as amended, and the Treasury Department's administra- 
tion of it. Since two U.S. Government agencies are involved, 
subsequent interest was expressed for a total systems analysis, 
including the role of the International Trade Commission and 
the international implications of the Act and its administra- 
tion. 

In the interim GAO responded to the five Senators, an- 
swering six basic questions about the Treasury Department's 
administration of the Act, l/ and to a March 1978 request for 
additional information on tkis subject from the Chairman, 
House Committee on Ways and Means. 2/ 

This report considers these responses and seeks to iden- 
tify and address a broad range of problems and issues associ- 
ated with the Antidumping Act and its administration. 

We discussed this report with the agencies involved and 
made revisions where appropriate. 

We examined records and correspondence and interviewed 
officials at the International Trade Commission and Departments 
of Treasury and State. We talked with domestic and f.oreign 
representatives of private firms and trade, manufacturing, and 
importer associations and with attorneys representing both pe- 
titioners and respondents in antidumping actions. Our contacts 
abroad included U.S. and foreign government officials, European 
Economic Community Officials, GATT Secretariat officials, and 
U.S. representatives at the Multilateral Trade Negotiations. 

Our work was carried out in West Germany, Belgium, Switzer- 
land, England, Canada, Australia, Japan, and Hong Kong and in 
Washington, Baltimore, New York, and Minneapolis. 

L/GGD-78-60, Apr. 14, 1978 

g/GGD-78-109, Sept. 5, 1978 
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CHAPTER 2 --- 

EFFECTIVENESS OF ANTIDUMPING 
ACT IN PROTi???TING U.S. INTEREST 

The extent to which the Antidumping Act has protected U.S. 
industry from unfair prices of imported merchandise is diffi- 
cult to specify. While there seems to be a general consensus 
that investigations create uncertainty in the marketplace, 
forcing some adjustments in prices and/or quantities, there is 
no empirical evidence of what actually occurs during the var- 
ious phases of antidumping investigations. 

Importers claim that investigations cause an increase in 
import prices, but the extent of such increases is difficult to 
measure because of other factors,such as inflation and fluctua- 
tion in currency exchange rates. It is also contended that 
Customs' withholding of duty value "appraisement" of import 
entries (6 to 9 months after investigations begins) causes 
importers to decrease their purchases or to seek alternate 
sources of supply from the exporter because of the uncertainty 
created over what price to charge for the dumped merchandise.l/ 

U.S. industry claims that, until appraisement is withheld 
at the tentative determination of LTFV sales, exporters have 
license to itensify dumping. Although the Antidumping Act 
authorizes Treasury to retroactively withhold appraisement up 
to a period not exceeding 120 days prior to formal initiation 
of an investigation, Treasury does not exercise this authority. 
The LTFV imports that are ultimately determined to result in 
injury and imports that occur during the investigation escape 
duty assessment. Such imports cover a period of about 10 
months, 4 months preceding formal initiation of the investiga- 
tion and the 6 months required for Treasury to reach a tenta- 
tive determination. The Act as administered, therefore, seems 
directed more toward remedying continuous dumping activities 
than detering sporadic or intermittent dumping. 

Import statistics and pricing data needed to quantify 
and verify what happens during investigations are not readily 
available and identification numbers under which imported 
merchandise is recorded often include items other than those 
being traced, making adequate analyses all but impossible. 
Of 35 investigations conducted under the Trade Act of 1974, 

l-/This would not be the case when transactions are carried out 
between interrelated firms and it has been estimated that 
about 50 percent of world trade is conducted between inter- 
related firms. 
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only 17 involved merchandise that was not combined with other pi 
items so that statistics were traceable. In 10 of these cases 

In 

imports declined or remained constant during the LTFV sales 
in, 
,' 

investigation and in 7 cases imports increased. 

Available statistics for 13 cases beyond the tentative 
determination stage (see app. II) are inconclusive and of 
questionable accuracy. For example, in the animal glue and 
inedible gelatin cases, statistics through May 1978 show ;: 
no imports from Yugoslavia and Sweden during or since LTFV I 
sales and injury determinations. Yet, as of June 1978, there 
were unliquidated entries of the merchandise from Sweden 
valued at $132,227 and from Yugoslavia valued at $576,548, 
thus indicating that the statistics do not include all entries 
processed. 

Industry also feels that, because of the delays in duty 
assessment, (3 to 3-l/2 years and much longer in some cases) 
they are not afforded the protection against the injurious 
effects of price discrimination the duties were intended to 
provide. Moreover, representatives of steel, electronics and 
roller chain industries believe their industries have not 
been adequately protected since imports have continued at high 
levels. 

Duties are directed toward equalizing prices between 
merchandise sold for home market consumption and that sold 
for export and may have no bearing on U.S. prices for domes- 
tically produced goods. For example, unless all sales are 
made below cost, exporters can avoid duties by lowering home 
market prices and/or raising export prices to remove any price 
differences. In the absence of an adjustment to the export 
price, the U.S. producers' competitive price position will 
remain unchanged and sales may continue to be lost to lower 
priced fair value imports. Any relief for industry in such 
cases, therefore, would seem to result more from temporarily 
reduced imports during the antidumping investigation. 

In addition, foreign exporters could conceivably circum- 
vent antidumping actions by increasing exports from production 
facilities in other countries or exporting components for 
assembly in third countries with subsequent export to the 
United States. Also, the lack of "arms-length" pricing poli- 
cies between interrelated firms poses unique problems and 
allegedly has been used to avoid Treasury's recently 
established trigger price mechanism for steel imports. 
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LACK OF STUDIES ON ----- 
EST'S EFFECTIVENESS --- 

Insofar as we could determine, no studies have been made 
of specific or overall effects of the Antidumping Act and its 
administration. One Treasury study in the mid 1950s osten- 
sibly examined the Act's effectiveness, but did not assess 
specific results or whether the Act was accomplishing its 
intended objectives. 

Although access to dumped merchandise may benefit 
consumers and dampen inflationary trends, it is held that * 
consumers would be much more adversely affected in the long 
term if dumping of imports were allowed to reduce competition 
by putting U.S. industries out of business. Also, a 
July 1977 Library of Congress study on imports and consumer 
prices, though inconclusive, indicated that retail consumers 
do not reap much benefit from low-priced imports. Further 
analysis was recommended. 

The ITC has authority to make such studies pursuant to 
Section 332(a) of the 1930 Tariff Act, which states: 

"It shall be the duty of the Commission to 
investigate the administration and fiscal and 
industrial effects of the customs laws of this 
country, the relations between the rates of 
duty on raw materials and finished or partly 
finished products, the effects of ad valorem 
and specific duties and of compound specific 
and ad valorem duties, all questions relative 
to the arrangement of schedules and classifi- 
cation of articles in the several schedules of 
the customs laws, and, in general, to investi- 
gate the operation of customs laws, including 
their relation to the Federal revenues, their 
effect upon the industries and labor of the 
country, and to submit reports of its investi- 
gation as hereafter provided." 

Such studies, however, have never been made on the subject of 
the effectiveness of the Antidumping Act. 

RECENT PROPOSED LEGISLATION 
AMENDING THE ACT 

In an effort to make the Act more effective, Senate bills 
2317 and 3127, introduced in November 1977 and May 1978, re- 
spectively, proposed to shorten investigative timeframes and 
to remedy delays in duty assessment. However, these measures 
expired with adjournment of the 95th Congress. 
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Senate bill 2317 would have provided for cases to be 
referred to the ITC after Treasury's tentative affirmative 
findings of LTFV sales rather than at final determinations 
of such sales. This would have provided for concurrent in- 
vestigations between Treasury and the ITC over the final 3 
months of the investigation, thus reducing the investigative 
period by 3 months. 

Senate bill 3127 would have shortened the present 6 to 
g-month periods for tentative determinations of LTFV sales to 
5 to 7 months and provided for concurrent investigations but 
would have lengthened the ITC investigation by one month to 
enable the ITC to decide injury based on Treasury's final 
margin determinations. The bill contemplated the possibility 
of restoring investigative responsibility to a single agency 
by calling for a GAO feasibility study, after enactment, for 
transferring Treasury's function under the Act to the ITC 
or consolidating both agencies' functions in another appro- 
priate Government agency. 

Senate bill 2317 would'have required the collection of 
estimated duties after publication of a tentative determina- 
tion of LTFV sales and 3127 would have provided for collec- 
tion of estimated duties after a finding of dumping had been 
reached. As noted on page 39, Treasury is considering imple- 
menting procedures for collecting estimated duties after 
formal findings of dumping have been published and requiring 
enforcement of its procedures for making decisions on the best 
information available. While actual payment of estimated 
duties at the LTFV determination stage as proposed in Senate 
bill 2317 would undoubtedly have been a more effective dump- 
ing deterrent than the present withholding of appraisement 
and bonding procedures, any assessment of duties prior to an 
injury determination seems a further deviation from provisions 
of the GATT Antidumping Code. 

Both bills would have required the amount of such duties 
to be based on the dumping margins determined in the investi- 
gative process. The margins developed at the tentative deter- 
mination stage were proposed to be used by Senate bill 2317 
and margins developed at the final determination stage were 
proposed to be used by Senate bill 3127. Margins in both 
stages are based on comparisons of individual export sales 
with weighted average home'market values rather than on the 
practice used in dumping duty determinations where entry-by- 
entry comparisons are made with individual home market sales 
transactions at the time of purchase or export. While this 
change might have saved time and effort, as noted on page 36, 
such a method of comparison might not be fair to the 
foreign exporters because the comparative elements are not 
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similar. We believe that, if averages are to be used, aver- 
age home market values to average export sales values deter- 
mined for individual importers would provide a more equitable 
comparison. 

Senate bill 3127 also would have tried to ensure that 
any unfairly priced imports'entered during Treasury's tenta- 
tive determination of LTFV sales did not escape duty assess- 
ment by requiring that appraisement of entries be withheld 
retroactively to the date the investigation was initiated. 
This, again, would expand the application of a provisional 
measure prior to a determination of injury. Although the 
proposal provided a more certain course of action, the extent 
to which Treasury's present authority to retroactively with- 
hold appraisement may be a deterrent to any continued dumping 
is not known. As noted earlier, limited statistics show that, 
in 10 of 17 cases, imports declined or remained at constant 
levels during the LTFV sales investigation. 

Another provision in Senate bill 3127 proposed that final 
duties and liquidation of import entries be accomplished with- 
in 15 to 18 months after appraisement of the entries has been 
suspended or a finding of dumping has been published. To 
facilitate Treasury's ability to meet this deadline, Senate 
bill 3127 proposed to allow foreign market values to be cal- 
culated on the basis of weighted averages over a period of 
time not exceeding 6 months. This would eliminate current 
time-consuming requirements for comparisons of individual im- 
port transactions with foreign market sales value at the time 
of import to establish dumpkng duty amounts. With appropriate 
provisions for refunds or credits, plus interest, for over- 
payments of estimated dumping duties, as proposed in Senate 
bill 3127, we see no reason for not adopting provisions for 
collecting estimated duties after a finding of dumping has 
been established. Neither do we see any reason for not impos- 
ing time limits on the final determination and assessment of 
duties, and we are recommending favorable action with some 
flexibility for dealing with countries posing accounting 
cycle impediments to universal application of time limits. 
(See p. 39.) However, for consistent and equitable applica- 
tion of procedures, we believe that, if weighted averages 
are to be used for foreign market values in establishing 
final dumping duties, they ought to be compared with similar 
weighted average sales values established for import entries 
of individual U.S. importers. 

In addition, Senate bill 2317 proposed a significant 
step towards improving available information on Treasury's 
administration of the Act by requiring annual reports to the 
Congress on enforcement actions. The reports were to include, 
but not be limited to the 
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--amount of special dumping duties collected 
and not refunded; 

--average length of time required for an 
investigation; 

--number of case,s considered; 

--disposition of cases considered; 

--number of follow-up actions conducted; 
and 

--status of such investigations. 

CONCLUSIONS AND 
RECOMMENDATIONS - 

Because the Antidumping Act has not deterred the surge 
in consumer electronics, steel, and roller chain imports, rep- 
resentatives of those industries have complained that their 
interests have not been adequately protected. Moreover, other 
industries (as noted in chapter 6) even though believing 
dumping is occurring, are searching for other avenues of im- 
port relief --some through Section 337 of the 1930 Tariff Act 
--and steel interests are asking for internationally agreed 
conditions to be established for that industry. 

However, it is important to note that the Act was never 
primarily intended to stop or decrease imports but, rather, to 
stop unfair pricing discrimination by equalizing home market 
and initial import prices. 

Insufficient information has been compiled on specific 
results of the Act, so it is not possible to weigh the Act's 
effect on a variety of U.S. interests. The wide range 
of problems and issues noted in this report point to a need 
for better information and more comprehensive analysis of the 
Act's effects. To this end, we recommend that the: 

--International Trade Commission establish 
a coding system for specifically identifying 
and monitoring imported merchandise subject to 
dumping and/or other trade leg,islation inyes- 
tigations. ', 

--International Trade Commission, under author- 
ity of Section 332(a) of the 1930 Tariff Act, 
make wholesale price studies of merchandise 
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subject to antidumping investigations, monitor 
such merchandise, and determine the effect of 
antidumping actions on U.S. industry and labor. 

--Secretary of the Treasury, as was proposed in 
Senate bill 2317, begin reporting annually to 
the Congress on the results of Treasury's actions 
to enforce the Act; the reports, in addition to 
those topics covered in the bill, should include 
information on the extent and monitoring of price 
assurances and statements of problems in admin- 
istering the Act. 

The issue of simultaneous less than fair value sales 
and injury determinations was addressed to some extent by 
the Act's 30-day inquiry provision, which allowed Treasury 
to refer a petition to the ITC during the preliminary 
investigation for an evaluation of injury probabilities. 
However, it seems time is not adequate to meet the needs 
and the ITC claims that dumping margins are needed to 
determine the cause of injury. 

Alternatively, a petition could be referred to the ITC 
much earlier in the investigation. The present 30-day preli- 
minary inquiry provision might be extended to 60 days for a 
more indepth consideration of whether there is a reasonable 
indication of injury. The Treasury, upon receipt of a Fe- 
tition, could refer a copy to the ITC and both investigations 
could proceed concurrently . If the ITC finds no reasonable 
indication of injury within 60 days, the case could be termi- 
nated at that point. On the other hand, if indications are 
affirmative and if it is absolutely essential for the Commis- 
sioners to know dumping margins, the final phase of the 
injury determination could be held in abeyance until Treasury 
was able to develop a general range of margins, which could 
be perhaps 3 to 4 weeks before the tentative determination 
is published. In this event, the injury and LTFV sales de- 
termination would be decided almost simultaneously. 

To improve the quality and timeliness of investigations 
and to bring the legislation into closer conformity with the 
GATT Antidumping Code, we recommend that the Congress amend 
the Antidumping Act to provide a 60-day preliminary injury 
investigation by the International Trade Commission immediately 
following receipt of petition. When indications of injury 
are found, final determinations can be held in abeyance until 
no later than 30 days following receipt of dumping margin 
estimates from the Treasury. Where no indication of injury 
is found within the 60-day period, the case should be 
terminated. 
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AGENCY COMMENTS AND 
OUR EVALUATION 

International Trade Commission officials recognized the 
need to specifically identify merchandise subject to dumping 
investigations and agreed that ITC should monitor such mer- 
chandise and make the evaluations necessary to determine the 
effects of the Antidumping Act. Treasury officials also en- 
dorsed ITC evaluations of the Act's effects. 

ITC officials, however, cautioned that developing an 
adequate coding system to specifically identify the imported 
goods subject to dumping might be costly. Discussions with 
Customs and Bureau of Census staff who would have to implement 
the system after it was devised by the ITC indicated that, even 
though only 15 to 20 products annually were involved, costs 
would depend upon the number of shipments processed. We, 
therefore, suggest that ITC select a trial period of perhaps 
a year to test the system's utility. This would provide a year 
of cases for analysis: a decision could then be made whether 
to continue applying the system to new investigations. 

Neither ITC nor Treasury expressed any particular con- 
cern over amending the Act to provide for referring a case 
to ITC immediately following receipt of a petition. However, 
Treasury is considering a 45-day period and wants to ensure 
that a finding of dumping is established before injury to 
avoid the anomaly of finding injury where there has been no 
determination of LTFV sales. We believe our recommendation 
adequately avoids this situation. 

Treasury also expressed no objection to reporting on 
its administration of the Act, but pointed out that anti- 
dumping data is currently included in annual reports to the 
Congress by the Office of the Special Representative for 
Trade Negotiations. 
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CHAPTER 2 

PROBLEMS AND ISSUES IN TREASURY 
RESPONSIBILITIES -THE --.- 

ANTIDUMPING ACT 

Department of the Treasury responsibilities in admin- 
istering the Antidumping Act include both the determination 
of whether less than fair value sales of imported merchandise 
have occurred and the amount of special dumping duties to be 
assessed if the International Trade Commission concludes that 
such sales have caused or threaten injury to U.S. industry. 

In an era of unprecedented and accelerating imports and 
a far different world economic structure than in the past, 
efforts to administer the Act are seriously hampered by 
inherent difficulties in 

--meeting cost-of-production requirements for 
establishing foreign market values; 

--striving to establish foreign market values 
on imports from state controlled or centrally 
planned economy countries where prices are ir- 
relevant to market economy value concepts; and 

--making price adjustments where merchandise sold 
in the home market is different in style, qual- 
ity, or other features from that exported. 

From U.S. industry's standpoint, the principal problems 
with the Act are the difficulties in obtaining the foreign 
market value information needed to meet petitioning require- 
ments, time required for Treasury to make LTFV sales deter- 
minations, and delays in assessing duties after dumping has 
been established. 

Although time limits of 6 to 9 months were imposed by 
the Trade Act of 1974 on LTFV sales determinations, no time 
limits have ever been imposed for determining special anti- 
dumping duties to be imposed and collected on dumped merchan- 
dise. Consequently, the U.S. Customs Service, a focal point 
for antidumping investigations and duty assessments, esti- 
mated in 1978 that it was 3 to 3-l/2 years behind in assessing 
duties. 

PRELIMINARY INVESTIGATION --.- -- 

Normally, an antidumping investigation is initiated as 
a result of a complaint submitted to the U.S. Customs Service 
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on behalf of a domestic industry. Customs forwards a copy of ~ 
the petition to Treasury's Office of Tariff Affairs and, after ' 
a 30-day preliminary investigation, gives the Office of Tariff 
Affairs a recommendation on whether to launch a formal inves- 
tigation based on the support contained in the petition. 

When there is substantial doubt as to the existence of 
injury, Treasury may refer the case to the International Trade 
Commission for a 30-day injury inquiry. If the ITC determines 
that there is reasonable indication of injury, the case is 
returned to the Secretary of the Treasury and a formal 
investigation of LTFV salescontinues; if it determines that 
there is no reasonable indication of injury, the case is 
terminated. However, ITC staff stated that, due to the time 
limit at this stage, their investigation tends to be cursory 
and inconclusive. 

PETITIONING PROCESS 

Customs regulation 153.27 requires that an antidumping 
complaint contain 

--general information about the petitioner; 

--description or sample of the merchandise; 

--identity of the country from which merchan- 
dise is being imported arad the names of 
exporters and producers; 

--home market price, export price, and any 
explanations for differences between the 
two: and 

--injury information, including domestic pro- 
duction, sales, alad prices over the most 
recent 3-year period; profit/loss state- 
ments; capacity utilization; volume and 
value of all imports of the merchandise; 
market share of the alleged LTFV imports; 
information relating to price depression 
or suppression caused by the alleged LTFV 
imports: unemployment in the petitioning 
firms; names and addresses of all U.S. 
producers of competitive products. 

Petitioners complained that these requirements are too 
burdensome and cited difficulties in obtaining information 
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on foreign market sales values, particularly foreign cost of 
production.&' 

Exporters and importers, on the other hand, tend ,to 
believe that petitioners are not required to provide enough 
information and that the 30 days does not permit adequate 
study of information submitted, particularly concerning in- 
jury of the domestic industry. Some believe that the lack of 
adequate attention to the injury question during LTFV sales 
determinations allows the investigation to run its course 
on what eventually prove to be unmeritorious cases. In this 
regard, the ITC failed to find injury in about 55 percent of 
the cases referred by Treasury during calendar years 1975 
through 1977. 

Customs casehandlers stated that, given the deadlines 
imposed on them, little can be done to improve the quality 
of the preliminary investigation. Customs agents abroad, 
however, believed that, since they are familiar with the 
foreign industries, their involvement at this stage might 
improve the preliminary investigations and this may.reduce 
the number of formal investigations undertaken. 

Self-initiated investigations 

Although Customs regulation 153.25 provides for self- 
initiated investigations, in only one instance, (the stainless 
steel pipe and tube case) has Customs exercised this authority. 

The opportunity for self-initiated investigations would 
appear to be afforded by a special Customs import invoice 
which is required on all products subject to ad valorem duties. 
The invoice provides for disclosure of the foreign market 
values of the merchandise in question and an explanation for 
any differences between that value and the price to the U.S. 
customer. Although these,invoices would seemingly provide 
Customs with a preliminary indication that merchandise was 

*being sold at LTFV, the disclosures apply only to products 
which are normally dutiable under the Tariff Schedules of the 
United States. Moreover , according to Customs, exporters are 
not required to provide this information and any price data 

A/An analysis of the petitioning process indicated that, 
although some firms have spent as much as $150,000 and 
28 months to prepare a petition, the average timeframe 
and cost was 6.6 months and $30,159. Statistics were 
based on responses from 36 of 84 firms and trade associ- 
ations surveyed through questionnaires. 
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provided would not be realistic due to the adjustments that 
are necessary to establish foreign market value. Addition- 
ally, Treasury officials hesitate to initiate an investigation 
on this information because of the absence of any evidence of 
a causal connection between LTFV sales and injury to a U.S. 
industry. 

Steel trigger price mechanism -- 

The steel trigger price mechanism which became effective 
in May 1978 is Treasury's first systematic effort to monitor 
imports and, possibly, self-initiate dLnnping investigations. 
Prices under the trigger price mechanism are based on infor- 
mation provided by the most efficient producers of steel 
(Japan). Steel imports which are below these prices trig- 
ger an inquiry to see whether a dumping investigation is 
warranted. As of December 31, 1978, Treasury had begun 
three investigations under this system, but one has been 
terminated. U.S. steel producers are not completely satis- 
fied with the system and have adopted a "wait and see" 
attitude toward its effectiveness. 

Although steel imports declined significantly in May and 
June, they increased from 1; 4 million tons in June to 1.8 
million tons in July, 1.9 million tons in August, and 2.0 
million tons in November. This has caused doubt and concern 
in the steel industry about the trigger price mechanism's 
effectiveness. Steel producers have stated that the mecha- 
nism has had no effect on imports but believe it has had 
a firming effect on prices. 

The mechanism is being plagued by the dollar's declin- 
ing value in terms of the rate of exchange for Japanese yen. 
As the yen appreciates, the dollar cost of Japanese products 
increases, resulting in the need for adjusting prices upward. 
Since other major currencies have not appreciated as much 
as the yen against the dollar, a number of countries claim 
they can currently sell steel in the United States at fair 
value below the trigger price. 

If imports continue to rise as the dollar depreciates 
against the yen, the steel industry may reinstitute dumping 
petitions they had withdrawn when the trigger price mechanism 
went into effect. 

TENTATIVE AND FINAL DETERMINATION 
OF LTFV SALT- 

-- .- 

Once Treasury accepts a petition alleging sales at less 
than fair value, a formal investigation is begun and notice 

20 



of the investigation is published in the Federal Register. 
Fran the date of this notice, Treasury is statutorily 
required to reach a tentative determination of LTFV sales 
within 6 months (9 months in complicated cases). 

During this segment of the investigation, Custom investi- 
gates both domestic and foreign prices of the imported goods 
and determines the margins of price differences between the 
two. Questionnaires are prepared for distribution by overseas 
Customs agents to foreign producers and exporters. (See p. 
37.) Customs agents are responsible also for explaining the 
questionnaires to the recipients. These agents verify infor- 
mation contained in the completed questionnaires and send them 
to Washington for analysis by Customs analysts. Since the 
verifications are made before the analyses, Customs analysts 
often require clarification of data submitted or additional 
information which may also require verification. 

The investigation may be extended either by the Secretary 
or at the request of both importer and exporter. An extension 
by the Secretary because the case is complex (usually a cost 
of production case) extends the investigation by 3 months to 
a total of 9 months, at the end of which a tentative determi- 
nation is issued. However, if the respondents do not request 
an extension, this determination becomes final and the case 
is forwarded to ITC. 

Chart 2 ANTIDUMPING TIME PARAMETERS 
MONTHS 

COMPLETION 

*w~%:o%- 
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OF INVESTI- 

PUBLISH PRDCEED- 
GATION AT 
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Fair value comparisons -- 

In making a determination of LTFV sales, Treasury/Cus- 
tans must establish a foreign market value to compare with 
the price at which the same or similar merchandise is sold 
for import into the United States. The value of the imported 
goods is based on the purchase price or the exporter's sales 
price l/ and the basis for foreign market value is derived 
from t'ire 

--home market value, essentially the delivered 
price to wholesalers in the hame market; 

--third-country value (used in the absence of 
sufficient home market sales], the price to 
related or unrelated importers in third coun- 
tries; or 

--constructed value based on the costs of materials 
arad fabrication and fixed percentages for overhead 
expenses and profit. 

In fair value calculations, both the antidumping stat- 
ute and Customs regulations require that adjustments be 
made for differences in merchandise, quantities sold, cir- 
cumstances of sale, and for differences between the levels 
of trade. Discussions with U.S. producers and importers 
and with foreign exporters indicated several problems in 
these areas, most notably adjustments regarding differences 
in circumstances of sales and differences in merchandise. 

Differences in merchandise 

Foreign businessmen we talked with were of the opinion 
that Customs investigators often are not qualified to make 
the technical adjustments necessary to establish compara- 
bility between products sold in the foreign market and those 
sold in the U.S. market. However, U.S. producers stated 
that Customs worked closely enough with petitioners to 
arrive at what petitioners considered a reasonable esti- 
mation of a "like" product. 
--- -_-- _--_.- 

L/Purchase price is employed as a basis of comparison in an 
arms-length transaction when the U.S. importer is not re- 
lated to the producer or exporter. The exporter's sales 
price is employed when the foreign producer maintains an 
affiliated company in the United States--the sale in the 
United States from the affiliate to an unrelated purchaser 
is used to begin determining the export sales value. 
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Fewer problems were noted where basic commodities, such 
as lead and zinc, were concerned. However, for industrial 
and manufactured goods, such as consumer electronics, bear- 
ings, etc., the definition of like products becomes much 
more intricate due to the modifications which are easily 
made to most manufactured products for consumer tastes and 
needs, climate differences in the export and home markets, 
etc. For example, an exporter of yarns told us that not 
only were there differences in the weight of the yarns 
being compared, but also there were substantial differences 
in the home and export market prices because of the higher 
cost of "beaming" the yarn for export market sales instead 
of placing it on bobbins for home market sales. Furthermore, 
the industry representative stated that in making price 
comparisons it was crucial that Treasury take into account 
the end use of the product. Textile industry representatives 
noted that prices charged for a product as a semi-finished 
material and those charged for the same product as a 
finished material are often vastly different. 

Representatives of the Japanese television industry com- 
plained that Treasury analysts were not capable of making 
adjustments to prices based on product differences. They 
stated that their export and domestic TV sets contained 
several differences, including transistorization, electrical 
power requirements, cabinetry, etc., which the Treasury did 
not take into account. 

Customs, however, quickly pointed out that electrical 
engineers assisted in the TV case and that the problem of 
arriving at a like product for comparison lies not so much 
with the investigators' technical expertise as with the 
foreign respondents' failure to promptly provide adequate 
information. Customs' view is that the burden is on the 
respondent to indicate clearly the exact differences 
between home market and export merchandise and the costs 
of these differences to the manufacturer. Customs expects 
the manufacturer to be able to explain and to document how 
these costs are calculated. Customs officials added that 
adjustments in fair value calculations for differences 
in merchandise generally are denied because casehandlers 
are unable to establish the existence of such differences 
or because amounts claimed for such differences cannot 
be verified. 

U.S. sources, on the other hand, complain that adjustments 
for differences in the LTFV import and home market products 
should be based on differences in market value between the two 
products, not on cost differences. They also complain that 
they cannot obtain data on how Customs makes adjustments, 
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principally because of the confidentiality of information 
provided by exporters. 

Customs also attempts to make adjustments for similar 
products with different end uses. Essentially, this amounts 
to comparing sales values of products having the same intended 
use in both the home (or third country) and export markets. 
Customs stated, however, that if a product is sold for one use 
in the United States and for a different use in the home (or 
third country) market, it is impossible to say whether any 
price difference is due to the differences in use or is simply 
price discrimination. 

Circumstances of sale 

Fair value comparisons are further complicated by dis- 
agreements over the identification and treatment of allowances 
arising from differences in commercial practices. Representa- 
tives of various industries in Europe, Canada, Japan, and Aus- 
tralia complained that U.S. legislation and regulations did 
not consider modern international business practices. In 
particular, controversy has developed over two aspects of 
Treasury regulations, which. provide that: 

--“differences in circumstances of sale for which 
such allowances will be made are limited, in 
general, to those circumstances which bear a 
direct relationship to the sales which are 
under consideration; and, 

-- “in making comparisons using exporter’s sales 
price, reasonable allowance will be made for 
actual selling expenses incurred in the home 
market up to the amount of the selling expenses 
incurred in the United States.” 

The representatives said that these regulations do not 
adequately consider possible cost differences between the do- 
mestic and foreign markets for advertising, distribution, and 
other selling and marketing expenses. The provision that cost 
be directly related to the sale under consideration does not 
make allowances for such things as salaries and expenses of 
sales staff, maintenance of distribution centers, most adver- 
tising costs, etc.; thus, the foreign market value is over- 
stated. This is particularly controversial because an unre- 
lated importer will usually purchase merchandise at the fac- 
tory price plus factory profit and perhaps free-on-board 
costs, as illustrated by assumed costs and prices in the the 
example below. 
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Ex-factory cost 
Profit 
Foreign inland freight 

Ocean freight duties 
Total landed price 

Consider that the foreign producer, in marketing a prod- ; 
uct in the home market, incurs: 

Ex-factory cost 
Profit 
Foreign inland freight 

I’ 

$100 
5 
2 

9107 
Sales staff 
Commissions 
Advertising 
Distribution 

1 
1 
3 
2 --- ! 

Final sales price $114 

a/Producer's sales price and importers purchase price. 

The home market value is established by deducting from the 
$114 only those costs directly related to the sale, in this 
case, the $1 in direct sales commissions, which leaves a rela- 
tively high home market value of $113. The importer's total 
landed price is reduced to allow for transportation and du- 
ties. Treasury then compares the home market "fair value" 
price with the importer's purchase price, as illustrated be- 
low: 

Home Export 
market 

(Producer) 
market --- 

(Importer) 

Final sales price $114 $112 

Less commissions -1 -- 
Less: 113 112 

Foreign inland freight -2 -2 
Ocean freight/duties 

Prices for comparison . $111 $12 

When calculations are made on the basis of the exporter's 
sales price (related importer), allowances for selling costs 
are made only up to the dollar value of the selling costs for 
the same products in the U.S. market. The exporter's sales 
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price is defined by Treasury as the factory price plus or 
minus profits or losses for both the factory and the U.S. 
affiliate plus transportation costs, as shown below. 

Ex-factory cost 
Factory profit 
Affiliate profit 

Transportation 
Duties 
Selling expense 

Final sales price 

Home Export 
market market 

(Producer) (Importer) 

$100 $100 
2 2 

$102 FiGi 
1 1 

5 

$& 

Based on these assumptions, the home market price and the ex- 
port market price (to the first unrelated buyer) is the same-- 
$113. 

To determine the costs.of marketing the product, Treas- 
ury reduces the exporter's sales price for expenses incurred 
by the importer in selling to an unrelated purchaser; the 
home market price is also reduced up to the same dollar value. 
Assuming that both the producer and the importer incur market- 
ing costs of $10 and $3, respectively, the following calcula- 
tions are made. 

Home Export 
market market 

(Producer) (Importer) 

Final sales price 
Selling expenses 
Transportation 
Duties 
Total deductions 

$113 $113 
-3 -3 
-1 -1 

-4 
-5 -- -9 

Prices for comparison $109 $104 

If the producer's full marketing costs of $10 were allowed, 
the home market'value would be $102 and no dumping margin 
would be indicated. To the extent that prices in the home 
(or third country) market are higher by virtue of higher fixed 
expenses, there will be better opportunity for finding dumping 
margins. Foreign business interests complain that fair value 
calculations made in this manner do not recognize that costs 
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of doing business can be higher in foreign countries than in 
the United States. 

Customs officials told us that expenses for marketing, 
advertising, etc., incurred for a particular sale are gener- 
ally allowable adjustments to the home or third-market price; 
expenses incurred prior to the sale or which would have been 
incurred whether or not the sale was made are not allowed. 
The officials explained that basically they look at the func- 
tion or service performed in determining allowable adjustments. 
Potentially allowable adjustments include guarantees, provi- 
sion of technical assistance and servicing, and differences 
in credit terms and commissions. Adjustments which are rou- 
tinely disallowed include rents, utilities, office supplies, 
salaries and wages, and fringe benefits. The line between 
allowed and disallowed adjustments, then, is drawn roughly 
between fixed and variable costs to a producer. (See app. 
III.) 

Adjustments for circumstances of sale are quantified on 
the basis of the cost to,the seller. Although Customs regu- 
lations provide that, where appropriate, the effect-of these 
differences on the market value of the merchandise will be 
considered, officials explained that this is rarely practical 
because all merchandise is uniformly affected by circumstances 
of sale and it normally is not possible to isolate the effects 
on market value of each of these items. 

Customs regulations permit the calculation of margins on 
a weighted-average basis, which amounts to determining a 
weighted-average home market value and comparing it with indi- 
vidual sales to the export market. This method of determining 
margins between home and export market sales tends to enlarge 
existing margins or to create margins where none existed. 
However, in determining margins for duty assessment, officials 
are required to compare import sales values on an entry-by- 
entry basis to individual home market values at the time 
of purchase or export rather than 'on weighted averages. 

Constructed value 

The complexities of fair value calculations are high- 
lighted by the constructed value formula defined in Section 
206(a) of the antidumping statute which requires that 
foreign market values be established by adding: ,n, 

--"the cost of materials * * * and of fabrication or. 
other processing * * * at a time preceding the 
date of exportation of the merchandise under 
consideration'which would ordinarily permit 

. .* 
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the production of that particular merchandise 
in the ordinary course of business; 

--“an amount for general expenses * * * not less 
than 10 percent of material and of fabrication 
costs; 

--“an amount for profit not less than 8 percent of 
the sum of material and fabrication costs and 
general expenses; and, 

--“the cost of all containers and coverings * * * 
and all other expenses incidental to placing 
the merchandise * * * in condition, * * * 
ready for shipment to the United States.” 

Treasury employs such a formula when the same or simi- 
lar merchandise is (1) not sold in the home market, to third 
countries, or in sufficient quantities above cost to estab- 
lish a home market value or (2) exported from a state- 
controlled economy country that controls its economy to such 
an extent that sales within it or to third countries preclude 
determination of foreign market value. The constructed value 
will be based on the exporter’s own cost experience (for a 
state controlled economy country, it will be based on costs 
in a market economy country). 

This constructed foreign market value is then compared 
with individual U.S. import transactions valued on the pur- 
chase price or exporter’s sales price. 

The major problem with the constructed value formula is 
the addition of 10 and 8 percent to the cost of production 
when smaller percentages may be normal to the trade in ques- 
tion. Foreign producers said that, in many cases, an 8- 
percent profit rate was extremely high and that constructed 
value rates should be determined case-by-case, on the basis 
of an average rate of return over a given period of time. 

Cost of production 

Section 321(d) of the Trade Act of 1974 amended the Anti- 
dumping Act of 1921 to include a cost of production clause 
[section 205(b)]. This amendment allows the Secretary of 
Treasury to determine whether home market sales are being 
made at less than the cost of production. If he determines 
that such sales are being made over an extended period 
of time and in substantial quantities and that the prices 
do not permit recovery of all costs within a reasonable 
time in the normal course of trade, the sales shall be 
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disregarded in calculating foreign market value. Elimi- 
nating below-cost sales increases the average sales value 
determined for the home market and the likelihood of an 
affirmative LTFV sales determination. If remaining sales 
do not provide an adequate basis for establishing foreign 
market value, Treasury will conclude that no foreign market 
value exists and resort to the constructed value formula 
which applies percentages for general expenses and profit. 

Section 205(b) has little legislative history to clarify 
the intent of Congress. Congressional comment is limited to 
expressed concerns that, without the provision, sales below 
cost of production would escape the purview of the Antidumping 
Act. The Senate Finance and House Ways and Means Committees 
both stressed that, to be effective, the provision must in- 
volve sales over an extended period of time in substantial 
quantities that would not fully recover all costs within a 
reasonable time. These observations imply that application 
of Section 205(b) would be unusual. 

Problems in implementing Section 205(b) include the 
difficulty in collecting and verifying cost data. Producers 
and exporters consider much of the information requested by 
Treasury highly confidential and sensitive and are thus hesi- 
tant to divulge cost data. We were told that this type of 
information often is not even divulged to the government in 
the country concerned. Treasury officials stated that because 
the information is highly sensitive, adequate verification of 
the data is at best difficult and often impossible. 

.Although cost accounting is a specialty field, outside 
experts have not been used for verifying and evaluating cost 
of production data. Customs has conducted training courses 
to‘improve staff qualifications. Even with highly trained 
technical staff, however, the time constraints placed on 
the verification phase would most likely preclude adequate 
evaluation, given the need for some familiarity with the 
production processes and accounting systems of the foreign 
f irms . 

Imports from centya_lr$l planned P-v-- 
or nonmarket economies w-----e - 

For nonmarket or centrally planned economy (CPE) coun- 
tries, Section 205(c) provides that if the country is control- 
led to an extent that a determination of foreign market value 
cannot be made, the Secretary of the Treasury shall determine 
the foreign market value, of merchandise on the basis of the 
normal costs, expenses, and profits as reflected by 
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--"the prices * * * at which such or similar 
merchandise of a non-state-controlled-economy 
Country or countries is sold either (A) for 
consumption in the home market of that country 
or countries, or (B) to other countries includ- 
ing the United States;" or, 

--the constructed value of the U.S.-produced 
merchandise in a non-state-controlled-economy 
country or countries. 

Treasury regulations further state that: 

--"The prices or the constructed value of the 
United States-produced merchandise generally 
will be utilized where sales or offers for 
sale of such or similar merchandise in any other 
non-state-controlled-economy country do not 
provide an adequate basis for comparison." 

CPE prices are irrelevant to the traditional value con- 
cepts of market economy countries, because they are estab- 
lished by law or government dictate and are not related to 
cost of production, transportation, and marketing in the 
usual market economy sense, or sensitive to supply and demand 
factors. 

Difficulties posed by CPEs are illustrated by the 1974 
Polish golfcart case, for which Treasury spent a great deal 
of time and effort trying to determine wheth6r Poland was 
selling this product at less than fair value. Treasury was 
unable to determine a home market price for the golfcart be- 
cause it is'manufactured strictly for export and was unable 
to use a third-market price because the only other producer 
(in Canada) had gone out of business. Treasury determined 
the quantity of labor, capital, material, power, overhead, 
etc., required to manufacture the golfcarts in Poland. It 
then decided to use a similarly developed market economy 
as a basis for determining the costs of these elements and 
accepted Poland's proposal to use Spain as the surrogate 
economy. By applying Spain's costs to Poland's production 
factors, Treasury will arrive at a constructed value price 
for comparison. l 

As previously noted, Treasury, as a final resort, can 
use prices or constructed value of.U.S.-produced merchandise 

. to arrive at the foreign market value of merchandise imported 
from CPEs. The use of these methods seems to be a radical 
departure from an original objective of comparing prices 
between goods sold in the home market and those sold for 

. 
30 



I’ 

export. It also raises the question of whether the United ', 
States should notseek some other remedy for dealing with 
injurious imports from CPEs. 

WITHHOLDING OF APPRAISEMENT AND BONDING 1' '8 v -- ,:.@ 
When the Secretary of Treasury makes a tentative determi- 

nation of LTFV sales (at either 6 or 9 months), a withholding 
of appraisement notice is published in the Federal Register 
and each Customs district is notified of the effective date 
and the tentative dumping margins. All imports from the date 
of withholding are subject to the assessment of special dump- 
ing duties. Basically, an appraisement withholding means 
that Customs officials withhold valuation of import entries 
for duty purposes, leaving importers uncertain over what 
prices to charge for their goods in order to recover their 
ultimate costs. 

Once a withholding of appraisement notice has been issued, 
the statute provides for the posting of bonds, which Treasury 
views only as a means for protecting revenue. As noted in 
our April 1978 report, each Customs district director is 
authorized to determine the extent of additional bonding re- 
quired, if any, to insure payment of potential dumping duties. 
In processing a subsequent entry, a director can either con- 
sider the bond under which the entry is made to be sufficient 
or consider it insufficient and require the posting of a sin- 
gle-entry bond in an amount that would assure payment of the 
potential dumping duties. An antidumping bond equal to the 
estimated value of the merchandise covered by the finding is 
required when the exporter's sales price is unknown. 

Since each district determines bondinq requirements 
independently, the imposition of bonds is inconsistent and, 
therefore, all importers are not treated equally in the bond- 
ing costs they must absorb. Our April 1978 report noted that 
Customs has no system for'monitoring its districts' bonding 
practices and gave an example to illustrate the different 
bonding requirements, involving an importer who purchased 
merchandise from one source but imported it through eight 
districts. The dumping margin on this commodity was esti- 
mated at 22 percent, and the bonding requirement was handled 
in the following manner. 
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Fort 

Boston 

Houston 114,042 

Value of 
merchandise Districts' determination 

$ 316,303 Single entry bonds equal 
to 22 percent of value :, 

;' 
for estimated dumping / 
duties. 

One case - single entry 
bond equal to 22 percent 
of value. 

One case - single entry 
bond equal to 122 percent 
of value. 

Two cases - antidumping 
bond required because 
sales price unknown. 

Los Angeles 274,600 No additional bonding re- 
quired. 

New York 4,595,888 Single entry bonds equal 
to 22 percent of value. 

Norfolk 73,614 No additional bonding re- 
quired. 

Philadelphia 2,433,OOO No additional bonding re- 
quired. 

Portland, Maine 120,297 Single entry bonds equal 
to 22 percent of value. 

Savannah 562,551 No additional bonding re- 
quired. 

The report also called attention to the fact that $3,343,656 
worth of merchandise entering through Los Angeles, Norfolk, 
Philadelphia, and Savannah was covered solely by the importer's 
regular entry bond, which had a face value of only $500,000 
when the estimated liability for dumping duties on this 
merchandise was about $736,000. 

This example shows how the inconsistencies in the bond- 
ing requirement cause a great deal of confusion for importers. 
Moreover, given the value of the regular entry bond and the 
estimated duty liability, it is clear that revenues in at 
least four districts were not protected. 
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Our report noted further that bonding requirements of 
the Antidumping Act have little effect on the price of goods 
found to have been sold at less than fair value, because the 
cost of antidumping bonds adds little to importers' costs. 
For example, a large surety company underwrites Customs bonds 
for only $1 per $1,000 of bond value for a single-entry bond. 
However, Treasury told us that very often importers must post 
collateral of up to 100 percent of the bonded amount. 

A few foreign manufacturers stated that the bonding 
requirement could eventually cause them to cease exporting. 
Japanese television manufacturers stated that in Treasury's 
decision to liquidate entries of Japanese TV sets between 
1972 and 1974, they (mostly subsidiaries of the manufactur- 
ers) were required to post loo-percent bonds. The problem, 
however, is that the total liability of a given firm under 
the bonding requirement could easily exceed the total worth 
of a company. Industry representatives pointed out that 
importers were finding it increasingly difficult to find a 
guarantor willing to provide large bonds to individual firms. 
Thus, if liability were to reach a point where a bond quaran- 
tee was impossible to obtain, importing would have to cease 
or import prices would have to be raised substantially. 

Widespread situations of this sort might be more detri- 
mental to the U.S. economy, importers, and consumers than 
the dumped merchandise, given the fact that withholding of 
appraisement and bonding applied to about 60 percent of 
Treasury investigations initiated during 1975-76, but only 
35 percent of these investigations resulted in actual 
findings of dumping. 

APPRAISEMENT OF ENTRIES AND DUTY ASSESSMENT -- 

The following discussion on appraisement of import 
entries and duty assessment was contained in our April 1978 
report. 

When a finding of dumping is issued, special duties are 
assessed on an entry-by-entry basis on shipments from the'date 
of withholding of appraisement. Appraising entries and as- 
sessing special duties creates a number of problems for Cus- 
toms. 

TO obtain the information required to appraise shipments 
under the Antidumping Act, Customs follows essentially the 
same routine used for LTFV sales determinations, Question- 
naires are sent to all exporters of the merchandise in the 
country covered by the finding. The questionnaire relates to 
home market (or third market) sales, U.S. export sales, and 
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circumstances relative to all sales, such as discounts, adver- 
tising, warranties, and distribution costs. This information 
is initially requested for the period from the withholding of 
appraisement to the date of the questionnaire, which usually 
covers a period of 6 to 12 months. 

Exporters normally have 30 days to respond, with possi- 
ble extensions of 30 days. If the information from the ques- 
tionnaire is complete, it takes approximately 2 months to de- 
termine the special dumping duties. This time frame depends 
on the number of manufacturers and the complexity of each indi- ' 
vidual transaction. 

To ensure that entries subject to dumping duties are 
properly processed, Customs gives its field offices appraise- 
ment instruction, called master lists, outlining the various 
calculations and/or price adjustments that must be made to 
determine the appropriate amount of dumping duty. A master 
list covers each shipment of merchandise by a particular manu- 
facturer which was purchased or exported during a specified 
time period. 

During the appraisement process, the purchase price or 
the exporter's sales price for each transaction is compared 
to the home market price or constructed value on the date of 
purchase or export to calculate the dumping duty. Customs may 
not use any weighted average to arrive at home market price 
as it does in making tentative or final determinations of LTFV 
sales. 

To comply with the requirement that dumping duties be 
assessed on price comparisons at the time of export or pur- 
chase, the master lists must be revised periodically and 
exporters are asked for updated information at periodic inter- 
vals, usually every 6 months or every year. 

Assessment of dumpinq duties 

When a master list is issued, the field offices appraise 
the entries covered by it and determine the amount of the 
special dumping duty. In each case, the importer of record is 
notified of the dumping duties. However, as shown below, the 
extent of the appraisement delay is disclosed by the backlogs 
in the issuance of the master lists. 
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Master List Backlog 

Year 
Number of Number of master 

manufacturers lists published Backlog 

1970 52 0 
1971 96 13 
1972 146 24 
1973 264 85 
1974 298 47 
1975 370 161 
1976 392 158 
1977 L/ 450 151 
1978 &/ 505 64 

52 

193 
179 
251 
209 
234 
299 
441 

Backlog figures for 1977 had not been determined when the 
report was issued. &/ Customs officials gave the following 
explanation for the backlog. 

--The Trade Act of 1974 placed statutory dead- 1 
lines on all new antidumping and countervailing 
duty cases; officers handling the cases were 
also responsible for preparing master lists, but 
casework was given priority. The Act placed ' 
special emphasis on previously neglected counter- 
vailing duty cases, and during 1975, personnel 
were required to work on 40 active countervailing 
duty cases and were diverted from master list work. 

--From July 1975 through May 1976, personnel had to 
handle eight complex automobile cases in addition 
to all other antidumping and countervailing duty 
caseloads; work on master lists during this time 
virtually ceased. 

As a result of this backlog, Customs has fallen about 3 to 
3-l/2 years behind in the assessment of dumping duties. 
Recognizing the problem, Customs: 

--Temporarily assigned 16 additional operations 
officers in May 1977 to work on updating master 
lists. 

l/We obtained 1977-78 data from Customs after our first report 
containing this information was issued. We were informed 
that the reason that ,the number of published master lists 
dropped during 1978 was because of the emphasis given to 
work on the T.V. case. Customs hopes to have master lists 
up to date by the end of March 1979 (see app. VI). 
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--At the same time, reorganized and established 
a new group that works exclusively on master 
lists and augmented its permanent staff by 
seven positions to keep master lists current. 

--Is using a computer to automate part of the 
case analysts work, such as data transcription 
and simple arithmetic functions; automation 
will also eliminate time consuming manual 
typing of the master lists. 

--Now requires exporters to adhere to the estab- 
lished cut-off dates for submitting information; 
in the past, this has been a significant cause 
of delay in the assessment process. 

Lengthiness of the appraisement and duty assessment 
process has resulted in charges by U.S. industry that Treas- 
ury is not effectively administering the antidumping legisla- 
tion and protecting U. S. interests. Foreign interests,on 
the other hand, complain that the process is extremely burden- 
some for them as it requires a great deal of time to prepare 
the data submitted to Customs. Additionally, foreign firms 
stated that Customs has changed its formula for calculating 
margins at this stage, thereby negating any price adjustments 
which exporters may make to guard against continued dumping. 
Aside from any price adjustments made by the exporter to 
eliminate margins after completion of the LTFV determination, 
these differing techniques may also partially explain why 
margins tend to diminish between the LTFV determination 
and duty assessment phases. A/ 

The requirement for transaction-by-transaction comparison 
of home market and export sales at the duty assessment phase 
is principal cause for the delay in fixing liabiiity for dump- 
ing duties. While these calculations may be complex, tedious, 
and time consuming to make, any move toward assessing duties 
based on individual import transactions with weighted average 

l/Our September 1978 report noted that the dumping duty 
statistics being submitted were based on margins for bonding 
purposes set at the time of withholding of appraisement and 
might not represent current margins. The estimated dumping 
duty of $148.4 million on shipments of elemental sulphur 
from Mexico was based on a margin of 73 percent, but Customs 
estimated the margin at 3-l/2 percent. 
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values of home market sales seems to raise questions of basic 
fair and equitable treatment of U.S. importers. 

In addition to the time spent in making large numbers 
of these complex calculations, Treasury has also attributed 
much of the delay in assessing duties to the lack of incentive 
for exporters and importers to provide prompt, complete, reli- 
able, and responsive information. To provide this incentive 
Treasury recently announced it is considering amending reg- 
ulations to require deposits of estimated dumping duties on 
import entries after publication of dumping findings and enforc- 
ing procedures for using the best information available when 
importers or exporters fail to respond promptly with complete 
and accurate information. 

OVERSEAS INVESTIGATIVE PROCEDURES 

Data used to determine whether LTFV sales are occurring 
is collected from-foreign producers and exporters by question- 
naires which require responses concerning 

--total sales in all markets; 

--sales to the United States: 

--sales to the home market; and 

--sales of merchandise to the United 
States which is not sold in the 
home market. 

An additional section is added when sales are allegedly being 
made at below the cost of production. Foreign firms have 30 
days to respond, but Customs will generally grant extensions 
upon request. 

Foreign business and U.S. Government officials stated 
that verifying the information in the questionnaires was a 
problem because of (1) the length of time required to verify 
cost data, (2) Customs representatives'lack of qualifica- 
tions to do difficult cost accounting work, and (3) the 
voluminous data required to adequately support information 
in the questionnaires. 

Verifications are made by Customs agents abroad who 
are also responsible for more than 30 other functions, includ- 
ing smuggling and fraud detection which are accorded high 
priority. The purpose of the verification is to ensure that 
the information received is reliable, supportable and ade- 
quately explained. There are no guidelines concerning what 
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part or how much of the received information is to be veri- 
fied, although Customs is currently developing minimum veri- 
fication standards. Verifications are generally made in 
one- or two-day visits to the respondents, and Customs does 
not view verifications as audits of financial records. 
Treasury's General Counsel commented in the January 13, 
1978, Federal Register that: 

"it has not been the past practice of the 
Customs Service--nor, indeed, would it be 
possible in view of the time restrictions 
imposed by the law and the resources avail- 
able for investigating antidumping complaints-- 
to conduct what an accountant would regard as 
an 'audit' of respondents' operations. And the 
Antidumping Act imposes no such obligation on 
the Treasury Department in implementing the 
law." 

Customs agents therefore rely on the firms' statements 
of complete cost information. In reviewing support for cited 
figures, agents examine the'cost allocation formula and meth- 
ods of calculation used. They are not obliged to determine 
the appropriateness of methods used but are expected to check 
that calculations are correct. Appropriateness and other 
analysis, such as manufacturers' claimed adjustments, are 
the perogative and responsibility of the Customs analyst in 
Washington. Basically, the information is confirmed through 
copies of invoices, letters of credit, bills of lading, pack- 
ing expenses, evidence of bank interest, purchase orders, etc. 

Discussions with Customs agents indicated that the easi- 
est records to verify are those related to purchases and ship- 
ping. Often, however, agents are required to verify records 
relating to capacity utilization, inventory valuation, adver- 
tising expenses, depreciation allowances, indirect costs, 
and allocation of costs between product lines. These records 
are the most difficult to verify and,.according to one agent, 
the most susceptible to manipulation and falsification. 

Verification becomes significantly more difficult when a 
cost-of-production determination is involved. Customs agents 
reported that they were very much at the "mercy" of the com- 
panies involved when computing costs for product variations, 
general expenses, overhead, and such indirect costs as utili- 
ties, management, staff time, etc. These verifications are 
essentially a cost analysis of source documents, and the agent 
has little alternative but to rely on reasonable explanations 
offered by the firm about its accounting transactions. 
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Many of our Customs contacts believe that verifi- 
cations would be more effective if Washington case handlers 
with specialized experience and familiarity with particular 
cases, participated in the verification with the overseas 
agent, who is familiar with a country's industry and 
commercial practices. Other staff have been temporarily 
assigned to assist agents on a few select cases in the past, 
but the practice has not been systematically employed. 
However, some Customs officials are not in favor of 
using case handlers in overseas verifications. - /' 

We believe more involvement of qualified case handlers 
ought to significantly reduce the number of requests for 
additional information and the consequent return trips to 
the foreign firms for verification of that information. 
A verification team of this sort would not only alleviate 
some problems in the verification procedure, but might also 
help overcome some complaints voiced by foreign officials 
about the present procedure. ,' ,' 

CONCLUSIONS AND RECOMMENDATIONS 
TO THE SECRETARY OF THE TREASURY 

While case handlers occasionally have been temporarily 
I!:, 

assigned to assist Customs agents abroad in data verifica- 
tions, we believe a formal and systematic procedure is needed. 
Therefore, we recommend that the Secretary of the Treasury 
develop and implement a procedure for Customs Service case 
handlers, where appropriate, to work jointly with overseas 
Customs agents to collect and verify data from foreign 
producers involved in dumping investigations. Such a - 
procedure should either state the type of cases that would 
be,exempted or clearly identify the case' conditions, e.g., 
types of product, existence of below-cost sales, or the 
numbers of countries and firms involved that must be 
present for the procedure to be used. 

We also believe that verification of data could be 
facilitated by the issuance of minimum verification 
standards outlining the procedures for verification and 
we urge the timely completion and distribution of those 
standards that we understand are being developed. We 
believe that both of these procedures would greatly 
facilitate the verification process. 

Delays of 3 to 3-l/2 years in prepariny and issuing 
master lists for duty assessments need to be reduced for 
more effective protection against unfairly priced imports. 
To reduce these delays, Treasury is (1) considering proce-' 
dures for collecting estimated duties on import entries 



after a finding of dumping has been established and (2) 
requiring more consistent enforcement of existing procedures 
for determining dumping duties on the best information avail- 
able when delays are encountered due to respondents' and 
importers' slowness in providing adequate data. We urge the 
Secretary of the Treasury to expedite implementation of these 
measures, and recommend that he also modify Customs proce- 
dures to require the determination and assessment of final 
dumping duties within 15 to 18 months following findings of 
dumping. It is recognized that alternate timeframes might 
be required for certain countries where price adjustments 
are made for preferred customers in the home market at the 
end of the accounting cycle. 

Customs district directors use their own discretion 
when setting bonding requirements to ensure recovery of dump- 
ing duties, which results in uneven and inequitable treatment 
of importers. Even though the cost of bonds ($1 per 1,000 
of imports) do not represent a major cost element of imports, 
100 percent collateral to obtain bonds has been required in 
some cases. Any excessively high bonding requirements could 
conceivably have a significant detrimental effect on smaller 
firms' business. Therefore, we recommend that the Secretary 
have the Commissioner of Customs require that bonding require- 
ments be uniformly applied by each district director. 

Several provisions of the U.S. Antidumping Act exacerbate 
the critical time factor of investigations and have been the 
source of a great deal of criticism of the united States in 
international forums. We believe that the following changes 
in the Act should facilitate more timely and effective enforce- 
ment. 

Section 2176(a) requires the imposition of 10 and 8 per- 
cent minimums for general expenses and profits, respectively. 
Such minimum percentages are controversial and considered 
unrealistic, since many firms subject to investigations may 
not have profit margins anywhere near 8 percent. Addition- 
ally, such minimum requirements can unduly inflate the foreign 
market value of the product concerned. We recommeno that. 
the Congress delete these minimum percentages from the 
legislation and that proflt and general expense percentages 
in fair ~a1.11e calculations be m?de on a constructed value 
fornlJla ba:.ed on creneral expense and profit experience of 
the fore:lgn firm involved. 

On the: cost of production issue, GATT members believe 
that sales below cost should be considered as being in 
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the ordinary course of trade in the market situation of 
the country of origin and should be included in Treasury's 
foreign market value calculation. 

Under the Act, home market sales at a loss over an 
extended period of time are disregarded and, if Treasury 
believes that remaining sales in either the home or third 
country markets are not sufficient to establish the home 
market value the value will be constructed. Eliminating 
below cost sales increases the value of those remaining 
sales made above cost. While persistent and continuous 
below cost sales cannot be overlooked from the U.S. per- 
spective, profitable enterprises do make below cost sales 
for rational business purposes. 

Sections 205(b) and (c) have caused Customs case han- 
dlers some unique problems in attempting to calculate 
fair value. Verification of data is difficult because 
of its confidential nature. Moreover, the time required 
for less than fair value sales investigations has been 
one of the more critical elements in the antidumping pro- 
cess from the standpoint of U.S. industry. The difficul- 
ties in implementing the legislation's cost-of-production 
provisions and trying to establish foreign market values 
for imports from centrally planned economy countries only 
exacerbates the critical time factor. Additionally, the 
use of U.S. .or third country production costs to determine 
the foreign market value of CPE products seems a radical 
departure from legislation originally intended to equalize 
price differences between merchandise sold for home market 
consumption and merchandise sold for export. We believe 
that problems involving CPEs or below-cost sales could 
be better handled under other U.S. trade legislation. We 
recommend therefore, the Congress delete Sections 205(b) 
and 205(c) from the Antidumping Act. Persistent below-cost 
sales should be referred to an appropriate agency for 
solution under provisions of other trade legislation. 

AGENCY COMMENTS AND OUR EVALUATION 
AND MATTERS FOR CONSIDERATION 
BY THE CONGRESS 

Treasury agreed there is a need for more joint partici- 
pation of qualified Washington staff with overseas agents 
in verifying information submitted by respondents, but stated 
that such efforts would require additional funds and staff., 

If costs of such an effort are prohibitive, the present 
usual practice of conducting verifications before Washington 
case handlers have an'opportunity to evaluate information 
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submitted by respondents ought to be discontinued. We there- 
fore believe that an alternative suggested during our review 
should be adopted; i.e., Customs procedures should be revised 
to provide for case handler review of respondent submissions 
before verifications are made. This would allow case hand- 
lers the opportunity to determine whether additional informa- 
tion or clarification of certain items is needed and whether 
any special attention should be devoted to a particular area 
of the information supplied during the verification process. 
This should also reduce the need for follow up visits to the 
respondents' facilities. 

Treasury disagreed that there is a need for Customs to 
change present bonding practices and believed that Customs 
district directors should continue independently setting bond 
requirements based on their judgment of importers' capabili- 
ties to pay potential dumping duties. According to Treasury, 
the district directors' authority to deal separately with 
importers is not limited to antidumping actions but extends 
to all areas of trade and, therefore, our recommendation would 
affect much broader areas than antidumping. Treasury also 
indicated that requiring uniform procedures for antidumping 
bonds would only create additional revenues for bonding agen- 
cies and provide no further needed protection for Federal 
revenues. 

While it is not our intention to increase importer costs, 
we believe that, if bonding is to be required, it should be 
applied equally to all importers. We seriously question a 
system that allows bonds to be required of an importer for 
shipments through one district when the same importer may 
enter the identical goods through another district free of 
such requirements. Moreover, we see no benefits to a system 
that tends to penalize with additional costs small importers 
of marginal financial condition who may be already competing 
at a price disadvantage with financially stronger firms who 
do not have to bear such costs. However, since our recommen- 
dation, as Treasury indicated, is focused only on antidumping 
bonding procedures, the entire issue of Customs district 
bonding practices may warrant additional study. 

Treasury also expressed disappointment over our recom- 
mendations to the Congress that sections 205(b) and 205(c) 
be deleted from the Antidumping Act. While acknowledging 
the additional problems encountered and time needed in mak- 
ing these types of investigations, Treasury believed that not 
enough experience had been acquired in implementing these 
provisions to warrant their deletion at this time and sug- 
gested that a future decision might be more appropriate. 
Moreover, Treasury argued that an equivalent amount of 



time would be required to conduct cost-of-production investi- 
gations under other provisions of U.S. legislation and that 
deletion of the provision relating to CPEs would result in a 
situation where the only real alternate remedy for dealing 
with injurous imports from those countries would be quantita- 
tive restraints --a remedy which Treasury adamantly opposes. 

Because cost-of-production determinations can be such 
critical factors in establishing foreign market values in 
antidumping cases, it is doubtful that they would receive the 
same time and attention under other legislative provisions 
which do not depend on such values for either investigations 
or remedies. For example, a mere demonstration of substan- 
tial below-cost sales might be sufficient to justify injury 
investigations under other legislative provisions. 

Because of the special nature of CPE country marketing 
systems and pricing policies, remedies forinjuriousimports 
from those countries might very well require some form of 
quantitative restraint and/or import price agreement. 

In any event our recommendations to the Congress were 
directed toward removing provisions that significantly 
impede the timely administration of the Antidumping Act 
and result in questionable determinations. 



CHAPTER 4 

PROBLEMS AND ISSUES IN ITC 

DETERMINATIONS OF INJURY 

After being notified by the Secretary of the Treasury 
that foreign merchandise has been sold in the United States 
at less than fair value, Section 201(a) of the Antidumping 
Act requires that the International Trade Commission deter- 
mine within 3 months whether an industry in the United 
States is being or likely to be injured or is prevented 
from being established because of the LTE'V imports. 

FUNCTIONS OF THE COMMISSION 

The International Trade Commission is an independent 
agency created by Act of Congress in 1916 as the U.S. Tariff 
Commission. In 1975, the Agency's name was changed to the 
ITC by the Trade Act of 1974. 

As a factfinding agency,, the ITC has broad powers to 
study and investigate all factors relating to U.S. foreign 
trade; its effect on domestic production, employment, and 
consumption; and the competitiveness of U.S. products. 

ITC's decisionmaking body consists of 6 Commissioners 
appointed by the President and confirmed by the Senate for 
g-year terms. The Commission staff numbers about 350 indi- 
viduals in various disciplines, including attorneys, econo- 
mists, commodity analysts, and investigators. The staff's 
primary function is to gather facts, evaluate data, and pro- 
vide the Commissioners with the expertise required to carry 
out their responsibilities. The functions may be divided into 
the following five broad categories. 

1. Investigating eligibility for and recommending 
appropriate import relief for domestic industry. 

2. Investigating unfair practices in import 
trade under Section 337 of the Tariff Act 
of 1930, dumping actions, and countervailing 
duty actions when they involve nondutiable 
merchandise. 

3. Providing the President, Congress, other Govern- 
ment agencies, and the public with technical 
information on trade and tariff matters. 
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4. Assisting in the development of uniform statis- 
tical data to achieve comparability of import, 
export, and domestic production statistics. 

5. Conducting studies on trade and tariff issues 
relating to U.S. foreign trade. 

PROCEDURAL PROBLEMS IN 
ADMINISTERING THE ANTIDUMPING ACT 

The Act gives the ITC broad discretionary powers to 
conduct "such investigation as it deems necessary". The 
Act does not define "industry" or "injury" nor does it 
establish the extent of causal linkage that must exist 
between less than fair value sales and injury. Moreover, 
the Congress has refrained, over the years, from providing 
any legislative guidance for defining key factors and has 
chosen to preserve maximum latitude and flexibility for the 
Commission to decide these questions according to the facts 
of each individual case. 

Neither has ITC developed any type of procedural guides 
setting forth standards for defining industry, injury, and 
the link that must exist between less than fair value sales 
and injury. Consequently, the Commission has not established 
any predictable record regarding the nature of information 
needed to support an injury determination so that prospective 
petitioners might have a basis for evaluating the merits of 
their particular cases and which might discourage unmerito- 
rious actions. Moreover, given present procedures, neither 
petitioners nor respondents are aware of the nature of 
the information gathered by the Commission in support of 
or challenging an allegation of injury. Such information 
is-contained in the staff report, including both confiden- 
tial and nonconfidential information developed during the 
course of an investigation, which is used by the Commis- 
sioners in making their determination of injury or non-injury. 
However, a nonconfidential summary of this report is not 
available to the general public until after the Commissioners 
have made their determination. Thus, petitioners and respond- 
ents are generally unaware of how to prepare for addressing 
the issues that will be covered during the public hearing. 
(See app. V.) 

On January 17, 1978, the Commission published in the 
Federal Register advance notice of proposed rulemaking with 
regard to the possible adoption of interpretive rules and 
policy statements to serve as guidelines in construing the 
Antidumping Act and to advise the public of the Commission's 
policies in administering the statute. Public comment and 
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suggestions were received from only two parties--one favoring 
and one opposing such rules. At the present time, the ITC 
posture is divided concerning the adoption of interpretive 
rules-- implementation would require a majority vote. Conse- 
quently, no further attempt has been made to pursue the inter- 
pretive rules and policy statements. 

Defining industry 

While U.S. legislation does not give specific guide- 
lines as to how industry should be defined, a report by the 
Senate Committee on Finance dealing with the Trade Act of 
1974 stated that: 

'* * * the industry is a national industry involving 
all domestic facilities engaged in the production 
of the domestic articles involved." 

Two primary elements considered by the ITC in defining 
industry are product comparability and regional markets. 

Industry defined along product lines 

An analysis by the ITC'staff of the characteristics 
of products determined to be sold at LTFV is necessary to 
determine a product's comparability with U.S. products and 
the scope of the U.S. industry concerned. ITC's analysis of 
product comparability is analogous to Treasury's determina- 
tion of a like product; however, in the latter case, Treasury 
is comparing the LTFV import to a comparable product in the 
country of origin (or a third country), whereas ITC compares 
the LTFV import to a product produced in the United States. 

Problems encountered at this stage of the analysis are 
similar to those encountered by Customs case handlers in 
determining a like product for comparison. ITC investigators 
must take into account differences between the LTFV import 
and the U.S. product in quality and in technical features 
and such related terms of sale as credit, warranties, servic- 
ing, delivery schedules, etc. Like their Treasury counterparts, 
ITC investigators are criticized for not having the technical 
competence to make the adjustments which are necessary. How- 
ever, the 3-month timeframe statutorily imposed on ITC injury 
investigations may, at times, require ITC to limit the 
adequacy of its product comparisons. 

The Commissioners utilize the staff's investigation 
of comparable products in reaching their determination of 
which U.S. facilities producing these products comprise 
the "industry" and often do not arrive at a common definition. 
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If industry is defined narrowly so as to include only a few :,! 

facilities affected by LTFV sales, the likelihood of a ,; 
Commission finding of injury is greater than if "industry" 
encompasses a larger number of facilities. For example, 
in a 1977 case involving railway track maintenance equip- 
ment from Austria, three Commissioners defined the relevant 
domestic industry narrowly to consist of "facilities in the 
United States used in the production of ballast regulators 
and tampers" while two other Commissioners defined the 
industry more broadly to include "facilities in the United 
States devoted to the production of railway track maintenance ;I 
equipment:' The three Commissioners with the more narrow 
interpretation found that the U.S. industry was being 
injured by the LTFV imports while the latter two Commis- 
sioners, using a broader interpretation, found that no 
injury to the industry existed. In another case originally 
decided in 1974, the Commissioners found a likelihood of 
injury from LTFV sales of primary lead metal from Australia 
and Canada and defined the relevant industry to include two 
groups of facilities: (1) mines and mills producing lead 
bearing ores or concentrates and (2) smelters and refineries 
that produce primary refined lead metal. Upon reconsideration ', 
of that determination in 1976, the Commission added a third 
group of facilities-- smelters and refiners of secondary lead 
metal --and declined this time to find injury or the likelihood 
of injury. How an industry is defined along product lines has, 
therefore, an important impact on the outcome of injury 
determinations. 

Industry defined along geographic lines ---. 

In addition to defining the relevant domestic industry 
along product lines, ITC has occasionally confined its 
definition of the domestic industry to only those firms 
within a particular geographic region, rather than con- 
sidering all national facilities engaged in the prcduction 
of a given product. In basing determinations on a regional 
concept, the Commission has generally supported the theory 
that injury to a portion of national industry may constitute 
injury to the whole industry throughout the country. 

The most problematic aspect of this theory is the 
difficulty of linking regional injury to national harm. 
Proponents of this theory argue effectively that one or more 
firms in a region attempting to compete with large numbers of 
LTFV imports could be seriously impacted. However, if these 
firms comprise but a small portion of the national industry, 
it is difficult, if not impossible, to conclude that the 
national industry has been harmed. 
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Although the statute requires ITC to make its deter- 
mination based upon "an industry in the United States", 
the Commission may consider a "regional" industry if two 
criteria are met. 

1. Domestic producers of an article are located in and 
serve a particular regional market predominantly or 
exclusively. 

2. The LTFV imports are concentrated primarily in the 
regional market. 

In its report on the Trade Act of 1974, the Senate 
Finance Committee agreed with the ITC's market segmenta- 
tion principle but chose to preserve the Commission's 
flexibility in stating: 

' * * * each case may be unique and [the Committee] 
does not wish to impose inflexible rules as to whether 
injury to regional producers always constitutes 
injury to an industry." 

An example of how ITC employs this market segmentation 
principle is found in the Gilmore Steel case which involved 
a petition alleging that imports of carbon plate steel into 
the Pacific Northwest was injurious to industry in that 
region. 

Japan complained because the ITC, despite alleged 
injury only to the region, determined that the national 
industry was injured, requiring eventual imposition of 
duties on nationwide imports of carbon plate steel. In 
this instance ITC found that one of its criteria for con- 
fining its determination to the regional market had not 
been met, i.e., the bulk of less than fair value imports 
must be concentrated in the region in question. Instead 
ITC found that only a small portion of imports were 
going into the Pacific Northwest, and thus it used the 
national industry as the basis for determining injury. 

In an earlier case, Japan complained that, although 
the ITC found injury to a regional market, antidumping 
duties were imposed on all imports to the United States. 
The Japanese stated that this was inconsistent with the 
Code. However, neither U.S. Customs regulations nor the 
antidumping legislation contemplate that, in a case of 
regional harm, duties should be imposed only at ports of 
entry within the regional market. Not only would such 
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an arrangement be a virtual administrative impossibility 
but also it would allow legal avoidance of duties, thereby 
obviating the protective effect of dumping duties. Such , Jh 
action would be unconstitutional. lJ 

#,I 

In 1976, the ITC also considered whether domestic 
industry was being or was likely to be injured from imports 
of hollow brick and tile from Canada, used principally in 
the Pacific Northwest in the construction of reinforced walls 
for buildings, such as motels, churches, and schools. Al- 
though all six Commissioners agreed on a finding of no injury, 
there was no unanimity in how to define the relevant domestic 
industry. Three Commissioners considered the "industry" as 
all hollow-brick manufacturing facilities in the Pacific 
Northwest. One Commissioner extended this definition to in- 
clude all hollow-brick production facilities in the entire 
United States. Another Commissioner disagreed with limiting 
the industry to those facilities producing hollow brick and 
found the "industry" comprised all U.S. facilities engaged in 
the production of ceramic brick. 

Defining injury 

ITC's criteria applied to conditions in U.S. industry 
for the purpose of identifying injury include the following. 

--Price depressions of the impacted competitive products. 

--Price suppressions --e.g., although domestic production 
costs have increased, competition from LTFV imports 
precludes price increases. 

--Market penetration by LTFV imports. 

--Documented lost sales of domestic manufacturers to 
the LTFV imports. 

--Operation of domestic production facilities at less 
than normal capacity. 

&/Article I, Sec. 8, clause 1 of the Constitution states that 
'* * * all Duties, Imposts and Excises shall be uniform 
throughout the United States * * *." It was implicit in 
Imbert Imports, Inc. v. United States, 475 F.2d, 1189, 1192 
(CCPA 1973) that a countrywide uniform assessment of anti- 
dumping duties is a constitutional requirement and mandatory 
under the Antidumping Act of 1921. 
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--Plant closures and unemployment. 

--Lost profits. 

The ITC is also legislatively required to determine, if 
an industry is not injured during the timeframe concerned, 
whether there is a threat or likelihood of injury or whether 
an industry is prevented from being established because of 
LTFV imports. Although prevention of establishment is not 
often an issue, in examining likelihood of injury the ITC 
considers whether LTFV imports are increasing and whether 
the exporters have the capacity to continue exporting in 
the same or greater quantities. Commissioners have also 
indicated that the size of the dumping margin (average price 
difference determined by Treasury) influences whether or not 
they vote for injury. 

There have been indications that some firms have 
pursued unmeritorious cases hoping that, by chance rather 
than legislative entitlement, they would get an affirmative 
finding. On the other hand, firms lacking sufficient 
resources, may not have pursued meritorious cases because 
of the uncertainty over how the Commissioners will apply 
the facts. The most troublesome and frequently raised 
issue in an injury investigation involves the degree of 
injury necessary for a finding of dumping and the extent 
to which LTFV sales are the cause of that injury. 

The International Antidumping Code requires that injury 
to an industry be material. The Code further stipulates that 
the dumped imports have to be demonstrably the principal cause 
of the injury. In U.S. law, the term "injury" is unqualified 
by adjectives such as "material" or "serious." Moreover, U.S. 
law does not require that injury from LTFV imports be weighed 
against other factors which may be contributing to injury to 
an industry. The words "by reason of" express a causation 
link but do not mandate that dumped imports must be a princi- 
pal r major, or substantial cause of injury. 

Under the Antidumping Act as originally enacted, the 
Treasury Department was charged with the dual task of 
determining LTFV sales and injury. It initially followed 
the standard requiring "material injury," and for many years 
antidumping cases were infrequent and affirmative injury 
findings few. 

Testifying before a congressional committee in 1954 
on the question of transferring the injury determination 
function from Treasury to the ITC, the Commission's general 
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counsel indicated that the ITC would continue Treasury's 
interpretation of "injury" as material injury unless the 
Congress by statutory amendment directed otherwise. 

After the ITC was given the responsibility for injury 
determinations in 1954, it followed the material injury 
standard until 1967 when, in the matter of Cast Iron Soil 
Pipe from Poland 32 Fed. Reg. 12925 (1967), it presented 
the standard that injury meant any injury that was more 
than de minimus. One Commissioner in that decision stated 
that E would find injury whenever there was harm sufficient 
to justify the time and expense of an investigation. This 
case marked a trend toward a more liberalized interpretation 
of injury and moved the ITC in the direction of making more 
affirmative injury findings. 

The Senate Finance Committee, in its report on the 
Trade Act of 1974, considered what degree of injury was 
required under an antidumping proceeding and stated that 
"[ilnjury must be a harm which is more than frivolous, 
inconsequential, insignificant, or immaterial." 

Defining the causal link 
between LTFV sales and injury 

The Antidumping Act requires that, to find in the affir- 
mative, ITC must find injury "by reason of" LTFV sales. For 
some time, it followed the rule that LTFV imports must play 
a significant part in causing injury before dumping duties 
are levied. In 1968, ITC further facilitated the making of an 
affirmative injury finding in the case of pig Iron from East 
Germany, Czechoslovakia, Romania and the U.S.S. med. -- 
Reg. 14, 664 (1968). For the first time, it considered the 
cumulative injurious effect from each of the countries in- 
volved rather than trying to separately measure the effects 
of dumped imports by individual countries. This decision laid 
the foundation for a causation theory under which a finding 
of mere contribution to injury is enough to lead to an affir- 
mative finding of injury. 

ITC coupled the "more than de minimus" standard with 
the "mere contribution to injury"test in Ferrite Cores 
from Japan, when it determined that when "more than a 
de minimus part of the entire injury was caused by the 
LTFV imports, a determination of injury must ensue even 
though other factors contributed demonstrably to the 
damage sustained." Indeed, the "relevant importance of 
such injury to industry caused by other factors is 
irrelevant." Thus, "the relationship between LTFV sales 
and injury must be merely identifiable." 
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CONCLUSIONS AND RECOMMENDATION 

The Act does not define "industry" and does not indi- 
cate whether that term comprises only those facilities 
engaged in the production of the identical or nearly 
identical product or whether other facilities producing items 
which are competitive with or substitutable for the LTFV 
products are also to be included. The ITC has not consist- 
ently applied interpretations of the Act. Moreover, although 
the Act refers to "industry of the United States," on occasion 
the ITC has found injury on the basis of an examination of 
only the industry in a particular region of the United States. 
If regional industries may be considered exclusively under 
certain circumstances, a clear statement of this policy would 
be helpful in assuring consistent and equally supportable de- 
terminations. Early decisions of the ITC interpreted injury 
to mean material injury, continuing the practice of the 
Treasury Department, which until 1954 was charged with making 
the injury determinations. Starting in 1967, ITC has used a 
standard of "more than de minimis." Although several commen- 
tators have described this as a change and/or "emasculation" 
of the material injury standard, ITC asserts that there has 
been no shift in its decision and that it has consistently 
interpreted injury as material injury; i.e., "more than de 
minimis." 

The legislation's failure to quantify injury as to 
materiality or significance is matched by the ITC's failure 
to explain what will tip the scales in favor of an affirmative 
finding of injury. In addition, the Act's requirement that 
injury be "by reason of" LTFV sales does not specify whether 
LTFV sales must be the sole, principal, significant, contri- 
buting, or identifiable cause of the injury. By aggregating 
sales and other factors in some decisions but not in others, 
the Commission has not acted to clear up this ambiguity. 

The legislation's ambiguity on the injury question is 
the most troublesome and frequent issued raised by GATT 
members. This controversy might be mitigated to some extent 
if the ITC developed a general policy statement and proce- 
dural guidelines for implementing the legislation. We 
believe such an action would assist ITC staff in their in- 
vestigations, aid the Commissioners in reaching their deci- 
sions, and result in more precedent-setting determinations, 
thereby giving principals better information for evaluat- 
ing the merits of their contemplated actions. Moreover, 
the ITC General Counsel believes this could be done without 
giving the impression of constituting legislative rulemaking 
with binding effect. 
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The apparent disadvantage of promulgating these rules 
and statements is that they could be taken as limiting ITC's 
flexibility in deciding cases. The limitation on flexibility 
is a major concern to some Commissioners. Three Commissioners 
said that they were opposed to interpretive rules because they 
would be too restrictive; however, one of those Commissioners 
thought that procedural rules would be in order. Another 
Commissioner believes that the increased knowledge to be 
gained by the public of its chances in a case would outweigh 
any lost flexibility. According to a former Commissioner, 
there is far too much flexibility and discretion in ITC's 
injury determinations. He believes that guidelines should 
be drawn up to aid in these determinations. 

We believe standards are needed and, therefore, recom- 
mend that the International Trade Commission develop and adopt 
some generalized procedural rules and administrative guide- 
lines for conducting injury determinations. Such rules and 
guidelines should provide for publication of the step-by-step 
procedures followed in reaching injury determinations, together 
with the types of information considered in those decisions. 
They should also provide for issuance , prior to public hearing, 
of a nonconfidential summary of information developed during 
the preliminary stage of the investigation so that the parties 
to an action will be more aware of what issue to address at 
the time of the public hearing. 

The Commission indicated in a letter of March 8, 1979, 
that it may wish to make detailed comments after a more 
thorough examination of this report. 
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CHAPTER 5 

CONFORMITY OF U.S. LEGISLATION 

AND PRACTICES WITH PROVISIONS OF THE I_-- 

GATT ANTIDUMPING CODE 

GATT signatories have complained that U.S. antidumping 
legislation and practices are inconsistent with the GATT 
International Antidumping Code. Japanese, Canadian, European 
Economic Community, and Swedish representatives to Antidumping 
Committee meetings have expressed the view that several impor- 
tant aspects of U.S. antidumping laws and regulations have not 
been brought into conformity with the Code, thus violating 
Article 14. 

Major issues criticized by GATT contracting parties 
include claims that U.S. legislation and practices do not: 

--Require a sufficient degree of injury to be estab- 
lished in order to support a valid finding of 
dumping. 

--Provide for conducting less than fair value sales 
and injury determinations simultaneously, thus 
allowing provisional measures (the withholding of 
customs appraisal) to be applied without examining 
the adequacy of the evidence of injury. 

--Employ a fair basis for accepting sales at a loss 
in computation of foreign market value. 

--Adequately resolve differences relating to allow- 
ances for price and product comparability. 

--Provide flexibility in accepting price undertak- 
ings (agreements between Treasury and the exporter 
guaranteeing that future import prices and/or 
quantities will be at agreed levels) or otherwise 
permitting authorities to seek early, practical 
solutions to dumping but, instead, encourage full- 
scale investigations. 

GATT authorities told us that, although the United States 
is the only signatory whose domestic legislation overrides 
the Code, the legislation of some other signatories also does 
not adequately conform with the Code on certain provisions. 
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BACKGROUND OF THE CODE 

The Code was negotiated as'an executive agreement and 
was intended to provide greater uniformity and certainty' 
among GATT signatories in their antidumping practices. 
The United States signed the Code agreement on June 30, 1967, 
and it went into force on July 1, 1968. The Congress has, 
however, limited the extent to which the Code might be 
implemented by enacting the Renegotiation Amendments Act of 
1968 (Public Law 90-634), which instructs the Treasury 
Department and the International Trade Commission to give 
effect to the Code only insofar as it is not inconsistent 
with the Antidumping Act. Thus, any discrepancies between 
the provisions of the Code and the Antidumping Act of 1921 
would be resolved in favor of the Act. 

APPLICATION OF ANTIDUMPING ACTIONS 

The United States, United Kingdom, Canada, and Australia 
have used antidumping measures frequently; others,such as 
Japan, Sweden, Switzerland, and Germany,have seldom used such 
measures. The difference appears to be a matter of "tradi- 
tion." Some of the latter countries have dealt with dumping 
in different ways. Japan, for example, until the mid-1960s 
had quantitative restrictions on imports. which effectively 
obviated the problem of dumping in its domestic market. 
Japan has had antidumping legislation since 1920 and revised 
it in 1968 to conform to the Code; however, until late in 
1978, Japan never applied it against any country. 

For most countries, antidumping actions are relatively 
new, since the GATT Antidumping Code--on which most countries' 
antidumping legislation is based --has existed only since 1968. 
Once countries gain experience with such procedures, the 
number of actions is likely to increase and, in fact, have 
increased during the last 2 or 3 years. 

PROBLEMS AND ISSUES 
UNDER THE ANTIDUMPING CODE - 

Article 17 of the Code provided for establishing a Commit- 
tee on Antidumping Practices composed of GATT representatives. 
The Committee normally meets once a year to discuss matters 
pertaining to the provisions of the Code. 

In 1975, the Committee decided to draw up an analytical 
inventory of problems and issues arising under the Antidumping 
Code and its application by GATT members. It was believed 
that such an inventory would better enable members to focus 
on the issues involved in this area and to resolve disputes 
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over differences in antidumping regulations and practices. 
The inventory has been updated several times, most recently 
in March 1977. 

At a special Committee meeting in April 1978, a list of 
eight major issues was developed, based on the latest analy- 
tical inventory compiled by the GATT Secretariat for the Com- 
mittee. 

1. 

2. 

3. 

4. 

5. 

6. 

Definitions of “material injuryn 

Causality of injury 

Sales at a loss, including concept of dumping 

Allowances relating to price and product com- 
parability 

Price undert’akings 

Regional protection 

7. - Initiation and reopening of investigations 

8. Explanation and reconsideration of decisions 

The following sections discuss some of these and other 
issues, particularly as they relate to discrepancies between 
the U.S. legislation and the Code and to other signatories' 
criticisms of U.S. antidumping regulations and practices. 
(For recent developments see app. VI .) 

Degree and cause 
of injury 

Article 3(a) requires that injury to an industry be mate- 
rial and that the dumped imports be demonstrably the principal 
cause of the injury. The Antidumping Committee's analytical 
inventory of problems and issues has several criteria for 
determining injury, but its definitions have caused disagree- 
ment. These include whether material injury must be "sub- 
stantial,” whether material injury can be established where 
market penetration is minLma1, and whether elasticity of 
demand can result in small margins of dumping being materially 
injurious. Therefore, the problem with degree of injury is 
the lack of a common interpretation of "material" with regard 
to the term "injury." 

Several signatories have criticized U.S. legislation 
and practice for allowing too small a degree of injury, making 
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it easier to substantiate a finding of injury. Additionally, 
they believe that the U.S. position on how causality is - 
determined will not be clarified until the U.S. legislation 
includes the "principal cause” provision of the International 
Antidumping Code. 

Definition of domestic industry 
and regional protection 

The term "domestic industry" in Article 4 of the Code 
refers generally to domestic producers as a whole of like 
items or to producers whose collective output of the items 
constitutes a major portion of total domestic production. 
The U.S. Antidumping Act refers to "an industry in the 
United States," but does not define what constitutes an 
industry in terms of product or number of firms involved. 

The most troublesome issue in the GATT forum is the 
U.S. use of a market segmentation concept, where one large 
market like the United States or the European Community 
may have several distinct submarkets for certain products 
and/or producers, to define the parameters of an affected 
industry. 

The issue in most complaints is not that the United 
States employs a regional concept of industry in injury 
determinations but that injury to a regional market may be 
construed as injury to a national industry and require the 
imposition of duties at all ports of entry. (See p. 48.1 

WithholdinLof appraisement 

Article 11 of the Code prohibits the retroactive assess- 
ment of dumping duties except in cases where a determination, 
not a threat, of material injury is made. The U.S. Antidump- 
ing legislation allows for retroactive assessment of dumping 
duties in cases where a determination or threat of injury 
is made. 

To prevent merchandise that is imported during the 
course of an investigation from being appraised by Customs 
officials and escaping subsequent imposition of dumping 
duties, Congress enacted the provisional measure known as 
"withholding of appraisement“ which is issued when Treasury 
arrives at a tentative determination of LTFV sales. After 
a withholding notice is issued Customs officials can release 
the merchandise only if (1) at the discretion of a Customs 
District Director, a bond is posted to assure payment 
of estimated dumping duties, (2) duties are paid, or (3) 

the withholding of appraisement order is terminated. 
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All entries during the withholding period are subject to 
dumping duties and since the withholding covers a period 
when injury has not been determined, its effect is to retro- 
actively assess dumping duties. When injury investigations 
disclose no injury but conclude that injury is likely to 
occur if LTFV sales persist, it is contended the effect has 
been to assess duties on imports that have caused no injury. 
Foreign objections to this retroactive assessment of dumping 
duties and other procedures under the Antidumping Act led to 
the negotiation of the GATT International Antidumping Code. 

In an effort to abide by Article 11 of the Code, the 
Secretary of the Treasury attempted to avoid making retro- 
active assessments of dumping duties on certain merchandise 
subject to likelihood of injury determination, but was stop- 
ped in the courts. 

Constructed value and cost 
of production 

Among the issues listed in the GATT Committee's 
analytical inventory of issues are those dealing with the 
use of a constructed value formula and the disregarding 
of below-cost sales in calculating foreign market value. 

Article 2(d) of the Code provides that: 

"When there are no sales of the like product ,in 
the ordinary course of trade in the domestic 
market of the exporting country * * * the margin 
of dumping shall be determined by comparison * * * 
with the cost of production in the country of 
origin plus a reasonable amount for administra- 
tive, selling and any other costs and for profits. 
As a general rule, the addition for profits shall 
not exceed the profit normally realized on sales 
of products of the same general category in the 
domestic market of the country of origin." 

U.S. legislation (sec. 206a) makes similar provisions 
for constructing the value of foreign goods, with one problem- 
atic difference, the imposition of fixed percentages for 
general expenses and profit. (See p. 27.) The U.S. practice 
of applying to materials and fabricating costs a minimum of 
10 percent for general expenses plus 8 percent of that sum 
for profit in constructed cost determinations has been 
criticized as being unrealistic. One European country 
official characterized the assumption by the United State 
that all European firms realize an 8-percent profit as 
"foolish." In contrast, the Australian legislation does 
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not specify percentage additions for administrative costs 
and profit margins; rather, the government minister deter- 
mines the percentages on an industry-to-industry basis. 
In the view of most GATT signatories, this allows for more 
equitable treatment of the exporter. 

Although not specifically provided for in the Code, 
section 205(b) of the U.S. Antidumping Act provides for 
disregarding, in certain situations, below-cost sales in 
the home market. 

The issue is whether sales at a loss in the exporter's 
home market should be considered as "sales in the ordinary 
course of trade" for purposes of comparison with the prices 
at which the merchandise is exported. Both the United States 
and Canada have been criticized by other GATT signatories 
for not accepting as the normal home-market value those 
prices which are determined to be at less than cost. Non- 
acceptance of below-cost sales for price comparisons leads 
to establishment of a higher foreign market value than 
would have existed otherwise or to a constructed price when 
sufficient sales above cost do not provide an adequate basis 
for determining a home market value. 

Specifically, Japan and the European Economic Community 
(EEC) have disputed Section 205(b) of the Antidumping Act, 
which provides for disregarding home market sales at a loss 
over an "extended period of time" in LTFV calculations, on 
the basis that such sales most often should be considered 
in the "ordinary course of trade" in the "market situation 
of the country of origin" to be in keeping with Article 2 
of the Code. 

Systematic and continued sales below the cost of 
production, according to a U.S. representative, however, 
could not be regarded as "in the ordinary course of trade." 
Canada has expressed views similar to those of the United 
States when criticized by Japan for not accepting sales at 
a loss over an extended period of time. 

Some former U.S. Treasury officials we spoke with in 
Europe thought that the cost of production provision was use- 
ful only as a last resort. At best, they felt that Customs 
agents have neither the time nor experience to adequately 
verify information submitted.by exporters. They doubted 
that U.S. manufacturers would readily allow foreign repre- 
sentatives to have similar access to proprietary business 
data. 



Nonconcurrent investigations 
of LTFV sales and injury 

The United States does not conduct pricing and injury in- 
vestigations simultaneously, as called for in Article 5(b) of 
the Code. Other signatories believe the U.S. system, under 
which ITC conducts its injury investigation after Treasury 
has submitted a finding of LTFV sales, causes the United 
States to apply provisional measures (the withholding of 
Customs appraisal) without examining the adequacy of the 
evidence of injury, contrary to Article 10a. 

Other signatories, except Canada, have a single agency 
conduct both pricing and injury investigations concurrently. 
One European country official, for example, criticized the 
U.S. procedure of determining LTFV sales and injury by two 
separate processes, noting that it entails much wasted time 
and cost for all involved. The signatories emphasized that 
GATT and EEC antidumping provisions provide for determining 
very early in the investigative process whether injury 
exists. 

The official U.S. position set forth in GATT is that 
changes in the U.S. legislation under the Trade Act of 1974 
bring the United States into compliance with the Code. 
The Antidumping Act now provides for a preliminary referral 
to the ITC for a 30-day evaluation of the injury question 
if the Secretary doubts that there is injury. This has been 
seen as a step toward conformance with the Code, but some 
signatories regarded it as insufficient because it does 
not allow adequate consideration of the evidence of injury. 

A U.S. representative to the Antidumping Committee 
also told us that the 30-day referral was not adequate 
for simultaneous LTFV and injury investigations. Former 
Treasury Department officials we spoke with in Geneva 
thought that, although it is necessary to "get a fix on" 
LTFV sales before judging injury, more could and should 
be done to determine injury earlier in the process. They 
believe that handling by a single agency would make anti- 
dumping investigations more efficient. 

Price undertakings 

Article 7 of the Code provides for terminating antidump- 
ing proceedings upon receipt of a voluntary undertaking by 
the exporters to revise their prices to eliminate the margin 
of dumping or to stop exporting to the area at dumped prices 
if the authorities concerned consider this practicable. 
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The U.S. antidumping legislation is silent on price 
undertakings, but Treasury will accept price assurances only 
when the dumping margin is "minimal." This has been criticized 
by some signatories who contend that this practice is too 
rigid and does not allow an early resolution of the investi- 
gation. The United States contends that Article 7(a) of the 
Code clearly leaves acceptance of undertakings to the discretion 
of the authorities involved. GATT officials agree that there 
is no obligation in the Code for national authorities to accept 
price undertakings and that Article 7(a) is "permissive." 

The EEC emphasizes reaching a satisfactory solution as 
quickly as possible, rather than going through a full-scale 
dumping investigation. Thus, price and/or quantity undertak- 
ings are sought both as early as possible and throughout the 
process, unless either party has no interest in terminating 
the investigation. This approach, it is believed, not only 
saves time and money but,also avoids an adversary relation- 
ship, in which punitive action is sought, by providing for 
a meeting of minds between the parties involved. _ 

The Code and U.S. trigger 
price and basic steel 
price systems 

The April 1978 Committee meeting was also a forum,for 
discussing the U.S. trigger price mechanism for steel imports, 
the EEC basic steel price system, and their conformity or lack 
thereof with the Code. 

Several questions were raised at the meeting about how 
the trigger price mechanism works, but there were no particular 
questions of its conflicting with the Code. Some European 
officials expressed "disappointment," however, that the 
United States has continued several steel antidumping cases 
after putting the mechanism into effect. 

In the view of GATT Secretariat antidumping officials, 
the trigger price mechanism is adequately justified under 
Articles 5 and 8(d) of the Code. There is no automatic 
application of provisional duties under the trigger price 
mechanism: it may simply result in the initiation of formal 
investigations. 

There was criticism of'the EEC's basic price system, 
under which provisional duties can be applied immediately 
upon entry of designated steel products at less than basic 
price. The Japanese strongly questioned the system's con- 
formance with the Code, particularly the application of 
provisional duties without the determination of injury. 
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The Secretariat's interpretation of Code Article 8(d) is 
that provisional duties should not be applied unless injury 
has been examined for each case. The system does not appear 
to meet this criteria. GATT officials noted, however, that 
this interpretation has not been "officially" established 
by the Antidumping Committee. 

" 

EEC officials have expressed satisfaction with the way 
the basic price system has been working and even some surprise 
that more antidumping cases have not resulted from its appli- 
cation. An official at the U.S. Mission to the EEC told US, 
however, that quite a number of actions were brought when 
the system first went into effect and that this "encouraged" 
steel producers to make bilateral marketing agreements with 
the EEC. 

Many representatives at the April Committee meeting 
stressed that basic pricing should be applied sparingly and 
selectively. Such action requires a market situation in 
which there are many suppliers of the same or very similar 
products. However, the Cod,e would not in itself inhibit 
applications of basic pricing systems to other industries. 

Other issues 

There are sometimes major differences of opinion as 
to how much information should be fed back to interested 
parties regarding the criteria and data used in reaching 
pricing, injury, and duty assessment decisions. The U.S. 
procedures seem to be more open than those of the EEC, but 
some Code signatories have complained that U.S. time limits 
on investigations can restrict exporters' opportunities for 
expressing views and submitting appropriate documentation. 

Provisions for review of dumping case decisions are not 
consistent among all members, according to GATT officials. 
Both Canada and the United States have been criticized 
regarding this issue. 

Multinational dumping is not really a new question, but 
there is greater awareness of it today. The primary problem 
involves the relationship of language in Code Article 2(a) 
regarding "ordinary course of trade" and the possibility for 
less-than-arm's-length transactions between entities of a mul- 
tinational corporation in determinations of price comparisons. pi 

Effect of antidumping problems 1, 
on trade relations 

:I) 

The inflexibility of U.S. practices, plus the opinion of 
other signatories that U.S. legislation does not adequately 

62 



conform with the Code may have a negative impact on U.S. trade 
policy in general. There is no unanimity of opinion, but a 
former U.S. representative to GATT told us that the U.S. anti- 
dumping position has hurt the United States on other trade 
policy matters and in the current multilateral trade negoti- 
ations. However, several U.S. officials we spoke with believe 
that U.S. antidumping actions have not significantly affected 
trade and country relations. Antidumping actions are just 
one of many trade activities that can sometimes strain trade 
relations. 

A United Kingdom official of the Department of Trade 
agreed that antidumping actions do not have a significant 
effect on trade between most countries. He noted, however, 
that Eastern European countries and Japan may be exceptions, 
since they have sometimes seemed obsessed with avoiding 
antidumping actions. Other Code signatories who already 
have implemented its provisions might construe the U.S. 
liberalization of the injury standard as a repudiation by 
the United States of the Code. This in turn, could trigger 
retaliatory application of foreign antidumping laws against 
U.S. companies. Some contend that the liberalization in 
applying the injury standard reveals a tendency to distort 
the Antidumping Act's basic concern for fairness of competi- 
tion, a pro-competitive policy. The argument is that indus- 
tries in the United States can now avail themselves of the 
Antidumping Act to resist foreign competition when the com- 
petition inflicts only ordinary business injury on rival 
business concerns. The mere existence of anti-price dis- 
crimination laws produces some chilling effect on price 
competition, but when distorted the effect is more onerous. 
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CHAPTER 6 ---_ 

OTHER TRADE LEGISLATION 

OVERLAPS ANTIDUMPING ACT 

The Antidumping Act is only one of several legislative 
measures intended to protect U.S. industry from injurious 
import competition. This chapter discusses Section 337 of 
the Tariff Act of 1930 which applies to injurious imports 
from unfair trade practices (including unfair pricing) and 
Section 201 of the Trade Act of 1974, which is intended to 

I!# rovide relief from increasing volumes of imports. Unlike 
antidumping actions, however, remedies recommended under 
Sections 337 and 201 are subject to Presidential review and 
approval. 

The Antidumping Act and Section 337 give U.S. industry 
alternate approaches for dealing with unfair pricing prac- 
tices. We noted two cases of overlapping investigations 
between the Antidumping Act,and Section 337. In rejecting 
ITC recommendations on the Section 337 case involving stain- 
less steel pipe and tubes, the President called attention to 
the need for avoiding duplication in administering the unfair 
trade practice laws. Generally, however, the petitioner will 
select the statute he anticipates will provide the most cer- 
tain and prompt results. For example, the American Institute 
of Steel Construction, Inc., in a January 24, 1978, letter to 
ITC discussing how it decided whether to file a dumping 
allegation under Section 201 of the Antidumping Act or a 
complaint under Section 337 stated that: 

"Information which would be of a type necessary 
to file a complaint under Section 201 of the 
Antidumping Act, 1921, as amended, which requires 
that a petition to be considered to have been 
received in acceptable form should include infor- 
mation indicating a loss of sales, actual or 
anticipated, or price depression or suppression 
by reason of the alleged sales or offers for sales 
of less than fair value imports is difficult and 
might be in some instances impossible for private 
parties to obtain. , Experience has proven in the 
steel industry that sometimes the petitions are 
not disposed of for matters of several years. 
Hence, Section 337 becomes a logical and immedi- 
ate route for the fabricated structural steel 
industry to pursue if it is to survive." 

64 



PROVISIONS UNDER SECTION 337 
AND THE ANTIDUMPING ACT 

Section 337, couched in very broad language, prohibits 
unfair competition and has been used primarily to protect 
against infringements on patent or trademark rights. There 
is a body of opinion that Section 337 could handle any 
alleged problem arising in a dumping case. Although there 
is no unanimity on this point among ITC Commissioners, some 
believe that all dumping actions could effectively be 
handled under Section 337. 

The International Trade Commission is required to inves- 
tigate any alleged violation of Section 337 on complaints 
under oath or upon its own initiative. Section 337(a) pro- 
vides for ITC to investigate alleged unfair methods of com- 
petition and unfair acts in the import of articles into the 
United States or in their sale. This section further provides 
that violations of Section 337, "shall be dealt with, in 
addition to any other provisions of law, as provided in this 
section." 

ITC must complete investigations under this statute 
within 1 year (18 months for more complicated cases). Sec- 
tion 337(c) provides that each determination of a violation 
of Section 337 shall be made on the record after notice and 
opportunity for a hearing in conformity with the adjudicatory 
process of the Administrative Procedure Act. Corrective 
actions include issuance of cease and desist orders or orders 
excluding articles from entry into the United States. Such 
action is subject to disapproval by the President under 
Section 337(g) for policy reasons. 

It should be noted that the legislative history of 
Section 337 indicates that ITC's jurisdiction was intended 
to prohibit all forms of unfair import competition, including 
"dumping in the ordinary accepted meaning of the word." 
Further, Congress did not limit the broad scope of ITC's 
jurisdiction under Section 337 in the amendments contained 
in Section 341 of the Trade Act of 1974. Section 337(b)(3), 
added by the 1974 Trade Act, requires that the Secretary of 
the Treasury be notified when the matter under investigation 
may come within the purview of the Antidumping Act but is 
not a substantive limitation on ITC's jurisdiction. 

INVESTIGATIONS UNDER SECTION 337 
AND THE ANTIDUMPING ACT 

Two complaints filed by industries alleged violations 
of Section 337, which, it was argued, were also within the 
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purview of the Antidumping Act. In the case of Certain 
Color Television Receiving Sets, (No. 337-TA-23), the com- 
modity under investigation was subject to an outstanding 
finding of dumping (T.D. 71-76). In the case of Certain 
Welded Stainless Steel Pipe and Tube, (No. 337-TA-29), the 
commodity under investigation had been the subject of 
antidumping proceedings in 1972 which had been discontinued 
on the basis of price assurances. 

In both instances, the complainants alleged that 
the imports, in addition to restraining trade and commerce 
in the United States, were injuring industry by predatory 
pricing. 

On October 18, 1976, an action was filed in the U.S. 
District Court for the District of Columbia seeking to enjoin 
ITC from investigating impor'ts of the color television 
receivers. The ITC investigation concerned an alleged pre- 
datory price scheme resulting in below-cost and unreasonable 
low-cost pricing. Plaintiffs argued that ITC lacked juris- 
diction over this allegation since predatory pricing was 
within the "exclusive jurisdiction" of Treasury in its 
administration of the Antidumping Act. 

Appended to the plaintiffs' memorandum of points 
and authorities was a September 24, 1976, letter from 
the Treasury Secretary advising ITC that there was an 
outstanding finding of dumping concerning the television 
receivers and that it should refrain from investigating 
matters within the purview of the Antidumping Act. 
Nevertheless, the District Court on November 12, 1976, 
granted the ITC motion to dismiss the action, holding, 
among other things, that "nothing in the papers or argu- 
ment before this Court shows that the Commission proceed- 
ing is in excess of the Commission's jurisdiction under. 
19 U.S.C. 1337(a)." The case was successfully concluded 
on July 29, 1977, with the issuance of consent orders.&/ 

The welded Stainless Steel Pipe and Tube Case was 
concluded on February 22, 1978, on the basis of an ITC 
determination of a violation of Section 337. However, on 
April 22, 1978, the President disapproved ITC's action, in 
part on the basis of "the need to avoid duplication and 
conflicts in the administration of the unfair trade practice 
laws of the United States." 

L/Agreement as to a course of action decided by a court or 
Federal agency without admitting innocence or guilt. 



ITC'S interpretation of the present possible overlap of 
jurisdiction between the two agencies is as follows. 

"Section 337(b)(3) requires the Commission to 
notify the Secretary of the Treasury when it 
has reason to believe that the matter of a 
section 337 investigation may come within the 
purview of the Antidumping Act or section 303. 
The Commission may, pursuant to section 337(b)(l), 
suspend its section 337 investigations pending 
the outcome of any such proceedings, the Com- 
mission may consider the evidence obtained and, 
when appropriate, take official notice of the 
findings in continuing with its section 337 
investigation as the facts warrant. If the only 
matters alleged in section 337 investigation fall 
clearly within the purview of the Antidumping Act 
or section 303, then'action taken under either of 
those statutes may dispose of the alleged unfair 
trade practices and the resultant injury. (Certain 
Color Television Receiving Sets) U.S. International 
Trade Commission memorandum, investigation 
No. 337-TA-23; Commission memorandum opinion, at 12; 
Nov. 22, 1976.)" 

ITC did not suspend its investigation of the steel 
case despite the antidumping proceeding before the Treasury 
Department, a fact specifically noted by the President in 
disapproving ITC's action. The decision not to suspend 
the investigation was due in part to circumstances peculiar 
to the investigation, including the motion to suspend that 
was made on the basis of asserted hardship to counsel and 
not on the basis of the policy expressed by the Commission 
in its investigation. 

SECTION 201 OF THE TRADE ACT OF 1974 --- ----- 

Section 201 of the Trade Act deals with relief from 
injury caused by import competition. ITC, upon (1) request 
of the President or the Special Representative for Trade 
Negotiations, (2) resolution of either the House Committee 
on Ways and Means or the Senate Committee on Finance, (3) 
its own motion, or (4) filing of a petition by an entity 
representing industry, is required to investigate whether 
a product is being imported into the United States in such 
increased quantities as to be a substantial cause of serious 
injury, or threat thereof, to the domestic industry produc- 
ing a like or directly competitive product. The investigation 
must be completed in a maximum of 6 months after the date 
the petition is filed or otherwise initiated. 



,,.,s 

I, 

In making its determination, ITC is to take into account 'I 
all economic factors which it considers relevant, including, 
the significant idling of productive facilities, the inability ,I 
to operate at a reasonable level of profit, and significant 
unemployment and underemployment within the industry. For 
purposes of this statute, the imports must be a "substantial 
cause" of serious injury or threat thereof. During the pro- 
ceedings ITC should hold public hearings and give interested 
parties an opportunity to present evidence and be heard. 
This constitutes informal rulemaking. When ITC has reason 
to believe that the increased imports are attributable in 
part to circumstances which come within the purview of the 
Antidumping Act of 1921, Sections 303 or 337 of the Tariff 
Act of 1930, or other remedial provisions of law, it should 
promptly notify the appropriate agency so that action may be 
taken. 

If ITC finds that imports are a substantial cause of 
serious injury (or threat thereof) to an industry, the 
President is required, with certain exceptions, to provide 
some form of import relief--duty increases, tariff-rate 
quotas, quantity restrictions, orderly marketing agreements, 
oh under appropriate circumstances and upon recommendation 
of ITC, adjustment assistance. Under this statute, the 
President can also choose not to provide import relief when 
he determines that it would not be in the national economic 
interest. However, Congress can override a Presidential 
decision not to provide import relief by a majority vote. 

In the Citizens Band Radios from Japan case, the U.S. 
industry sought import relief under Section 201 rather than 
the Antidumping Act because it noted that: 

"Even retail prices are well below costs of 
U.S. production, and may have comprised 
'dumping' by foreign manufacturers in a number 
of instances-- although the cost and time 
required to prove such allegations and lack 
of U.S. access to evidence regarding foreign 
manufacturing costs preclude the ravaged U.S. 
industry from establishing that case." 

Section 201 was considered to provide the quickest 
results and fastest relief. However, an industry representa- 
tive declared that antidumping action would not be ruled out, 
should 201 action fail. We were told that Section 337 was 
not considered because historically it was used for patent 
violations and that in the first real attempt to obtain 
relief from unfair trade practices under Section 337 (Stain- 
less Steel Pipe and Tube), the President rejected ITC's 
recommended action. 
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CONCLUSION AND MATTER FOR ----P.--P 
CONSIDERATION BY THE.CONGRESS --- 

While it may be entirely appropriate for U.S industry 
to seek relief under alternative legislative remedies under 
differing sets of conditions, care should be exercised to 
ensure that the various statutes are not used for counter- 
productive purposes, such as harassing foreign competition. 
From the standpoint of efficient use of resources it is 
also questionable to foster conditions which allow identical 
sets of facts to be investigated simultaneously under 
different pieces of legislation. Although we have not had 
the opportunity to examine this issue in depth, we believe 
it is an area in need of congressional attention. After an 
adequate body of information on the effects of the Antidump- 
ing Act is developed, the Congress should arrange for an 
appropriate independent evaluation of the impact and 
relationship of other unfair trade practice statutes 
with a view toward consolidating investigations and 
remedies into a single statute. 
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APPENDIX I 

Ceity 

Calsndar year6 1972-74 Country 

ccmned mars Australia 

Printer blankets ml& 

Stainless steel 
wire rods hmce 

Cord clothirq fwl=f 

wMua1 hoists IAumlbourg 

Pig iron Brazil 

?%mrd changers B53l-f 

Vinyl film Brazil 

Vinyl film Argentina 

Stainless steel plot5 Sweden 

auto splash guards Canada 

Elemental sulphur CansdS 

Uuninm ingots Canada 

stair;lh2 steel pip, 
Japan 

Roller chain, 
non-bicycle Japan 

Ilnpression fabric or 
ma-made fibers JF 

Neopenwl 9lycol Japan 

Baby strollers, 
collapsible Japan 

Slide fasteners 
and parts Japan 

Permanent magnets Japan 

Electronic ceramic 
packages Japan 

Deformsd steel bars Mexico 

cera4nic glazed 
wall tile Philippines 

Steel wire rap Japan 

Synthetic mnthionine Japan 

Surgical rubber 
gloves Austria 

Electronic separating 
or sorting 
mshines mgld 

Microwrme ovens Japan 

Stainleas steel 
sheet an3 strip France 

Germsniun point 
contact diodes Japan 

.WII-WBPIK: ACTICHS INITIATBD 
FlXB.1972 - I917 (note s1 

APPENDIX I 

Notice 

12/a2/71 l/21/72 

U/23/11 z/11/72 

12/09/71 Z/17/7 2 

L/24/72 

2/02/-72 

3/'06/12 

3/l7/'72 

4/lafl2 

4/18/72 

4/25/72 

12/21/71 

i/21/72 

4/D7/72 

3/15/)2 

3mv-n 
4/12/12 

4/W72 

5/U/72 

5/lS/72 

5/26/72 

3/02/72 

2/24R2 

s/W72 

a/25/72 11/29/)2 - 

9/W-72 - 11/29/72 

l/04/-73 4/TWl3 - 

U/02/12 - l/15/13 

g/28/72 l2/28/73 - 

11/21/72 - 3/07/73 

11/02/72 - l/09/73 

l/17/73 4/17/73 

l/17/73 4/17/73 - 

l/31/73 l/31/73 - 

a/14/72 - 10/06/12 

4/19/13 7/20/73 - 

2/X7/73 5/14/13 - 

(Discontinued 
bl/26f12 11,'17/721 - 11/01/71 

12/27/71 Z/19/72 a/25/72 11/29/12 - 

l/05/72 Z/24/12 11/15/72 Z/13/73 - 

1/14/72 

Less than fair value 
Elapsed 

Tentative Yes - -- 

(Discontinued 
l/25/72 3/15/72 cb/29P2 0/20/72) - 

z/17/72 3/15/72 9/15/'72 12/13,'72 - 

5/aaf72 6/08/72 l/29/73 - 4/x/73 

S/09/12 6/08/72 12/l2/72 - 3/15/73 

(Discontinued 
S/16,72 b/20/72 bl/24/-f3 S/01/73, - 

6/08/72 7/oa/72 2/M/73 5/22/73 - 

6/28/12 7/2afl2 z/09/13 5/14/13 - 

VW73 - 15 

12 

7/24/13 - - 20 

12 

3/29/73 14 

12 

9 

7/lafl3 - 16 

7/1a.n3 - 16 

5/01/"73 - - 12 

. - 9 

10/19/73 - 22 

3,&l/33 - 

7,'11,'72 S/18/72 3/09/73 6/05/73 - 9/0?/-?3 

l/21/72 0/31/72 2/12/l 3 2LI2/73 - s/14/73 

7/2sn2 0/3l,'72 3/28/73 - j/31/73 - 

a/14/72 9/15/72 2/2en3 6/05/73 - - 

a/ii/72 g/21/72 3/28/73 - 5/17/-l3 - 

a/24/12 9/22/72 3/M/73 l/02/73 - - 

a/21/72 9/23/72 3/23/73 6/27,fl3 - - 

70 

e/15/73 17 

13 

14 

5/14/W 16 

7 

3/12,'73 13 

11 

-. 11 

11 

e/24/73 15 

a/lo/73 13 

14 

9 

g/26/73 13 



APPENDIX I APPENDIX I 
Ccinmdity 

Jgan 

calwda 

JqXn 

Jaw 

JapM 

Calendar yeat* 1972-74 
(cont.) t- 

10/20/72 12/m/72 6/05/'73 9106173 - !2'lr,'73 Calciwn pantothenate 

Polymerized chloro- 
but&lime (goly- 
chlorpcene rubber) 

Iron and sponge iron 
po!JdWS 

A-S-S plast its 

apnded metal of 
base metal 

- 

- 

l/10/74 

11,'14,fl2 12/16/72 6/11fl3 7/31/73 - lS'31/73 12 

i/18/74 14 

9 

12/07/12 l/19/73 7/17/73 10/17/73 - - 

12/20/72 l/19/73 7/12/73 - 9/10/73 - 

l/02/73 2/07/73 7/02/73 lO/o4/73 

l/12/13 2/26fI3 

l/22/73 2/26/73 

8/3i/73 a/31/73 

(Discon,: mued 
b8/28/13 11,'15/73 

l/23/73 2/26/73 S/06/73 10/05i73 

l/09/13 

l/23/73 

3/09/73 

3/09/7l 

(Diacont inued 
%27/73 l/ll/?4, 

Korea l/23/73 3/09/73 

10/10/73 l/14/74 

(Discontinued 
d1’3/10/73 12/U/73) 

2/16/'73 3/16/73 7/31/73 10/09/73 

2/16/73 3/16/73 7/20/73 10/09/73 

(Ciscontinusd 
2/14i73 3/22/?3 %03/73 11/11/74J 

u/30/73 

w 

11 

Rubber thtaad (natural 
ard synthetic) 10 

l/10/74 11 

Italy 

Welic acid 

Liquid sprayers 

Liquid sprayers 

Primsty leai 
wtal 

primary lesd 
msta1 

Mmdelic acid 

Upholstery sprirq 
wire 

Racing plates 
Lt’mseshoes) 

Picker at icks 

Wgenerative 
blowx /pm&x 

Papmtk ing 
mmhinery 

nanufactured 
hand tads 

Photo albums 

Tapered roller tearings 
45 RPM adapters 

Welt work shoes 

Par table elsctr ic 
typewriters 

Transit car slars 

Jgan 

12 8ngland 

Jam 4/15/74 15 

10 

10 kmtralia 

canda 

Japln 

l/10/74 - 10 

21 

8 
(Discontinued 

3/12/'73 4/12/73 'S/06/73 10/23/73) - - Japan 

Canada 

neXlC0 

3/08/73 4/13/73 7/31/73 10/23/73 - l/24/14 - - 10 

3/20/73 S/02/73 llM5/73 2/05/74 - 5/06/74 - - 13 

S/18/73 11/20,‘73 2/22/74 - - 5/22/74 13 4/16,'71 

3/05/73 

w. Germany 

Canada 8,'24,'73 5/14,n3 - 9/14/74 - 17 

10,'29/74 14 

9 

Japan a/20/73 9/25/73 3/21/74 6/17/74 - 

e(DISCOntinwd 
6/14/74) - g/10/73 Canada 10/m/73 

Japan l!l/31/73 12,'04,'73 6/05/74 g/03/74 - 

England 01/08/74 2/15/74 a/09/74 - 10/11/74 - 

lhnmia 02,'05/74 3/15/74 12/13/74 3,‘12/75 - 

l/23/15 - 15 

9 

6/13/75 16 

6/19/75 17 Japan 

Brazil 

2/14/74 3/20/74 2/19/74 3/1a/75 - 

2/04f?4 4/03fl4 9/30/74 - 12,'31/74 - 

4/17/74 ,5/17/74 12/H/74 4/01ns - 

11 

7/02/75 14 bxk-in anpliflers mSl& 

71 



APPENDIX I 

Commdity 

Qkmhr years 1972-14 country 
icant.1 

Electric golf cazts Wlafd 

Chicken eggs in the 
ahell Canada 

vinyl clad fence 
fabric Canada 

~pmxd ntechanics 
tools Japan 

iqon--powered precisicm 
measuring tools Japan 

Radial ball bearings Japan 

cahnda~ years 1975-71. 

Birch fply doorskins Japan 

Rechargeable sealed 
nickel cdmiun 
batteries Japan 

water circulatiq 
pnrps swcden 

ButirMene 
srylmitr ils 
rutber Jaan 

Water circulating 
PlnpD mjld 

Polymethyl 
mthacrylate Japan 

Acrylic sheet Japan 

Ski bindings Austria 

Ski bindings Switzerland 

Ski bindings west Germary 

Bricks Canada 

Autambiles W. Germmy 

Autmcbilcs England 

Autocnobiles France 

Autcambiles Belgium 

Autcmbiles Sweden 

Autombiles Italy 

Autambiles Ja+an 

Autadlles _ Canada 
Knitting machines Italy 

A. C. adapters Jaw 

Tantalun capacitors Japan 

PoKtland C-t Neexico 

APPENDIX I 

Lass than fair val* 
Wotke MM detenninatig EN=@ 

Petition Final 
accepted pc&ifq lbntative yUr - 

Injury determination tims 
E yell Likely. * (nisiiS) 

b/07/74 6/14/74 

b/W74 7/12/74 

9/27/-M 10/29/74 

a/05/74 9/05/74 

a/05/74 g/05/74 

11/02/74 12/23/14 

12/12/)4 l/13/75 

12/241'74 l/24/75 

Z/25/75 3/26/-i's 

Z/26/75 3/27#5 

4/25/15 5/21/35 

5/16/75 b/16/75 

6A9R5 7/21/x 

b/24/75 7/23/15 

b/24/15 7/23/m 

b/24/75 l/23/75 

b/24/% 7/23/15 

7/08/75 e/11/75 

l/15/75 a/is/75 

g/19/15 10/07/75 

9/24/X 10/17/75 

10/16/75 11/21/75 

3/12il5 

r/24/75 

b/02/15 

b/02/)5 

b/la/)5 

l/09/75 

7/21/75 

9/26/‘75 

g/22/75 

u/21/)5 

1 Z/18/75 

l/16/76 

2/23/76 

2/23/76 

Z/23/76 

l/23/76 

b/11/75 - g/16/75 - 

r/10/75 - - 

7/24/75 - - - 

a/29/75 - 

.- s/z*/ls - - 

9/1am - - 

10/10/75 - l/12/76 - 

10,'22/75 - - 

l/W76 - - 

12/29/75 - 

2/26/76 - 

3/24/76 - 

4R9176 - 

5/20R6 - 

S/28/16 - 

5/28/76 - 

4/29/76 - 

E5/11/16 
(Discontmwd 

a/13/76) 

5/17/76 a/24/76 - - 

4/02/76 - 7/07/76 - - 

4/20/'76 7/22/'76 - 

5/21/76 a/31/76 - 

5/27/76 - 

- - 

7/26P6 - 

- - 

- - 

72 

16 

10 

10/24/75 14 

12/02/75 16 

13 

10 

13 

10 

10 

4,'05/76 13 

13 

b/25/76 13 

13 

9/02i76 14 

9,'02/76 14 

9/02/76 14 

a/04/76 13 

. 
12/01/76 17 

9 

10,'29/'76 13 

12/03/-/b 13 



APPENDIX 
Cmmdity 

I APPENDIX I 

Less than fair vales _ NOt1ce sales determination 
Petitmn of Final 

Calendar ye ars 1915-77 w acc~tal peoccsdrng Tentative Ye0 - 
(Cont.1 

_ No 

Elapsed 

Irdostrlal vehicle 
tire0 Car&a 

Melmine Jlpan 

Autcmbile body die8 Jq+&n 

Digital 8mleS Japln 

Clear sheet glass mnmia 

swimaing pools JapM 
Wlti-metal 

lithogral;hic 
plates *XC20 

Pklnsodim gle0lnatc Kotea 

Pcauuce ssnsitive 
plastic tap Italy 

Steel drun plugs JW 

Pressure eeneitive 
plastic tap w. Germmy 

Psving eguipwnt 
par- Camda 

Railway trrk 
maintcMnca 
ssuipDat Austria 

Saccharin Korea 

Se&arin JV 

Inedible gelatin 
admimsl 
9lm Yugoslavia 

Inadible gelatin 
ad animal 
gl* w. Gemuly 

Ipedible gelatin 
admilnal 
9l= NctherlW& 

Inedible gelatin 
andanimal 
gl= Swden 

lq&m3sion f&x ic Japan 

Ice hockey sticks Finland 

Stainless steel pipe 
and tubing, welded Japan 

Cactan steel plate Japan 

Fdyvinyl chloride 
beet and film Taiwan 

Visconerayonstaple 
fiber Au&r ia 

WOtOCCpA@S Japan 

Viscose rayon staple 
fiber Belq1un 

11/U/75 12,‘19/75 5/24/76 - 8/13/76 - - 

11/14/75 12/19/75 b/14/76 g/17/76 - 12/30/76 - 

I Diacont inued 
1RL’76 2/26/76 b8/27/76‘- 12/20/76) 

3/08/36 3/31,fl6 9/28/36 - 

3/W/76 4/08/76 l/10/77 l/10/77 

3/l&76 4/21f76 12/23/16 J/28/77 

(mc!ainatcd 
3R4fl6 4/2?fl6 - b/24/76 1 

4/U/76 5f4/76 U/12/76 

t/W76 S/1476 2/14/77 

5/05/t6 b/11/16 l2AW76 

8/05/76 B/3&76 2/25/77 

9M3/76 10/07/V6 4m.m 

9/23/76 
c lO/Ol/76 WO1/76 s/03/77 

10/‘20/76 11/29/76 b/02/77 

10/20/76 W29/T6 b/02/77 

12/23/76 l/26/77 7/26/77 

l/26/77 7/26/77 

l/26/77 7/26/77 

l/26/77 7/26/77 

3/15/77 9,'16/77 

3/16/77 g/21/77 

3/30/77 l/13/78 

3/30/77 10(06/77 

4/01/17 10/07/77 

7/26/77 

12,'23/'76 7/26/77 

12/23,'76 7/26/77 

12/23/76 

2/07fi'7 

3/%2/77 

7/26/77 

12/23/17 

12/23/77 

3,'02/77 

3/08/77 

4/18/70 

l/06/78 

2/24/77 l/10/78 

3/03/77 4/12/77 g10,13"7(Di?;?;;~ - 

6M8/77 7/15/17 r/19/% S/08/78 - 

b/17/77 l/22/77 l/17/78 4/24fl8 - 

5/20/'77 

3mn7 

b/03/17 

4/12/?'? 

- - 1 

liO6n7 - - 10 

- - 4/l2/71 13 

b/29/17 - 15 

- - - 2 

2/14/77 - - 10 

33 

0/31/77 - 17 

- - b/17/77 14 

$/X/l7 13 

7/07/77 - 10 

13 

12/09/77 13 

12/09/'77 13 

10 

10 

10 

10/29/'77 - 

3/20/78 - 

10 

I4 

3,'28,'78 13 

4/18/-M - 

l/27/78 16 

13 

4/12fle - 13 

11 

U/31/78 18 

g/18/78 - 15 



APPENDIX I 

Calendar years 1975-77 Cwntry 
(cant.) 

Sorbates 

Portland hydraulic 
cemmt 

JW 

Canada 

Methyl alcohol 

Steel wire rod 

carbon steel sheet. 

Carbon steel plate 

Carbon steel pipe 
and tubing 

carbon steel 
structurala 

Steel wire rope 

Brazil 

RanCe 

Japn 

Japan 

J4= 

JIpan 

Rorea g/27/77 11/01/7? S/15/78 - 11/2?/78 - - - 14 

AuShle signal alarms Japan 

Steel wire etrarrd 

Steel wire strad 

Cold-rolled 
and galvanized 
steel &met 

Cold-rolled 
‘-.&~~~~ 

Cold-rolled d 
galvanized 
steel sheet 

J4W 

India 

Belgium 

Frame 

cold-rolled and 
galvaized atee 
sheet 

Cold-rolled and 
galvanized 
steel sheet 

’ Cold-rolled aIrI 
galvanized 
steel sheet 

carbon steel 
wire rod 

enematic marine 
fenkrs 

steel wire nails 

Japan 

CNl.& 

lWa1 cases 1972 -77 

Less than fair value APPENDIX I 
Notice sales determination mqE.ed 

Petition Pi 
wcepted pro&ding -A 

time Injury determination 
Tentative res No Yes Likely -- 9 (c2iaisl 

7/18/11 e/23/77 2/24/78 6/16,‘78 - - - 9/13/78 13 

8/02/V 9/m/77 VOW78 6/28/78 - g/25/78 14 

(Temllnated 
8/M/77 9/16/-T? - 10/26/V) - - - - 2 

(EXtention of 
Westigatory (Petition 
period, withdrawal 

g/12/77 10/19/77 5/‘02/78) - - - 7/18/78) - 8 
. 

(‘Pecminated 

9/‘20/‘77 10/25/77 “3/01/m) - - - - - 5 

10/11/77 11/M/77 5/l/16/78 - 7/14/M - - - 9 

10/17/77 11/23/77 5/31/78 E/28/78 - 11/22/78 - - 13 

mp7n7 w23n7 ml/18 5/31/78 - - - S/25/78 10 

10/25/77 12,02/j7(Wr$%~l - - - - - 10 

ol-erminetea 
10/25/77 12,‘02/77 E/21/78, - - - - 10 

(Terminated 
10/25,‘77 12,‘02/77 E/21/78) - - - - 

(Terminated 
11/17/77 12/22/77 7/18R8) - . - - a 

u/23/77 12/26n7 v5n8 - 9/29n8 - - - 10 

11/21,‘77 12/21/77 7/1on0 w6n5 - - - z/u79 14 

@ate,petition accepted is date it is considered to be in proper form by the U.S. Customs Service and the Treasury; 
plhlication of proceeding notice is date anti-dusprng proceeding notrce is published I” the Federal Register; and 
injury determination is date ITC issues its determinations. 

b/&lee of LTW minimal in terme of volw of exprt sales involved and/or formal assurances received that there 
- would bc no future sales at LTIV. 

c/expDrters gave formal aesurances that they terminated S&es to the United States and sales would not b+ resumed. 

discontinued with respect to Korea: proper country of origin determined to be Japan. 

74 



APPENDIX I APPENDIX I 

g/Discontwwd on basis of minimal duapxq maxqw~~ xi relation to total sales canblned with manufacturer’s 
assurances that it would not sell at LTW. 

f/Discontinusd du to receipt of certain specialized camnitawrits fran ths auto&Ale exporters who ha3 sales at 
LTFV, includinq certain unique circunstancce found to exist during the investigation and steps taken to reduce 
or eliminate extant to which pc~ee to the Unitad States were lowsr than bane market prices. 

q/Investigation reopan@d 3.4~78 to enable U.S. Custana Service to corduct thorough analysis of prductkon costs. 

k@etitioner withdrew petition wthwt prejudice bawd on effective ilrplementation of steel trrqqec prxe mechawan. 



APPENDIX II APPENDIX II , 1%" 

Precea~LTw Kuring LTFV turing injury 
Percent Pews-k Fwcent 

Unit of 
of total 

Iqxeesim fabric 
of mmnde fiber/ 
Japan pcunds 

Animalglueaml n 
inedible @atin/ 
Netherlands PaurIs 

AniJual glue ad 
inedible gelatin/ 
w. Germany pxyds 

Animal glue ad 
inedible gelatin/ 
sederi PwdS 

ARimalglued 
indible gf&atin/ 
YtJqx3ldVia cwnds 

Helaminein crystal 

fW Jm pounds 

pressure sensitive 
plastic GIpe/ 
I-lY sq. Y&S 

NEGATIVE IlaJum 
AQFwMA"IvE 

Cemnt,kxico lxxlnd5 

. Bricka/Canida 1,000 s.8E 

Tantalm electrc- 
lytic fixed 
capacitor/ 
Jaan each 

Saccharin/Japan pxuds 

Saccharin/S. Korea pumds 

Pressure sensitive 
plastic tape/ 
w. Germany sq. yards 

. ~- 
anitted 1 

15 93.7 16 84.2 9 90.8 not available 

/, I 

27 20.1 20 15.3 53 57.2 66 46.9 1’ 

13 9.7 16 12.2 15 23 15.9 ‘, 

1 0.1 0 0 0 0 

16 11.9 0 0 0 0 ,” 

667 85.2 300 90.9 0 

726 13.3 755 11.1 599 

27.9 

0 

0 

0 

22.1 

0 

0 

0 

509 

0 

22.1 

27,202 6.3 42,347 14.0 19,673 5.5 42,282 

93 100.0 91 89.2 a2 80.4 66 

13.8 

89.2 

1,167 la.7 1,573 16.7 3,710 27.6 4,056 29.5 

186 71.5 187 70.3 198 73.0 156 60.3 

47 18.1 65 24.4 61 22.6 77 29.7 

1,356 24.9 1,480 21.8 735 27.1 810 35.2 

ani&3 1 

76 

.,. ',' .,';I.,, 1:. a_ ,' -"' ', '. ,-' .' :. ', : 
',-. . .,.' ',. 2, ',1 

I,, 



APPENDIX III APPENDIX III 

luxunt 
- 

i4lmlmt 
requested 

Varied frun 
15 yen to 
635 yen 
deperdirq cm 
destination 

1.76 percent 
for 1st year 
of sales. 

2.91 percent 
for 2nd year 
of sales. 

1.59 percent 
for 1st year 
of sales. 

1.51 percent 
fur 2rx.l year 
of sales. 

.35 percent 
for 1st year 
of sales. 

.ll percent 
for 2nd year 
of sales. 

Varied fran 
0 to 945 
yen, depending 
upon size 
of chain 
involved. 

.29 percent 
for 1st year 
of sales. 

.2l percent 
for 2nd year 
of sales. 

Amxnt claimed 
Varied for 
each of 53 
types of roller 
chains. 

1572 yen for 
1st year of 
sales. 

1948 yen for 
2nd year of 
Ed.l@S. 

77 

Cusnadity/Ccuntry 

Japan: 
Railer chain 

Nature of adjustmnt 

&mwed actual 
amant claimed 
for del iv&es 
to each custaeer. 

8-l/2 nrnlths Circumstances of sale- 
inland freight costs 
frun imnufacturerk 
plant to Imae market 
CUStcmerS. 

Railer chain 1.76 percent 8-l/2 lmnths 

8-l/2 mnths 

E-1/2 months 

8-l/2 mnths 

8-l/2 months 

8-l/2 mnths 

8-l/2 months 

cirmtancee of sale- 
interest expsnee-harts 
lnarket sdbles are ueually 
pafd by proni~-Y -0 
Export sales generally 
require imadiate cash 
paylrPnt* 

Ci-t.sncee of sale- 
axFeneesof=J 
activitiss-Tof 
salm'a salarie+ 
retirssmt allumnces, 
travel, entsrtaimnt , 
etc. 

2.91 percent 

bller chain Claim disalluwed for 
both years. Manufac- 
turer did not satis- 
factorily demnstrate 
that these expenses 
were directly related 
to sales in question. 

Disallmed because of 
failure to demnstrate 
direct relationship to 
sales. 

Ralier chain Ci-tances of sale- 
adve*ising expenses 
incurred for hm? market 
sales. 

Disallowed because 
of failure to 
demnstrate direct 
relationship to 
sales. 

Ibller chain circumstances of sale- 
warehouse expense-ham 
market sales are distri- 
buted fran a warehouse 
whereas export sales 
are distributed fran 
the plant. 

Railer chain 8-l/2 months 

8-l/2 months 

8-l/2 months 

.28 percent Cimtances of sale- 
warrants emfmse-ham 
market &es are given 
a l-year warranty whereas 
export sales contain m 
warranty. 

-0793 percent 

Railer chain 

Wler chain 

Circunstances of sale- 
cc& for packaging 
mterial arkI labor 
for export sales. 

Considered irrele- 
vant because suffi- 
cient sales of cut 
chain existed in 
hme market to make 
valid ccmparison of 
prices. 

E-l,'2 rmnths 

8-l/2 rronths 

Similar merchandise- 
Mditicnal manufacturing 
cc&s to cut chains for 
export to specified 
lengths. 
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Time required 
to respond 

(note al 

lutmunt AmOunt 
requested - -of adjustment 

Canada: 
Steel jacks 
(fair value 
investigation) 

Steel jacks 
(fair value 
investigation) 

Staxl jacks 
(last master 
list issued) 

13 mths 1 percent 1 percent CircmWances of sale- 
cash disaxmt for lmne 
marketcustamars. 

Differences in quantities 47 percent 45 percent 13 mths 

10 lronths Quantity Percent 47 parcent 
l-24 40 for all sales 

25-49 43 regardlessof 
SO-199 45 quantity. 

20O-over 47 

12percent 12 percent 

Differems in quantities 

Stceljacks 
(last master 
list issued) 

MXiCO: 
Elemntal 
sulphur 

10 no0th.s Cimtancee of sale- 
Federal sales tax. 

15 pesos per Disallcmd 
metric ton 

3 years, 
3 mths 

Similar merchandise- 
a&IiticmaL mamfacturing 
costtoreduce~ 
antent of eulpbur to 
15 percent. 

Saden: (note b) 
RaYAd cement 1974 sales - 2.74 Km 2.74 Km 

1975 sales - ,3.11 Km 3.11 Krona 

15 IlKmths 

15imnths 

Cirmtances of sale- 
te&nica.lexpensesfor 
assistance to hcme 
market custaners. 

Circumtarms of sale- 
aalestimrketing'- 
expense. 

Circurrrtances of sale-- 
advertising expense. 

patland cfment 1974 sales - 3.44 Kruba 

1975 sales - 4.41 Kmna 

1974sales- .57Knma 

1975 sales - .66 Krcna 

1974 sales - 2.86 Km 

1975 sales - 3.01 Km 

1974 sales - 0 

1975 sales - .02 Krcna 

1974 sales - .74 Krcna 

1975 sales - 0 

1974 sales - 1.95 Krona 

1975 sales - 2.5 Kmna 

3.14 Km 

4.03 Knxla 

.57 Krona 

.66 Ktmna 

2.86 Krcna 

3.01 Kruna 

15IlKmths 

15mnths 

15 llrxlths 

15nmths 

15rmnths 

15mnths 

.02 Krona 15mnths 

.74 Krcma 15 months 

1.95 KYQM 

2.5 Qona 

15 rlvxlths 

15mnths 

Partlardcenmt 

portlard cemnt Circumtances of sale- 
interest expense. 

Featland cment Circmtances of sale- 
baddebts. 

Pmtlandcemnt Circunstances of sale- 
warrantyexpense. 

Portland a!ment Circunstances of sale- 
tranwclrtatim coats 
fran bnufacture* plant 
to hcma market custaners. 

Rxtland cemnt 

Patlardcemmt 

Fortlat-rl cBment 

1974 sales - 2.25 Kmna Disallowed 

1975 sales - 3.00 Km Disallowed 

1974 sales - 1.02 Km Disallowed 

1975 sales - 1.59 Kmna Disallowed 

15 Ilunths 

15imnths 

15 mcilths 

15rmnths 

15 months 

15 mnths 

CircuWmces of sale- 
terminal operating 
expense. 

. 
CircmWances of sale- 
internal technical 
department expenses. 

Circmtstames of sale-- 1974 saLes - 3.46 Krona Disallowed 
otter expenses. 

1975 sales - 3.78 Krona Disallowed 

Mime required to respond was measured frm tims manufacturers'pricing data received until a master 
list was issued or finding of dunping was published. 

i+mmts requested ard mrove.~I are par metric ton. 
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APPENDIX IV 

Commod i ty/ 
country Company 

Japan: 
Methionine A 

Methionine 0 

Methionine C 

Mexico: 
Sulphur D 

Sulphur E 

EXAHPLES IN WHICH POTENTIAL DUMPING 
DUTIES EXCEED BOND COVERAGE 

Face value 
of 

entry bond 

$ 100,000 8 624,658 50. s 312,329 

100,000 1,535,496 50 767,748 

2,500;000 18,107,423 50 9,053,711 

1,500,000 401919,737 73 29,871,408 

75,000 104,472,198 73 76,264,704 

Value of Estimated 
unlfquidated dumping Potential 
merchandise margin dumping 
jnote a) jnote b) duties due 

(percent 1 

Unsecured 
potential 
duties 

S 212,329 

667,748 

6,553,711 

28,371,408 

76,189,704 

I 

,! 

z/Merchandise not secured by additional bonding that would guarante; payment 
of potential dumping duties. 

b/Reflect dumping margin for bonding purposes set at time of withholding of 
appraisement and may not represent current margins. 



APPENDIX V APPENDIX V 

JUDICIAL REVIEW 

Section 169 of, the Antidumping Act provides for review ? 
of determinations of foreign market value, purchase or I' 
exporter's sale price, and assessment of the special dumping 1' 
duty in the United States Customs Court, the Court of Customs izll 
and Patent Appeals, and ultimately, by writ of certiorari, l-/ 
the United States Supreme Court. The Antidumping Act does 

11 # :i 
not provide for direct review of ITC determinations of injury, 
whether affirmative or negative, 

1;; 
2/ but the courts do review ;: 

ITC's determination of what "an industry in the United States" ;' 
is that suffers from threatened or actual injury. 

)  

However, under the Trade Act of 1974, a U.S. manufacturer,:' 
producer, or wholesaler can now directly challenge a deter- 
mination that foreign merchandise is not being, nor likely to 
be, sold in the United States at less than its fair value. 
In an affirmative determination of dumping, the importer may 
not appeal or challenge the decision until dumping duties 
are actually assessed and paid. Since the Customs Service 
has a backlog of assessments in antidumping cases as noted 
on page 34, the importer in many cases may be unable to 
challenge the finding of dumping for 3 to 3-l/2 years after 
Treasury's final determination of dumping. However, a 
challenge of an affirmative dumping finding may be obviated 
in cases where foreign exporters or domestic importers avoid 
the assessment of a dumping duty by either increasing the 
price of merchandise in future shipments to eliminate dump- 
ing margins or discontinuing further exports of the mer- 
chandise to the U.S. market. 

i/A petition filed by a party seeking review of a case in 
the U.S. Supreme Court. 

&hlt see SCM Corporation v. United States, C.R.D. 78-2 
( Cust. Ct. May 11, 1978) where the Customs Court held 
that it had jurisdiction to review a negative injury 
determination brought pursuant to 19 U.S.C. 1516(c) 
(1976). 
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APPENDIX VI APPENDIX VI 

RECENT DEVELOPMENTS CONCERNING THE 
ANTIDUMPING CODE AND U.S. ADMINISTRATION 

OF THE ANTIDUMPING ACT 

Following discussions of the contents of our draft 
report, Treasury advised us of the following recent develop- 
ments, 

GATT ANTIDUMPING CODE 

Significant amendments to the Code were agreed upon $d- 
referendum at the meeting of the GATT Committee on February 27 
and 28, 1979. Essentially, they bring the Code into alignment 
with the Subsidies/Countervailing Duty Code that has been 
negotiated in the multilateral trade negotiations. Among the 
changes that affect our report are 

--deletion of the "principal cause of injury" test; 

--adoption of the principle of disaggregation of 
causes of injury to bring the Code into closer 
harmony with ITC practices; 

--inclusion of an expanded procedure for the accept- 
ance of undertakings and assurances as a basis for 
discontinuing investigations (but which expressly 
does not by its terms authorize quantitative 
restraints as a basis for discontinuance.) 

Treasury anticipates that the amended Code will be pre- 
sented to Congress toqether with the other Codes being nego- 
tiated in the MTN and to propose amendments to the Act to 
implement the new version of the Code. 

In addition, the consensus paper on sales at a loss indi- 
cates the countries that presently apply antidumping measures 
believe that a "sales at a loss" provision, modeled on section 
205(b) of the Antidumping Act, is an indispensable element of 
future antidumping measures. 

Treasury believes that its strong opposition to dis- 
continuing dumping cases on the basis of "quantity assurances" 
has at least prevented the express inclusion of such a pro- 
vision in proposed revisions to the Antidumping Code. It 
would not want to see such a provision in the U.S. law. 
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APPENDIX VI 

ADMINISTRATION OF THE 
ANTIDUMPING ACT 

The Commissioner of Customs has recently brought 25 addi- 
tional import specialists to Washington from the field in 
order to bring all master lists up to date. It is his hope 
that by the end of March 1979 all master lists for which in- 
formation is currently available will be up to date. 

The suggestion that reports from foreign companies be sent 
to Washington for review prior to verification has also been 
implemented. 

In January 1979, Treasury published an Antidumping 
Proceeding Notice concerning Carbon Steel Plate from Belgium, 
France, the Federal Republic of Germany, the Netherlands, and 
the United Kingdom, 44 FR 2053 (Jan. 9, 1979), based on a peti- 
tion filed by Lukens Steel Company that expressly claimed in- 
jury from sales above trigger prices but below the exporters' 
"fair value." As the same product from Japan was under a 
finding of dumping published earlier in the year in the 
"Gilmore" case, 43 FR 22937,(May 30, 1978), and Treasury had 
self-initiated proceedings against exporters of this product 
that were selling it below trigger prices from Poland, Spain, 
and Taiwan, 43 FR 49875 (1978), prosecution of this limited 
complaint was not regarded by Treasury as inconsistent with 
its "trigger price mechanism." The self-initiated proceeding 
concerning Spain was terminated, as was the investigation 
based on Lukens' petition concerning the United Kingdom, 43 
FR 54315 (1978), 44 FR 11285 (1979). A final LTFV determi- 
nation has been published concerning the product from Taiwan, 
44 FR 9639 and a tentative determination has been published 
concerning Polish plate, 44 FR 7005 (1979). 

After Treasury's responsibility to waive countervailing 
duties expired on January 2, 1979, it accepted bonds instead 
of such duties, pending congressional action to extend the 
waiver authority. During that period, Treasury learned that 
a number of bonding companies required the posting of lOO- 
percent collateral from particularly small importers. 

(48295) 
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