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Recent cases of corporate fraud 
and mismanagement heighten the 
Department of Justice’s (DOJ) need 
to appropriately punish and deter 
corporate crime. Recently, DOJ has 
made more use of deferred 
prosecution and non-prosecution 
agreements (DPAs and NPAs), in 
which prosecutors may require 
company reform, among other 
things, in exchange for deferring 
prosecution, and may also require 
companies to hire an independent 
monitor to oversee compliance. 
This testimony provides 
preliminary observations on  
(1) factors DOJ considers when 
deciding whether to enter into a 
DPA or NPA and setting the terms 
of the agreements, (2) methods 
DOJ uses to oversee companies’ 
compliance, (3) processes by 
which monitors are selected, and 
(4) companies’ perspectives 
regarding the costs and role of the 
monitor. It also includes the results 
of GAO’s recently completed work 
on DOJ’s efforts to document the 
monitor selection process 
(discussed in objective 3). GAO 
reviewed DOJ guidance and 57 of 
the 140 agreements negotiated 
from 1993 (when the first 2 were 
signed) through May 2009; and 
interviewed DOJ officials, officials 
from 17 companies, and 6 
monitors. While not generalizable, 
these results provide insight into 
decisions about DPAs and NPAs.  

What GAO Recommends  

GAO recommends that the Deputy 
Attorney General adopt internal 
procedures to document both the 
process used and reasons for 
monitor selection decisions. DOJ 
agreed with our recommendation.  

Prosecutors in all 13 DOJ offices with whom GAO spoke said that they based 
their decision on whether to enter into a DPA or NPA on DOJ’s principles for 
prosecuting business organizations, particularly those related to the 
company’s willingness to cooperate, collateral consequences to innocent 
parties, and remedial measures taken by the company. However, prosecutors 
differed in their willingness to use DPAs or NPAs. In addition, prosecutors’ 
varying perceptions of what constitutes a DPA or NPA has led to 
inconsistencies in how the agreements are labeled. In March 2008, DOJ issued 
guidance defining DPAs and NPAs, but this guidance is not consistently 
followed, in part because not all DOJ offices view it as mandatory. DOJ plans 
to determine the need to take additional steps to require consistency in the 
use of the labels DPA and NPA. While DOJ and companies generally 
negotiated the terms of DPAs and NPAs—such as monetary payments and 
compliance requirements—DOJ also considered other factors in its decisions, 
such as monetary gains to the company as a result of the criminal misconduct.
 
To ensure that companies were complying with the terms of the DPAs and 
NPAs, DOJ employed several oversight mechanisms, including the use of 
independent monitors, coordination with regulatory agencies, and other 
means. Of the 57 agreements GAO reviewed, 26 required the company to hire, 
at its own expense, an independent monitor. In the remaining agreements, 
DOJ relied, among other things, on reports from regulatory agencies or from 
monitors hired by companies under separate agreements with these agencies, 
and company certifications of compliance. 
 
For the DPAs and NPAs GAO reviewed, even though DOJ was not a party to 
the contracts between companies and monitors, DOJ typically selected the 
monitor, and its decisions were generally made collaboratively among DOJ 
and company officials. Monitor candidates were typically identified through 
DOJ or company officials’ personal knowledge or recommendations from 
colleagues and associates. In March 2008, DOJ issued guidance stating that for 
monitor selection to be collaborative and merit-based, committees should 
consider the candidates and the selection must be approved by the Deputy 
Attorney General. However, because DOJ does not require documentation of 
the process used or the reasons for particular monitor selection decisions, it 
will be difficult for DOJ to validate whether its monitor selection guidance-
which, in part, is intended to instill public confidence-is adhered to.  
 
Some company officials GAO spoke with reported that they had little leverage 
to address concerns about the amount and scope of the monitors’ work and, 
therefore, would like DOJ to assist them. GAO in its ongoing work will assess 
this and other issues about the use and oversight of DPAs and NPAs. 
 

View GAO-09-636T or key components. 
For more information, contact Eileen Larence 
at (202) 512-8777 or larencee@gao.gov. 

http://www.gao.gov/products/GAO-09-636T
http://www.gao.gov/cgi-bin/getrpt?GAO-09-636T


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


