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Although the organization of entities providing
international telecommunications services varies from nation to
Lntioa, the United States and foreign etities jointly provide
invernational telecommunications services and jointly own the
cab.e and satellite facilities over which the services are
provided. Development and implementation of a U.S. policy
goveLning the construction and use of international
telecommunications facilities involves primarily te
respon.ibilities of the Federal ommunications Comis.ion (FCC),
but can also involve the responsibilities f the Stat-
Department- the Office of Telecommunications Policy, and the
Office oi Telecommunications in the Department of Coserce.
Findings/onclusions: a more effective international
telecomsun!.cations facilities policy can be developed and
carried out by developing specific procedures for coordinati' 
the decisiontaking responsibilities of the agencies involved.
establishing and maintaining policy guidelines for facilitie,
which will ai'ov U.S. international carriers and foreign
entities to plaa their own actions; clarifying the process oi
providing instractions to the Coaunications Satellite
Corporation in its role as U.S. representatve i the
International Teiecommunications Satellite Organization;



amending the statute thbrougu hich the CC iplements an
international facilities policy; and repealing the Cable Landing
License Act of 121. ecosmendations: The Chairman of the FCC
should: initiate a rulealking in which procedures will be
established or the FCC to coordinate with cther agencies in
develo'aent and iplementation of policy or international
telecomsuications; evaluate future internat.onal facilities
within a regulatory policy framework; and stablish policy
guidelines for international telecommunications facilities in
other arts of the world. (SC)
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' REPOiT BY THE

Comptroller General
OF THE UNITED STATES

Greater Coordination And A More
Effective Policy Needed For International
Telecommunications Facilities

GAO believes that a more effective inter-
national telecommunications facilities policy
can be developed and implemented by:

--Establishing specific procedures for co
ordinating decisionmaking respon-
sibilities.

--Establishing and maintaining policy
guidelines for facilities which will allow
U.S. international carriers and foreign
entities to plan their own actions.

--Clarifying the process of roviding in-
structions to the Comrr jnications
Satellite Corporation in its ole as U.S.
representative in the Interr,ational Tele-
communications Satellite Organization.

--Amending the statute through which
the Federal Communications Commis-
sion implements an international facili-
ties policy.

--Repealing the Cable Landing License
Act of 1921.
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!,0¢0 COMPTROLLER GENERAL OF '.'HE UNRTED STATE
WASHINGTON. D.C. 258

B-168707

The Honorable Lionel Van Deerlin
Chairman
and

The Honorable Louis Frey, Jr.
Ranking Minority Member
Subcommittee on Communications
Committee on Interstate and Foreign

Commerce
souse of Representatives

Pursuant to your joint April 27, 1977, request, we havereviewed the coordination among the Federal Communications
Commission; the Office of Telecommunications Policy; theOffice of Telecommunications, Department of Commerce; and
the Department of State in implementing the poper oversight
of international telecommunications.

Tn this our second report, we address how effectively
each agency is carrying out its responsibilities and what
coordination occurs among them. In addition, we have in-
cluded our recommendations for improving the present U.S.
structure for handling international telecommunications.

Our first report, issued September 29, 1977, entitled
"Responsibilities, Actions, and Cordination of Federal
Agencies in International Telecommunications Services" (CED-
77-132), provided appropriate information on the responsibil-
ities and activities of each agency.

As your office requested, we did not take the additionaltime needed to obtain written agency comments. However, we
discussed the matters presented with agency officials and
have considered their comments in this report.

As agreed, we are sending copies of this report to the
House and Senate Appropriations Committees, the House Com-
mittee on Government Operations, the Senate Committee on
Governmental Affairs, the House Committee on Interstate and
Foreign Commerce, the Senate Committee on Commerce, Science,
and Transportation, and the h,ads of the agencies scussed
in the report.

Comptroller General
of the United States



COMPTROLLER GENERAL'S GREATER COORDINATION AND A
REPORT TO THE SUBCOMMITTEE MORE EFFECTIVE POLICY NEEDED
ON COMMUNICATIONS FOR INTERNATIONAL
COMMITTEE ON INTERSTATE AND TELECOMMUNICATIONS FACILITIES
FOREIGN COMMERCE
HOUSE OF REPRESENTATIVES

DIGEST

International telecommunications are vitllly
important to the United States and other
nations of the world. International diplo-
matic and economic activity, military pre-
paredness, and cultural exchange depend on
the network of international telecommuni-
cations facilities and services.

The organization of entities providing in-
ternational telecommunications services, such
as telephone or telegraph, varies from nation
to nation. While the U.S. international car-
riers are private businesses subject to
Government Legulation, most foreign telecom-
munications entities are national, government-
owned operations. Despite the different
metnods of organization, however, the U.S. and
foreign entities jointly provide international
telecommunications services and jointly own
the cable and satellite facilities over which
the services are provided.

Development and implementation of a United
States policy governing the construction and
use of international telecommunications facil-
ities involves primarily the responsibilities
of the Federal Communications Commission. But
policy development also can involve the re-
sponsibilities of the State Department; the
Office of Telecommunications Policy; and the
Office of Telecommunications in the Department
of Commerce.

A more effective international telecommuni-
cations facilities policy can be developed
and carried out by:

--Developing specific procedures for co-
ordinating the decisionmaking responsi-
bilities of the agencies.

ThaL. Upon rcmoval, the report
cover date should be noted hereon.
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-- Establishing and maintaining policy
guidelines for facilities which will
allow U.S. international carriers
and foreign entities to plan their
own actions.

-- Clarifying the process of providing
instructions to the Communications
Satellite Corporation in its role as
U.S. representative in the Inter-
national Telecommunications Satellite
Organization.

--Amending the statute through which
the Commission implements an inter-
national facilities policy to rec-
ognize the unique characteristics of
the environment in which the Commis-
sion reaches a decision.

--Repealing the Cable Landing License
Act of 1921.

COORDINATING PROCESS

The Communications Act of 1934 and the Com-
munications Satellite Act of 1962 are the
statutory base from which international tele-
communications policy has evolved. Regulatcry
responsibilities contained in these acts have
placed the primary statutory authority for
developing facilities policy within the
Commission. (See p. 46.)

In developing and implementing this policy,
however, the Commission has not coordinated
its re.ponsibilities effectively with those
of the Office of Telecommunications Policy
and the State Department. State of course
has specific responsibility for foreign pol-
icy and relations with other nations and the
Office of Telecommunications Policy has broad
responsibility to develop executive branch
telecommunications policies which promote the
public interest, contribute to the full devel-
opment of the economy, and promote effective
use of telecommunications. (See p. 47.)

But this lack of coordination has not been
limited to the Commission. While the Office
of Telecommunications Policy is required
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by executive order to coordinate the activi-
ties of the executive braich in developing
telecommunications policy, due to a dis-
agreement with the State Department over the
extent of this responsibility, the Office did
not do so. (See p. 47.)

GAO recommends that:

-- The Chairman of the Federal Communi-
cations Commission initiate a rule-
making in which procedures will be
established for the Commission to
actively coordinate with other Federal
agencies on the future develop;ment
and implenmentation of policy on inter-
national telecommunications facilities.

-- The Director of the Office of Telecom-
munications Policy and the Secretary
of State establish pecific procedures
for providilng the Federal Communications
Commission with unified executive branch
views on international matters such as
foreign relations, national security,
and economic development.

POLICY FOR INTERNATIONAL
FACILITIES

The Federal Communications Commission's policy
for international telecommunications facilities
to date has been confined to the North Atlantic.
This policy has evolved from a framework within
which the U.S. carriers and their foreign corre-
spondents could plan transatlantic facilities to
a Commission policy under which the Commibsion
reviews facilities in the context of a compre-
hensive plan developed by the Commission. This
plan specifies how facilities will be used and
when. (See p. 48.)

There is a basic difference between these two.
A policy in which the Commission only provides
regulatory guidance leaves the responsibility
for planning within those entities which con-
struct and operate the international tele-
communications network. But a policy in which
a comprehen.ive plan is developed by the Com-
mission shifts planning responsibilities for
facilities from the operational entities to
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the regulator. In this regard, the Commis-
sion's comprehensive plan for the North
Atlantic does not provide an effective frame-
work for dealing with international facilities
because the comprehensive plan

-- does not recognize that final authority
over international satellite facilities
resides with the International Tele-
communications Satellite Organization,

-- lacks agreement on the planning prin-
ciples and specific facilities between
the United States and the foreign tele-
communications entities, and

-- considers and endorses a new satellite
facility which had already been
approved over a year earlier, in Sept-
tember 1976, by the International Tele-
communications Satellite Organization.

Given these circumstances, an effective policy
for international facilities cannot Be main-
tained within the context of a Commission-
developed comprehensive plan.

The Chairman of the Federal Communications
Commission should

-- evaluate future international facili-
ties within a regulatory policy frame-
work which establishes and maintains
policy guidelines from which the car-
riers and foreign entities can plan
future facilities and

--establish policy guidelines for inter-
national telecommunications facilities
in other parts of the world.

INSTRUCTING THE COMMUNICATIONS
SATELLITE CORPORATION

An improved framework is needed for providing
U.S. regulatory and executive branch instruc-
tions on regulatory and foreign policy issues
to the Communications Satellite Corporation as
the U.S. representative in the International
Telecommunications Satellite Organization.
The current framework is the result
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of a disagreement between the Federal Com-
munications Commission and the State Depart-
ment over their respective authorities to
instruct the Corporation on satellite facil-
ities decisions. The current framework did
not resolve this disagreement, it provided
only a procedural method for providing in-
structions to the Corporation. The framework
also did not clarify the specific matters on
which the Government would provide instruc-
tions to the Corporation. (See p. 50.)

In addition, it did not anticipate that the
Corporation would be given any instruction
regarding the construction of new satellite
facilities prior to the Commission's approv-
ing the Corporation's license application
under section 214 of the Communications _

of 1934.

Because the Commission had no objection to
the Corporation's acting on a proposed sat-
ellite facility, it may have

--lost its options for ruling on the
Corporation's satellite application,

--denied all parties their procedural
rights under the Administrative
Procedure Act, and

-- jeopardized the possible continued
development of cable and satellite
technologies and their most effec-
tive and timely applications, con-
trary to the Commission's policy.
(See p. 51.)

The Congress should amend the Communications
Satellite Act of 1962 to reflect:

--That the Commission has final authority
to instruct the Corporation under sec-
tion 201(c) of the Communications Sat-
ellite Act for regulatory matters.

-- Tha the President has final instruc-
tional authority under section 201(a)
of the Communications Satellite Act for
foreign policy matters.

TmeoStar

v



-- That the President has final instruc-
tional authority on a regulatory mat-
ter in which he determines that a
clear overriding national interest
concern exists. In such a case, the
President would provide a separate
instruction to COMSAT.

--That a final instruction to participate
in the construction of a facility will
not be issued to the Corporation before
the Commission has issued a license for
that facil ty to the Corporation pur:u-
ant to section 214 of the Communications
Act of 1934.

INTERNATIONAL FACILITIES
DECISIONS

In developing a policy for nternational tele-
communications facilities, te Federal Communi-
cations Commission has recognized the importance
of the views of foreign telercommunications
entities in their roles as coowners of cable and
satellite facilities and coproviders of inter-national telecommunications services. However,
section 21-4 of the Communications Act--the prin-
cipal statute with which the Commission imple-
ments international facilities policy--does not
require the Commiss-on to authorize international
facilities in any manner different from domestic
facilities and makes no specific provision for
considering the views of the foreign entities.
Section 214 only requires the Commission to cer-
tify that a facility is required by the public
convenience and necessity. Therefore, the Com-mission has determined that the views of foreign
entities may not be substituted for, or given
precedence over the Commission's determinations
of the national public interest. (See p. 52.)

While the Commission's interpretation is within
the statutory framework, the Commission's in-
terpretation increases the risk of a U.S. inter-national telecommunications facilities policy
which cannot be implemented because it conflicts
with the policy of the foreign telecommunications
entities.

Interaction between the U.S. and foreign enti-
ties should be a two-way street--in that both
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the views and concerns of each party are
known and shared. Considering the separate
views of the foreign entities ad the impact
on the U.S. ratepayer is a difficult task.
However, the United States relies on tne
foreign telecommunications entities to pro-
vide service and ownership in facilities.
Consequently, an effective international fa-
cilities policy requires a thorough consider-
ation of their views in U.S. decisionmaking.

therefore, the Congress should amend section
214 of the Communications At of 1934 to rec-
cognize, as a matter of policy, that decisions
on international facilities are distinct from
decisions on domestic facilities. This rec-
ognition should include expanding the test of
public convenience and necessity for inter-
national facilities to

--recognize the joint ownership of inter-
national telecommunications facilities,
and

-- recognize that Commission decisions can
impact the decisions of foreign entities.

REPEALING TEE CABLE LANDING
LICENSE ACT OF1 921

The Congress enacted the Cable Landing License
Act of 1921 when only one telecommunications
entity, either foreign : U.S., owned each in-
ternational cable facility. The act allowed
the President to ontrol the landing of cables
by forei;n entities in the United States. Sub-
sequently, the President delegated his respon-
sibility by executive order to the Federal
Communications Commission subject to State
Department concurrence. (See p. 54.)

Since international telecommunications have
evolved into a joint venture among nations with
cable facilities jointly owned arid telecommuni-
cations services jointly provided, there is
no longer a need for a separate act to control
the landing of cable facilities by foreign en-tities. Tne provisions of section 214 of the
Communications Act and the implementation of
other recommendations contained in t'iis report

Tear Sheet
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will provide adequate control over theParticipation of foreign entities in cable
facilities.

Therefore, in conjunction with the implemen-
tation of other recommendations contained inthis report, the Congress should repeal theCable Landing License Act of 1921.

OBSERVATIONS ON UNRESOLVED QUESTIONS

There are questions relating to international
telecommunications which go beyond the coor-dination of activities and facilities policy
issues addressed above. To assist inter-national telecommunications decisionmakers,
GAO has provided its observations on thefollowing questions:

-- Is comprehensive cable and satellite
planning possible?

--Will current efforts on rate of return
regulation have an impact on U.S.
international carriers?

--What alternatives exist for reducing
regulatory lag?

--Will the National Telecommunications
and Information Administration be an
effective replacement for the Office
of Telecommunications Policy and the
Office of Telecommunications, Depart-
ment of Commerce?

As the Committee requested, GAO did not takethe additional time to obtain written agency
comments; however, the report was discussedwith agency officials and their views wereconsidered. They agreed that clarification
of responsibilities is needed.
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GLOSSARY

Adjudication Agency process for the formulation of an
order

Box-Jenkins A relatively new method of forecasting
economic or business data series devel-
oped by two statisticians, George Box
and Gwilyn Jenkins

Circuit A transmission path between one point
and another

Communications A company, organization, or individual
common carrier providing wire or electronic communica-

tions services for hire

Diversity The provision of two or more independent
routes to supply the required services
between specified countries

Docket When FCC initiates a proceeding througn
the adoption of a Notice of Proposed
Rulemaking or Notice of Inquiry, t is
assigned a docket number for administra-
tive control purposes. Docket numbers
are assigned sequentially and are also
used in other types of investigative and
judicial proceedings.

Earth station A fixed station used in communica:ions
satellite service for transmitting or
receiving information from satellites

Ex parte On one side only, done for, in behalf of,
or on the application of one party only

Exponential The forecast of a data series which is
growth best described mathematically by a curved

line having a constant base and a vari-
able exponent (y=ax)

Facsimile The transmission of still pictures, maps,
diagrams, and text. Images are scanned
by the transmitter and reconstructed by
the receiver and duplicated on some form
such as paper



INTELSAT oard The INTELSAT organ which has responsi-
of Governors bility for the design, development, con-

struction, establishment, operation, and
maintenance of the INTELSAT space seg-
ment. Each Governor has a voting partic-
ipation on the Board equal to that part
of the investment which he represents

INTELSAT The set of two multilateral agreements
definitive consisting of (1) the Agreement Relating
arrangements to the International Telecommunications

Satellite Organization, an agreement
among governments and (2) an Operating
Agreement between the investors and par-
ticipants in INTELSAT. The agreements
became effective February 12, 1973

International The courtesy and respect of peaceful
comity nations for each other's laws and

institutions

Leased channel A dedicated private line service whereby
service a customer can communicate to a given

foreign point over circuits set aside for
his use

Linear growth The forecast of a data series which is
best described mathematically by a
straight line

Memorandum A document eploved by FCC to announce
Opinion decisions of FCC proce dings
and Order

Message telephone Switched service furnished to the general
service public as distinguished from private line

telephone services

Message telegraph The international equivalent of domestic
sertice telegram service

Notice of Inquiry When FCC determines that is does not have
enough information to support a proposal
to amend the rules, it may adopt and pub-
lish a Notice of Inquiiy requesting the
public to provide it with more informa-
tion and details on specific issues



Notice of A document adopted by FCC covering
Proposed specific rule changes it is proposing
Rulemaking to adopt and inviting members of the

public to file their written views
concerning the proposal

Order The whole or any pert of the final
disposition or judgment of an agency
in a matter other than rulemaking but
including licensing

Pleading Any one of the formal written statements
of accusation or defense presented by
the parties in an action of law

Rate of return A method of regulation which allows a
regulation regulated firm to earn revenues equal

to its cost of service, including a
fair return to stockholders and bond-
holders. Such regulation attempts to
prevent firms from receiving unregulated
monopoly profits but still allows them
to attract new capital

Reconsideration Taking up for renewed consideration an
item which had been passed or acted on
previously

Record A written account of some transaction
drawn up under authority of law by a
proper officer and designed to remain
as permanent evidence of the matte to
which it relates

Record services Services which generally result in some
form of "haLd copy,". such as a telegram
or telex message

Redundancy The planned provision of excess capacity
beyond the service requirements

Rulemaking Agency process for formulating, amending,
or repealing a rule

Space segment The telecommunications satellites and the
tracking, telemetry, command, control,
monitoring, and related facilities re-
quired to support the operation of the
satellites



TASI Time Assiqnment Speech Interpolation. A
system employed to increase the capacity
and reliability of overseas telephone
circuits. The system detects pauses in
normal conversation and transmits other
active conversations during these pauses

Telex A teletypewriter exchange service where-
by a customer obtaining a teletypewriter
from Western Union or an international
record carrier can communicate with an
interconnected teletypewriter on Western
Union's domestic network or an inter-
national record carrier's international
network

Traffic The total communications flow, such as
conversations, written messages, fac-
simile, or data, in a telecommunica-
tions system

Voice-grade A cable containing circuits which are
cable capable of transmitting human speech

Voice services Services which have an oral input or
output, such as ordinary telephone serv-
ice and private-line telephone service



CHAPTER 1

INTRODUCTION

International telecommunications are vitally important
to the United States and other nations of the world.
International diplomatic and economic activity, military
preparedness, and cultural exchange depend on the network of
international telecommunications facilities and services.
Technological avances continue to increase the capacity and
lcwer the costs of international facilities as well as im-
prove the services provided over these facilities. These
advances have not only stimulated increased use of interna-
tional telecommunications but also have increased U.S. inter
action with other international telecommunications entities.

In response to these technological changes he House
Subcommittee on Communications, Committee on Interstate and
Foreign Commerce, has begun a reassessment of the Nation's
principal communications legislation--the Communications
Act of 1934 (47 U.S.C, 151 et seq.) and the Communications
Satellite Act of 1962 (47 U.S.C. 701 et seq.). As part of
this process, the Subcommittee held hearings in March 1977
on international telecommunications services.

Subsequently, on April 27, 1977, the Chairman and the
Ranking Minority Member of the House Subcommittee on Com-
munications requested that we review the coordination
among the Federal Communications Commission (FCC); the
Office of Telecommunications Policy (OTP); the Office of
Telecommunications, Department of Commerce (OT); and the
Department of State in implementing the proper oversight
of international telecommunications. We were asked to
address four questions:

--What are the responsibilities of each agency in the
development of international telecommunications
plans and policies?

--What is each agency actually doing?

-- How effective is each agency in carrying out its
responsibilities and what coordination occurs among
them?

-- What changes, if any, are needed to the present U.S.
structure for handling international
telecommunications?
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On Septemter 29, 1977, we issued a report entitled Re-
sponsibilities, Actions, and Coordination of Federal Agencies
in International Telecommunications Services" (CED-77-132)
which addressed the first two questions and provided appro-
priate information. In this our zscond report, we address
the remaining two questions.

SCOPE OF REVIEW

Our review focused on the coordination and actions taken
by FCC, OTP, OT, and the Department of State in establishing
and implementing a policy for facilities providing inter-
national telecommunications services. We conducted our re-
view at the Washington headquarters of these agencies. We
reviewed pertinent legislation, agency documents, and reports,
and interviewed officials from each of the four agencies.

During our review the President bega.. reorganization
of OTP and OT. Accordingly, we interviewed an official in
the Executive Office o the President closely associated
with the President's reorganization plan. 1/

We also met with officials of the U.S. carriers provid-
ing international telecommunications services, as well as
with the Communications Satellite Corporation (COMSAT). The
service carriers are

-- American Telephone and Telegraph Company (AT&T);

-- FTC Communications, Inc.;

-- ITT World Communications, Inc.;

--RCA Global Communications, Inc.;

-- TRT Telecommunications Corporation; and

-- Western Union International, Inc.

1/On March 26, 1978, when this report was being finalized,
the President merged the functions of OT and OTP by
signing Executive Order 12l46 creating the National
Telecommunications and Ini~'mation Administration in the
Department of Commerce.
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CHAPTER 2

FNTITiES INV)LVED IN INTERNATIONAL

TELECOMMUNICATIONS--AN OVERVIEW

Providing international telecommunications services
involves the interaction of U.S. Government agencies, U.S.
common carriers, foreign telecommunications entities through-
out the world, and COMSAT--the U.S. representative in a
global satellite system, the International Telecommunications
Satellite Organization (INTELSAT).

RESPONSIBILITIES DIVIDED AMONG
FOUR U.S. GOVERNMENT AGENCIES

FCC, OTP, OT, and the Department of State are all
involved in developing policies for international telecom-
munications facilities. Authority to authorize and
activate facilities, while residing primarily with FCC, is
shared to some extent with OTP and the Department of State.

The Communications Act of 1934 and the Communications
Satellite Act of 1962 provide FCC with a broad range of regu-
latory responsibilities for international telecommunications.
Principally, these responsibilities include the authority to
approve facility authorizations, service offerings, and rates
filed by U.S. common carriers.

Section 4(i) and section 403 of the Communications Act
grant FCC the authority to initiate inquiries to develop
policies for facilities providing international telecommuni-
cations. Titles II and III of the Communications Act and
Title II of the Communications Satellite Act contain the
statutory framework for implementing the policies through the
authorization and activation of international common carrier
facilities.

The Department of State is charged with conducting the
foreign relations of the United States. In this context,
the Department is concerned with the impact of policies or
international telecommunications facilities on overall U.S.
foreign policy. In addition, Executive Order 10530 requires
Department of State approval before FCC can issue a license
to land a cable on U.S. shores, pursuant to the Caole Land-
ing License Act of 1921 (47 U.S.C. 3A to 39). Executive
Order 11191 delegated to the Department the President's au-
thority under the Communications Satellite Act to supervise
the foreign policy and nacional interest aspects of COMSAT's
participation in INTELSAT.
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OTP serves as the President's principal advisor on tele-
communications. In this capacity, Executive Order 11556 di-
rects OTP to (1) develop and set forth plans, policies, and
programs; (2) coordinate the telecommunications activities of
the executive branch; and (3) assure that executive branch
views are effectively presented to FCC on telecommunications
policy matters. The policies developed by OTP are intended
to (1) promote the public interest, (2) support national se-
curity; (3) contribute to the full development of the economy;
(4) strengthen the position of the-United States in neogtia-
ticns with foreign nations; and (5) promote effective use oftelecommunications. OTP also participates in the oversight
of COMSAT under authority contained in Executive Order 11191.

Executive Order 11556 directed the Secretary of Commerce,
and thus OT, to support OTP by coniducting technical research
and analysis in international telecommunications.

President consolidates OTP and OT

On October 19, 1977, the President's Reorganization Plan
No. 1 became effective. This plan will, among other things,
eliminate OTP from the Executive Office of the President.
According to an official in the Executive Office of the
President, OTP's and OT's functions will be merged by
executive order within the Department of Commerce. The new
entity in the Department of Commerce--the National Telecom-munications and Information Administration (NTIA)--will be
headed by an Assistant Secretary for Communications and In-
formation. This official also told us that a major impedi-
ment to finalizing the executive order had been a disagreementbetween the Department of State and the Department of
Commerce over the coordinating function being trans-
ferred from OTP to the new Department of Commerce entity.

A Department of State official told us that the Depart-
ment had always objected to the ambiguity of OTP's coordinat-
ing functions. These functions are-being transferred to the
NTIA. The Department does not accept a separation betweeninternational telecommunications policy and foreign policy.
He stated that if the executive branch is to comment on in-ternational telecommunications policy, the Department of
State should play the lead role, not the Department of Com-
merce. This official noted, however, that the Department
of State does not have the necessary expertise to deal with
telecommunications issues outside foreign policy and, conse-
quently, would have to rely on the Department of Commerce
for technical support.

A Department of Commerce official, acting as a consul-
tant until NTIA is established, felt that the agency with
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the technical expertise should do the background and policy
formulation work. He also stated that he sees the NTIA as
a coordinatir agency for the other executive branch agen-
cies. H noted that the Department of State has final au-
thority on foreign policy and, therefore, the Secretary of
Sta-- would have to approve any policy developed in this

An official in the Executive Office of the President
tL u us that the new executive order whic' .- being prepared
to create NTIA would try to spell out the relationship be-
tween the Department of Commerce and the Department of State,
and he expected the two agencies to develop a working rela-
tionship after the executive order was issued.

U.S. AND FOREIGN TELECOMMUNICATIONS
ENTITIES

The organization of entities providin .ternational
telecommunications services varies from nation to nation.
While the U.S. entities are private businesses subject to
FCC regulation, most foreign entities are national,
government-owned operations.

The U.S. international telecommunications carriers can
be divided into two sectors--voice services and record serv-
ices. All international voice services (message telephone
service and voice-only private line service) from the con-
tinental United States to overseas points are provided by
AT&T. The international record carriers (IRCs)--ITT World
Communications, Irc.; RCA Global Communications, Inc.;
Western Union International, Inc.; TRT Telecommunications
Corporation; FTC Communications, Inc.; and U.S. Liberian
Radio Corporation--offer services such as message telegraph,
telex, leased channel services for data, alternate voice-
data, facsimile transmission, and television.

COMSAT, as the sole U.S. entity authorized to partici-
pate in the ownership and operation of INTELSAT satellites,
occupies a unique position in the U.S. international tele-
communications industry. COMSAT does not serve the public
directly like the voice or record service carriers. Rather,
COMSAT is restricted to leasing satellite circuits to the
voice and record service carriers, who, in turn, provide
service over these circuits. Thus, COMSAT acts as a
"carrier's carrier."

Foreign telecommunications entities typically are gov-
ernmental or quasi-governmental operations. These entities
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supply both voice and record services and are vested with
the authority and responsibility to plan and negotiate in-
ternational telecommunications arrangements which best
satisfy a wide range of national interests. In addition to
international telecommunications services, these entities
may also provide domestic telecommunications services.

Despite their different organization structures, U.S.
and foreign telecommunications entities jointly provide
international telecommunications services. In addition,
they share ownership in the facilities which provide these
services. Joint ownership cf satellites s provided through
IVTELSAT. Cable facilities the other pincipal means of
international communications, are jointly owned by U.S.
common carriers and foreign telecommunications entities.
Ownership of cable facilities is established through multi-
lateral agreements developed by the participating telecom-
munications entities.

In addition to joint ownership at the international
level, facility ownership is often further divided among
national telecommunications entities. In the United States,
the voice and record service carriers share ownership in
cable facilities, along with their foreign counterparts.
COMSAT is limited to its participation in the ownership of
INTELSAT satellites and does not participate in the owner-
ship of cable faciliLies. Both COMSAT and the service car-
riers share in the ownership of U.S. earth stations, which
transmit to and receive from INTELSAT satellites.

Foreign telecommunications entities, however, typi-
cally control both cable and satellite facilities. While
some countries, like the U.S., have a separate agency to
participate in INTELSAT, it is usually controlled by the
national tlecommunications entity.

Joint owners may prefer
different facilities

While they share ownership in facilities, the entities
providing international telecommunications can have varying
incentives--which may lead to a preference for different con-
figurations of international facilities.

U.S. carriers are regulated by rate of return regula-
tioni. Each carrier is permitted to recover its reasonable
expenses plus an allowed rate of return on its invested cap-
ital. Consequently, each carrier can have an economic incentive
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to invest in, rather than lease, facilities. 1/ U.S. service
carriers invest in cable facilities; however, they lease sat-
ellite facilities from COMSAT. COMSAT invests in satellites.
Both COMSAT and the service carriers invest in earth stations.

Operational concerns, customer needs, and other business
interests can also influence carriers' preference for partic-
ular facilities. Industry officials have stated that service
reliability-needs dictate the use of both cable and satellite
facilities, noting that by relying too much on one facility,
they expose themselves to its frailties. Officials have also
stated that their business requirements necessitate that they
use both cable and satellite facilities. For example, in
private line leasing the customer usually dictates what type
of facility he wants. One U.S. carrier also has an interest
in the manufacture of components of cable systems.

While the underlying reasons may differ, the U.S. car-
riers' foreign correspondents also may have varying economic
and other incentives--which can lead to differing preferences
between cable and satellite facilities. For example, because
satellite facilities are jointly owned by all members of
INTELSAT, while cable facilities are owned by a small,number
of U.S. carriers and foreign entities, control over cable
facilities is greater. In addition, there are varying capa-
bilities among nations in the manufacture of cable and sat-
ellite facilities, as well as different social and political
objectives which may affect each country's preference for
cable and satellite facilities. Finally, foreign entities,
like their U.S. counterparts can have diverse operational
viewpoints about the cost, reliability, and performance of
cable and satellite facilities.

INTELSAT

INTELSAT is a 101-member international organization es-
tablished to plan, own, and operate the space segment, com-
prised mainly of satellites, of an international communica-
tions system. INTELSAT was established by two international
agreements. The first is an "agreement among governments"
declaring the basic principles on which the consortium was

1/ In the field of regulatory economics, a model known as the
Averch-Johnson effect demonstrates that firms which are
regulated by the rate of return method may invest exces-
sively in cnital facilities because, whatever they in-
vest, they cdn expect to earn more income from their total
operations.
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to be built. The second, open to signature by governments
or their designated telecommunications entities, contains
the technical, financial, and operating obligations of the
signatories. The U.S. Government is a party to the inter-
governmental agreement, while COMSAT is the U.S. designated
signatory of the operating agreement.

INTELSAT members are required to contribute to the
investment and operating costs of INTELSAT in proportion
to their use of the system's capacity. Each member's in-
vestment share is approximately equal to its percentage of
the total use of the system. COMSAT's original ownership
share in INTELSAT was 61 percent; however, as worldwide use
of the system has increased and use by other nations has
grown, COMSAT's share has declined to approximately 25 per-
cent as of March 1978. COMSAT still is the largest single
user and owner of the system.

Earth stations are generally owned and controlled by
the designated operating entities in the countries in which
they are located. In the United States, COMSAT is responsi-
ble for the operation of all but one of the seven U.S. earth
stations; however, COMSAT shares ownership of the stations
with the U.S. common carriers. COMSAT currently has a 50-
percent ownership interest in the stations, while the other
carriers share the remaining 50 percent in varying
proportions.

Decisions regarding the design, development, construc-
tion, establishment, operation, and maintenance of the
INTELSAT system are made by the Board of Governors. The in-
vestment share of the signatories determines their position
on the Board of Governors. While the Board endeavors to
reach decisions unanimously, occasionally a vote is neces-
sary. In these cases, each Governor's voting power corres-
ponds to his relative use of the system. Consequently, as
COMSAT's share has declined, so has its voting power.

As noted by a COMSAT official, when the INTELSAT agree-
ments were signed, because of COMSAT's large share of the
system, the United States virtually controlled INTELSAT. As
COMSAT's share has declined, its control of INTELSAT hasdiminished. COMSAT, with its 25-percent voting share, could
be voted down on a question before the Board.

The official noted, however, that, by virtue of its
large investment share and considerable influence, COMSAT
could block an unpalatable INTELSAT action. There has not
been any attempt to do this in the past, he stated.
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CHAPTER 3

COORDINATION IN ESTABLISHING A POLICY FOR

INTERNATIONAL TELECOMMUNICATIONS FACILITIES

Development of a policy for facilities providing inter-
national telecommunications services has had as its focal
point FCC's Docket 18875 entitled an "Inquiry Into the Policy
to be followed in Future Licensing for Overseas Communica-
tions." Begun in 1970, this policy development culminated
in a decision by FCC in 1976 to proceed with a comprehen-
sive plan for international facilities. During this 6-year
period OTP, OT, and te Department of State supplied FCC
with technical and policy input.

DEVELOPING A POLICY

Development of a facilities policy began formally with
FCC's Notice of Inquiry dated June 1970. To formulate a
policy, FCC stated that it would evaluate the following
factors:

-- There is a growing need for new and expanded oyerseas
communications facilities and services.

--Cable and satellite technology may each be expected
to develop new and improved applications with sub-
stantial public benefits in the form of improved and
expanded service at lower costs. Any policy must be
sufficiently flexible to accomodate unforeseen
developments.

-- The U.S. is committed by the Communications
Satellite Act to a policy establishing and maintain-
ing a global communications network and to implement-
ing this commitment through participation in INTELSAT.

-- The Communications Satellite Act states that the in-
tent of the Congress is that COMSAT be so organized
and operated as to maintain and strengthen competi-
tion in the provision of communications services to
the public.

In addition, FCC requested from the carriers data relat-
ing to the projected supply of facilities and the projected
demand for the use of their facilities. The carriers and any
interested persons were also asked to comment on:

9



-- The need for redundancy and diversity of facilities.

--The extert to which licensing of facilities other
than satellites might be inconsistent with the ob-
jectives of the Communications Satellite Act of 1962.

-- The desirability of encouraging competition between
satellites and other media.

-- The nature of the policy FCC should adopt to govern
the licensing of overseas media and the specific man-
ner in which this policy should be implemented.

FCC stated that, to the extent possible, the policy de-
veloped should govern the future licensing of facilities and
enable the carriers and their foreign correspondents to plan
their own actions.

Prior to the announcement of a policy, FCC conducted two
meetings. In February 1971, FCC and a Department of State
representative met with the European telecommunications enti-
ties. The Department encouraged this meeting because certain
European entities were not pleased with FCC's role in inter-
national telecommunications. FCC also in June 1971 convened
a public conference to discuss (1) comments filed in responseto its June 1970 Notice of Inquiry, and (2) a pending appli-
cation for a new transatlantic cable facility (TAT-6).

Following the public conference, FCC in June 1971 adop-
ted a Statement of Policy and Guidelines. This statement es-
tablished the following policy framework for transatlantic
routes:

"--The public interest requires that we promote
the continued development of both cable and
satellite technologies and their most effec-
tive and timely applications to meet future
requirements for international communications
services;

"--The public interest also requires that we
authorize the most modern and effective facil-
ities available via both cable and satellite
technology with due regard for efficiency,
economy, diversity and redundancy;

"--The public interest and due regard for the
concerns of the Administrations which operate
the foreign end of cables require that care
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should be taken to minimize the need for im-
posing artificial formulae to govern the dis-
tribution of traffic among available media;
and

"--The public interest requires that the econ-
omies available from each advance in tech-
nology be reflected in charges for service
to the public."

FCC stated that the policy allowed U.S. carriers and
their foreign correspondents the latitude and flexibility
required t plan transatlantic facilities. FCC stated that
a policy regarding other areas of the world would be an-
nounced later. However, FCC's policy development has re-
mained confined to the North Atlantic, and, as of March 1978,
no policy for other areas of the world has been announced.

Policy development stops

Following its policy announcement in June 1971, FCC
took no further official action for almost 4 years. A
former FCC official stated that FCC originally began Docket
18875 in response to the TAT-6 proposal. Through the docket,
FCC intended to develop broad guidelines to use in deciding
the TAT-6 application. Acc,,rding to FCC officials, the
lapse in policy development occurred because FCC authorized
the construction of TAT-6 in July 1973, thus alleviating the
need for additional transatlantic facilities. Consequently,
they stated, there was no continuing problem which required
policy development. In addition, FCC stated that staff was
not available to keep the effort going.

A NEW POLICY--TO DEVELOP A PLAN

Revival of policy development for international facili-
ties began with a Further Notice of Inquiry dated February
1975. This redefining of policy was prompted in part by a
May 1974 document known as the Spoleto Document, prepared by
the European telecommunications entities. Among the major
points in this document was that the groups planning trans-
atlantic cables and satellites should be aware of each
other's activities so that a comprehensive. coordinated
plan could evolve. The revival was also r-ompted by a grow-
ing interest in a new transatlantic cable facility--TAT-7.

In its Further Notice of Inquiry FCC noted that, because
of the increasing complexity and growth in communications, it
needed to establish and refine principles and guidelines for
the planning and implementation of international facilities.
FCC chose to focus its efforts initially on the North
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Atlantic because of the high concentration of traffic and
cable facilities investment in this area. It wished to
obtain information and data as well as comments and rec-
ommendations concerning what factors should be studied in
refining the principles and guidelines. FCC noted that its
inquiry was not a rulemaking.

While FCC was redefining its policy, it held a series
of meetings with the European telecommunications entities /
and U.S. carriers. Officials of OTP, OT, and the Department
of State also attended these meetings. The principal pur-
pose of the meetings was to reach agreement on the princi-
ples underlying the planning of facilities--traffic
forecasting, service reliability, and costing methodologies.

Anticipating the issuance of an additional Statement
of Policy, FCC issued in October 1975 a Third Notice of
Inquiry. Through this notice, FCC wished to obtain written
comments and recommendations to aid it in updating, refin-
ing and epanding--as necessary and appropriate--the 1971
Statement of Policy and Guidelines and in applying these
revised policies to the planning of future facilities.

FCC went on to state:

"As a part of this continuing effort, we intend
to establish and define criteria and prescribe
procedures for Commission consideration of appli-
cations for international communications
facilities. Specifically, we shall attempt to
identify the factors which the Commission will
take into consideration (e.g., service reliabil-
ity, traffic forecasts, cost), the various ele-
ments that comprise such factors, how such fac-
tors will be applied in comparing cables and
satellites, the information that the Commission
will require from applicants, the methodology
employed to obtain such information, its utili-
zation and the timing of the submission of such
information to the Commission."

FCC requested information from the U.S. carriers and
interested parties in several broad areas, including

1/ Thp European telecommunications entities have organized
themselves into a group known as the European Conference
of Postal and Telecommunications Administrations (CEPT).
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-- overall policy,

-- traffic focecasting methodology,

--service reliability considerations,

--comparative costs, and

-- present and future use of facilities.

In November 1976, FCC adopted a refined policy state-
ment--A Further Statement of Policy and Guidelines. In this
statement, FCC reaffirmed its 1971 policy and added the
following policy statements:

"This Commission does not, as a matter of policy,
favor the use of one technology over another nor
any predetermined distribution of traffic or trans-
mission capacity among alternative technologies or
suppliers. Pursuant to our statutory mandate, our
primary policy objective has been and remains the
achievement and efficient utilization of the lowest
cost combination of facilities which can satisfy
valid traffic needs and service objectives irrespec-
Live of technology or supplier. Within this basic
policy framework, both cable and satellite technolo-
gies--as well as any other--can and should be
afforded the opportunity to evolve."

* * i * *

"The existing operational structure and attendant
economic and other incentives of the international
communications industry are not such as to lead
automatically to the realization of the basic
public interest policy objectives enunciated above.
Accordingly, this Commission must and will continue
to scrutinize thoroughly both facility installation
and utilization proposals of U.S. carriers prior to
authorizing these carriers' participation in such
facility programs, in order to ensure that U.S. com-
munications users are not unnecessarily burdened
with excessive facility investments or inefficient
utilization of authorized facilities."

* * * * *

" * * we will not in the future consider the au-
thorization of major facility investments and utili-
zation proposals as isolated instances, but will
instead evaluate them in the context of a
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comprehensive long-range plan for the establish-
ment and use of facilities to serve a particular
geographic area during a specific future plan-
ning period."

FCC went to state that its Statement of Policy and
Guidelines shou-. afford the U.S. carriers and COMSAT suf-
ficient guidance for developing plans, providing sufficient
information, and advocating before FCC the public interest
arguments in favor of adoption of a particular transatlan-
tic plan.

For the first time FCC called for the development of a
long-range plan for use in the authorization of facilities
in the North Atlantic. According to FCC officials, this
change in policy resulted primarily because the European
entities were more interested in discussing the need for
the new TAT-7 transatlantic cable than in developing plan-
ning principles. FCC informed the European entities that
it could not, under U.S. law, give its views on TAT-7 without
either a specific application for a TAT-7 facility or agree-
ment on the planr ing principles needed to judge the facility.

FCC officials stated that during the consultative meet-
ings with the European entities they were unable to reach a
consensus on the principles which underlie the planning of
facilities. Consequently, these officials told us, FCC
decided to attempt to apply what principles and guidelines
it had to the development of a plan and evaluate the TAT-7
facility within the context of this plan.

Planning principles--was any
consensus reached?

Prior to the consultative meeting held October 1976 in
Rome, FCC officials asked OTP officials to prepare a fore-
cast for the North Atlantic. Traffic forecasting was one of
the principles underlying the planning of facilities on
which FCC and the European entities were trying to reach a
consensus. In response, an OTP official and officials of OT
took traffic forecasts previously developed by OT and, work-
ing with the U.S. carriers and their traffic forecasts in an
ad hoc group, developed a range of forecasts for the period
1980 to 1990. The forecasts were developed on a path-by-path,
country-by-country basis, and ranged from a forecast known as
the "Rome Low" (slightly higher than the OT forecast) to a
forecast known as the "Rome High" (slightly lower than AT&T's
forecast). These forecasts were subsequently presented at
the October 1976 meeting in Rome.

14



At this meeting FCC presented a paper on a forecasting
methodology known as "Box-Jenkins," which was different from
the forecast methodology utilized by the ad hoc group noted
above. This difference in forecasting methods created con-
fusion regarding whether or not there was a commonly agreed
on forecast.

Industry officials felt that a consensus among all the
parties was reached during the meeting regarding forecast-
ing. They told us that the forecasts developed by the ad
hoc group represented a reasonable range of numbers agree-
able to all parties which could act as a basis for planning.

It is not clear if this consensus included FCC. At
the meeting, FCC officials stated that the efforts of the ad
hoc group and FCC represented two entirely separate projects.
The efforts of the ad hoc group were based on so-called con-
ventional forecasting methods, while the FCC paper represented
an attempt to develop and implement a new forecasting method-
ology. However, subsequent to the meeting FCC stated that
considerable progress was made at this meeting toward etab-
lishing a mutually acceptable traffic forecast for planning
purposes.

AGENCY COORDINATION

Agency coordination took two different forms during the
1970-1976 period of policy development--technical input and
policy input. In either form coordination was not extensive.

Technical input

In addition to the development of traffic forecasts by
the ad hoc group, there were two other specific instances of
coordination of technical input. To develop its new policy
approach, FCC's Common Carrier Bureau organized three
informal working groups which included representatives
from FCC, OT, OTP, and the U.S. carriers. Each group was
assigned a topic--traffic forecasting, service reliability,
and economic considerations, which included methods of es-
timating facility costs--and charged with the task of dis-
cussing, analyzing, and presenting information to the
Common Carrier Bureau on the topic.

The preliminary reports of the three working groups were
submitted to the Common Carrier Bureau in May 1975, however,
the working groups were never reconvened. An FCC official
stated that FCC did not consciously abandon the working
groups; that is, it did not send out correspondence
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informing the participants of the groups' termination.
Rather, FCC directed its attention to other matters and let
the working groups lapse.

Participants in te working groups held diverse opin-
ions about why the groups were never reconvened. Industry
officials told us that the service carriers and COMSAT held
irreconcilable views on the three areas. They attributed
these conflicting views to the different roles the carriers
and COMSAT play in international telecommunications. Two
induitry officials also told us that FCC had a specific
outcome in mind for the working groups and, when the
groups did not produce that outcome, they were disbanded.

An OTP official told us that the working groups were a
beginning and that additional work was necessary. This
official noted that the working groups should not have been
expected to resolve the many conflicting views in the 5 to
6 weeks alloted them.

OT officials stated that the working groups had made
some initial progress in developing approaches to the prob-
lems in the three areas; however, they told us that they
were unclear from the beginning as to the end purpose
of the working groups.

An FCC official told us that the reason for allowing
the working groups to lapse as that their output was worth-
less, with the exception of some of the work developed by
the Service Reliability Working Group.

In addition to OT participation in the working groups,
FCC requested OT to assist FCC in summarizing carrier sub-
mis4ions filed in response to FCC's October 1975 Third
Notice of Inquiry. According to OT officials, they were un-
aware of how FCC used their summary material.

Policy input

In response to FCC's June 1970 Notice of Inquiry, OTP,
in May 1971, provided the administration's policy recommen-
dations for international facilities. Principal recommen-
dations were:

--New facilities should be approved only when necessary
to meet valid growth requirements and only on demon-
stration that the facilities will result in the low-
est additional cost.
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-- Excess capacity should only be authorized to the
extent necessary to allow for failure and restor-
ation of facilities.

-- Public policy does not require a particular ratio
between satellite and cable circuit capacity.

OTP also proposed that an international working group of
government and industry be established to explore ways to
permit more flexibility in investment and circuit activation
decisions. OTP further recommended that, within reasonable
limits set by FCC, the carriers should be allowed o choose
the type and timing of new facilities. FCC did not formally
respond to these recommendations.

After FCC began to reconsider its policy, OTP, in
December 1975 sent FCC a document entitled "Recommendations
on International Telecommunications Facilities Planning."
OTP focused its attention primarily on FCC's past decision
to allocate circuits between cable and satellite facilities.
OTP's recommendations consisted of three main points:

--Eliminate cable/satellite market-allocation formulas.

--Improve the balance of financial incentives asoci-
ated with cable/satellite investment decisions.

--Improve the application-handling process to operate
a telecommunications facility by suspending highly-
detailed, route-by-route consideration of the future
use of the facilities.

An OTP official told us that these December 1975 recom-
mendations were OTP's and were not the view of the executive
branch. He told us that OTP did not coordinate an executive
branch viewpoint to present to FCC because Docket 18875 pri-
marily involved regulatory matters and not, for example,
foreign policy matters which would require coordination with
the Department of State.

In its November 1976 Statement of Policy and Guidelines,
FCC did not explicitly analyze or discuss OTP's December 1975
recommendations. Rather, FCC only stated that:

"The Office of Telecommunications Policy filed
recommendations in December 1975 regarding
policies e should consider in this proceeding.
Those views as well as the information and
recommerdations tiled pursuant to the Third
Notice of Inquiry have been considered in for-
mulating the policies announced herein."
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The two OTP documents were the only written executive
branch input received by FCC during the development of the
policy. An FCC official, however, was not sure how much
weight was given to any of OTP's recommendations. He stated
that, if the record contained no discussion of OTP's views,
it could be assumed that OTP's views were not unique.

FCC fficials did not consult with OTP or the Department
of State as part of the policy development process. They
offered the following reasons for not coordinating:

-- FCC has specific responsibilities under the Communica-
tions Act of 1934 and the Communications Satellite
Act of 1962 and should parties to the proceeding dis-
agree with FCC's decision, FCC would have to answer in
court. For this reason, FCC felt it should be solely
responsible for the policies developed in Docket 18875.

-- As FCC has moved toward a rulemaking in Docket 18875,
it has become concerned about the limitations placed
on ex parte contacts by the Administrative Procedure
Act (5 U.S.C. 551 et seq.). Any consultations with
OTP or the Department oT State would have to be made
part of the record. Lacking this, FCC felt it could
not talk with OTP or the Department of State. In
this regard, however, an FCC official stated that,
although FCC had internally discussed the limitations
of the Administrative Procedure Act (APA), no formal
legal opinion had been prepared.

In response, an OTP official told us that they did not
consider themselves a party to FCC's proceeding in Docket
18875. This official said that OTP had gone out of its way
not to file comments with FCC in the form of a pleading.
Rather, OTP's comments have been presented in the form of
letters or policy statements.

Limitations of the Adminstrative
Procedure Act

The Administrative Procedure Act does place limits on
agency action; however, the extent of the limitations depends
on the status of the docketed proceeding. If the docket is
in a ulemaking phase, the following procedural requirements
of the APA, appearing at 5 U.S.C. 553, would have to be
followed:

"(b) General notice of proposed rule making
shall be published in the Federal Register,
unless persons subject thereto are named and
either personally served or otherwise have
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actual notice thereof in accordance with law.
The notice shall include--

"(1) a statement of the time, place, and
nature of public rule making proceedings;

"(2) reference to the legal authority under
which the rule is proposed; and

"(3) either the terms or substance of the
proposed rule or a description of the sub-
jects and issues involved.

* * * * *

"(c) After notice required by this section,
the agency shall give interested persons an
opportunity to participate in the rule making
through submission of ritten data, views, or
arguments with or with ut opportunity for oral
presentation. After consideration of the rel-
evant matter presented, the agency shall incor-
porate in the rules adopted a concise general
statement of their basis and purpose * * *.

"(d) The required publication or service of a
substantive rule shall be made not less than
30 days before its effective date, except--

"(1) a substantive rule which grants or
recognizes an exempticn or relieves a
restriction;

"(2) interpretative rules and statements of
policy; or

"(3) as otherwise provided by the agency for
good cause found and published with the rule.

"(e) Each agency shall give an interested per-
son the right to petition for the issuance,
amendment, or repeal of a rule."

According to a recent Court of Appeals decision, Home
Box Office Inc., et al. v. FCC, 567 F 2d 9 (D.C. CIR. T I7),
once a Notice of Proposed Rlmaking has been issued there
should be no informal contact (i.e. discussion without no-
tifying interested parties and giving them an opportunity to
comment) between an agency and an "interested private party."
If such contacts nonetheless occur, the court said, any
written document or a summary of an oral communication should
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be placed in the public file. Even if an interested agency
were considered to be bound by this rule, the agency would
not be prohibited from formally cmmunicating with FCC
about a particular rulemaking in accordance with the pro-
cedural requirements of the APA. Furthemore, the Home Box
Office decision recognizes that informal contacts are an
important part of the administrative process.

If the docket is not in a rulemaking phase, but in-
volves only a general statement of policy, it is exempt from
the procedural requirements of the APA and FCC would not be
prohibited from informal contact with interested agencies.
(See 5 U.S.C. 553(b)(3)(A) and Home Box Office.)
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CHAPTER 4

DEVELOPMENT OF THE PLAN--A CONTROVERSIAL ACTION

The development of a policy for international tlecom-
munications facilities reached a turning point in November
1976 when FCC decided that its policy should be to evaluate
future transatlantic facilities in the "context o a com-
prehensive long-range plan * * *." FCC's use of a plan as
a policy approach and its decisional process in developing
the plan has been the subject of controversy.

OTP and OT have called for FCC to return to the orig-
inal objective established in its June 1971 Statement of
Pclicy and Guidelines of developing policy and guidelines
which the carriers would follow in developing plans. The
U.S. service carriers have also disagreed with FCC's 1976
policy approach, viewing it as an infringement on their re-
sponsibilities. The European telecommunications entities,
while generally supporting the concept of a comprehensive
plan, have objected to FCC's view of the "international
interest."

FCC's final decision on a plan has not ended this con-
troversy. Citing contradictions in the information used by
FCC to reach a decision, OTP, OT, and the U.S. service
carriers have asked FCC to reconsider its decision.

DEVELOPING THE PLAN

Following FCC's November 1976 Statement of Policy and
Guidelines, a consultative meeting was held in December
1976 between FCC, OTP, the Department of State, the U.S.
carriers, and the European entities to discuss the concept
of a long-range facilities plan. The European entities
felt that some sort of negotiation would be necessary to
develop a plan; however, FCC stressed that it was restricted
from direct negotiation.

To resolve this impasse, the U.S. and European repre-
sentatives agreed that a European transatlantic facilities
plan would be developed in parallel with the U.S. plan. In
addition, the representatives agreed to meet in Rome in June
1977 to exchange views on common features and differences in
the two plans.

In late April 1977, the carriers submitted alternative
plans and data as directed by the first phase of FCC's
November 1976 Further Statement of Policy and Guidelines.
FCC's tour-phase development for the long-range plan is
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shown in appendix I. This gave FCC approximately 5 weeks
to develop a tentative plan before the scheduled June 1977
meeting. Multiple plans were submitted by the service car-
riers acting as a group and by COMSAT. According to FCC
officials, they could not directly compare the two sets of
plans because the plans were based on diffent traffic fore-
casts, different cost elements, different methods of esti-
mating costs, and different assumptions regarding the
availability of facilities. In addition, FCC officials
noted two major deficiencies in the information provided
by the carriers.

First, neither COMSAT nor the service carriers provided
quantitative data regarding the effect of the various alter-
native plans on service reliability--one of the key criteria
under consideration. Rather, according to FCC, their plans
relied on generalized, unsupported conclusions.

Second, the data submitted by the service carriers in
their joint plans indicated they were forecasting an expo-
nential growth rate in traffic. The COMSAT plans used the
Rome High forecast, which also forecasted exponential growth.
FCC stated that a forecast based on an exponential growth
rate was not supported by the data provided by the carriers.
Rather, FCC believed the data supported a linear growth rate
and used this assumption to develop a forecast of its own.

Because of these two major deficiencies FCC stated that
it could not directly compare the plans as submitted. FCC
staff, therefore, using the plans submitted by the carriers
as a base, formulated a number of alternative plans. Five
representative plans were selected and each was evaluated on
the basis of the

-- ability of the plan to satisfy traffic forecasts,

--ability of the plan to maintain adequate service
reliability, and

-- ability of the plan to minimize additional costs.

The five plans are briefly summarized in appendix II.

The five plans developed by FCC were based on three ba-
sic facility planning and implementation options. The first,
advanced by the service carriers and embodied in Plan 1, in-
troduced the TAT-7 cable in 1981. The second option, advanced
by COMSAT and reflected in Plan 2 and in FCC-developed Plans
4 and 5, did not include TAT-7 during the planning period
(through 1985). The third option, also developed by FCC and
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embodied in Plan 3, introduced the TAT-7 cable in 1983. All
of the plans did include, however, a new satellite facility--
Intelsat V.

The five plans were submitted to the FCC Commissioners
approximately 1 week before they were to officially vote on
an accepted plan to take to the scheduled Rome meeting. The
FCC staff recommended Plan 5. FCC officials told us that,
before the staff's submission of the five plans, the FCC
Commissioners and the Chief of the Common Carrier Bureau were
unaware that more than one long-range plan was being devel-
oped by the staff. An FCC official told us that five plans
were developed because FCC did not have sufficient time be-
tween the end of April, when the carriers submitted their
plans, and the beginning of June to refine the submissions
into one tentative plan.

In setting forth the five plans as those representing
the position to be given at the Rome meeting in June 1977,
FCC did not mention the lack of sufficient time; Lather, FCC
stated:

"Based on a preliminary review of these several
plans, we have concluded that our basis for ul-
timately adopting a comprehensive plan would be
enhanced by soliciting comments on each of these
plans, and the staff's analysis thereof, rather
than a single tentative plan as contemplated by
our November action. Presentation of a number
of plans and associated staff analyses will en-
able parties to better assess the effects of
alternative facilities configuration, circuit
distributions, and traffic forecasts on service
reliability and costs. This will also enable
parties tc raise and comment on other issues
which they consider relevant in the context of
each individual plan, thus providing us with a
more comprehensive and well-focused record for
decision.

"Finally, we believe it would be useful for the
Commission's representatives to the June 13-15,
1977 consultative meetings with representatives
of the CEPT countries and Canada to present a
range of staff plans and analyses for discussion.
In view of the major role which these countries
properly play in the planning, ownership, and use
of transatlantic communications facilities, their
views on alternative facility plans are clearly
of great importance to not only the Commission
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but indeed to all U.S. parties to this proceed-
ing. By presenting a range of plans and associ-
ated staff analyses, we hope to enrich these
consultative discussions."

Disagreement over the five-plan approach

U.S. officials and the U.S. carriers met in Rome in June
1977 with representatives of the European and Canadian tle-communications entities to discuss the five plans prepared by
FCC. The Europeans, through CEPT, had prepared a single lansimilar to FCC's Plan 1. FCC's submission of five plans in-
stead of one long-range plan was not warmly received by U.S.officials, U.S. carriers, or the European entities.

According to OTP, they and the U.S. carriers had beengiven the five FCC plans less than a week before they were
to leave for Rome, allowing practically no time to review theplans or develop a unified U.S. position. OTP, in an April
22, 1977, letter to FCC had noted the possibility of differ-ent submissions from the service carriers and COMSAT. OTP
called for a concerted effort among U.S. Government agencies
to develop a unified approach for the Rome meeting. FCC,
however, never responded to this letter. FCC officials toldus that they were concerned about the limitations of the
Administrative Procedure Act. In addition, OTP and OT offi-cials did not agree with FCC's development of a linear fore-
cast under Plan 5. OTP noted this method deviated from thetraffic forecasting principles developed in the ctober 1976
consultative meeting.

The U.S. carriers questioned FCC's methodology for
forecasting traffic and determining service reliability.

The European representatives did not agree with FCC's
traffic forecasts in Plan 5. In addition, they disagreed
with FCC in its use of a new technology known as TASI-C inPlan 4. TASI-C can increase the amount of useable telephone
circuits on a given cable. The Europeans pointed out that
TASI-C was a new, unproven technology.

Despite this disagreement, some consensus was reached
at this meeting. In particular, a refined timetable for thefinal adoption of a plan was agreed on. Following the June
1977 Rome meeting, FCC officially adopted the agreed-on time-
table to be followed in d-veloping the comprehensive plan.
This timetable is show- in appendix III.
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FCC SELECTS A PREFERRED PLAN

On July 20, 1977, FCC adopted a Memorandum Opinion,
Order and Notice of Proposed Rulemaking, which issued its
plans for public comment, and designated FCC's preferred
plan. In addition to the five plans FCC had presented at
the Rome meeting, FCC issued two additional plans. The
first, designated Plan l-M, represented Plan 1 modified to
account for the circuit distribution pattern of the European
plan. The second plan, designated Plan 4-M, represented
FCC's Plan 4 modified to reduce the utilization of TASI-C.

To arrive at its preferred plan, FCC analyzed the seven
plans in light of the three planning principles. Based on
its analysis, FCC stated that any of the seven plans could
be expected to provide adequate capacity to meet the traffic
requirements and provide essentially the same level of serv-
ice reliability. FCC stated that the least costly plans were
those which did not contain a TAT-7 cable--Plans 2, 4, 4-M,
and 5. Recognizing that there were uncertainties involved in
traffic forecasting, however, FCC felt that the capability to
handle a higher traffic level should be incorporated in the
plan to be selected by FCC as long as the costs were not ex-
cessive. Consequently, FCC selected Plan 4-M.

In addition to the three principles used to analyze the
plans, there were two other major factors FCC wished to con-
sider in adopting a final plan.

-- International comity and the impact of FCC's final
plan on the European plan.

--The impact of the final plan on the research, design,
and manufacturing of cables in the United States.

On September 19, 1977, FCC held an "on-the-record" meet-
ing with representatives of CEPT and the Canadian telecommun-
ications entity. The Canadian and CEPT representatives urged
adoption of Plan 1-M and vigorously opposed FCC's preferred
Plan 4-M.

In addition to opposing FCC's interpretation of the
principles underlying facilities planning, the foreign enti-
ties stressed that the development of facilities linking na-
tions transcended national interests and should be considered
in the light of "international interests."

In particular, the Canadian representative stressed that:

" * * not only should the public interests of
a given country not be allowed to prevail unduly
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over that of another country but in view of the
close interdependence of the individual national
networks over one another for international serv-
ice purposes, the public interest of a given
country can only be recognized as having been
ad, quately satisfied if the legitimate interests
of the nations with which traffic is to be ex-
changed, are accomodated in such a way as to
lead to an agreed plan since in the absence of
agreement on an end-to-end network, services
cannot be provided effectively end-to-end and
thus the public interest of the countries at
both ends is bound to be negatively affected.
In other words, since one cannot act unilater-
ally at the international level, a plan which
is not agreed by all administrations at both
ends is not a plan for purposes of international
teleecommunications as it cannot form the basis
of an end-to-end network."

A FINAL DECISION ON THE PLAN

An open FCC meeting held November 22, 1977, set the
stage for FCC's final decision on the comprehensive plan.
At this meeting, FCC accepted the "concept" that there would
be no TAT-7 cable during the planning period; however, the
plan approved by the Commission did include the Intelsat V
satellite facility. Several FCC Commissioners questioned
whether the Intelsat V facility was a "given" in light of
the INTELSAT Board of Governors' approval of construction
of the the Intelsat V satellite system in September 1976,
prior to FCC's November 1976 Further Statement of Policy
and Guidelines.

In response to the Commissionrs' questions, the Chief
of the Common Carrier Bureau stated that Intelsat V was not a
"given." He stated that, while FCC did not control INTELSAT's
planning and that a decision on Intelsat V was made by the
INTELSAT Board of Governors prior to the development of FCC's
plan, FCC staff proceeded in its analysis as if there was no
commitment. The staff, thus, arrived at the conclusion that
the Intelsat V system, in conjunction with existing facili-
ties, could provide adequate capacity.

On December 21, 1977, FCC in eport, Order and Third
Statement of Policy and Guidelines decided that it could not
find any public interest justification for a facilities plan
which included an additional cable facility (TAT-7). Conse-
quently, FCC adopted its preferred plan, Plan 4-M, as the
planning guideline against which FCC would judge facility
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applications for the North Atlantic through 1985. The execu-
tive summary of FCC's decision is contained in appendix IV.

In its decision, FCC indicated a desire to continue the
consultative process with foreign entities and to further
discuss facilities planning principles, the possible need
for additional facilities, and the INTELSAT planning process.
In calling for a continuation of the consultative process,
FCC stated:

"We are particularly interested in further dis-
cussions concerning the INTELSAT planning pro-
cess, which we believe is too isolated from the
consultative process, from the cable planning
process, and indeed from our own regulatory
process. Despite our conclusions herein, we
are ot satisfied that the INTELSAT-V program
per e necessarily constitutes an optimum sat-
ellite system configuration, or that a more
coordinated and comprehensive approach to
facility planning might not have produced some
combination of different cable and satellite
facilities which would even better serve the
public interest tan Plan 4-M."

FCC defines international comity

In its final decision, FCC also addressed at consider-
able length the question of international comity. FCC
noted that it had long recognized the importance of inter-
national comity and had noted its importance in prior
decisions relating to transatlantic facilities, however, FCC
had not fully discussed the relationship of international
comity to its statutory mandate.

FCC felt international comity was important because
FCC decisions affect countries other than the United States.
According to FCC, international comity requires that a na-
tion provide a full opportunity for other nations to dem-
onstrate potential effects which, in this case, alternate
facility plans will have on those nations' ability to pro-
vide telecommunications services. International comity
also requires that nations supply comprehensive information
supporting their view of the effects. This exchange of in-
formation, coupled with a thorough consideration of the
information in reaching a decision, constituted FCC's view
of the role of international comity.

In defining the decisional weight gi.en international
comity, however, FCC stated that considerations of inter-
national comity may not be substituted for, nor given
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precedence over, national public interest determinations.
This is the case in the U.S., FCC stated, where the respon-
sibility for public interest determinations:

"* * * has been delegated primarily to the
Federal Communications Commissioil by means
of a statute which makes no specific
provision for considerations of international
comity but does specifically provide that the
Commission must find that the public interest
requires the construction of proposed facili-
ties. In short, considerations of inter-
national comity cannot, in our view, serve as
justification for an action which is signifi-
cantly contrary to that which the responsible
agency determines will best satisfy that na-
tion's public interest."

FCC assesses cable industry impact

In its July 1977, Memorandum Opinion, Order and Notice
of Proposed Rulemaking, FCC asked for comments on the
impact of a final plan on the research, design, and manufac-
ture of cables in the United States. Only AT&T and COMSAT,
however, offered comments.

AT&T argued that delay of TAT-7, through adoption of
Plan 4-M, would cause AT&T to end its cable research and
development efforts and likely cause other U.S. entities to
do the same. COMSAT, on the other hand, argued that AT&T
would not cease it cable operations and concluded that, even
if AT&T were to cease its operations, it would be irrelevant
to the issues FCC was considering.

After reviewing the arguments, FCC concluded that it
was unlikely that AT&T would end its cable activities and
if AT&T did there was no evidence that other U.S. entities
involved in the cable industry would do the same.

Decision not unanimous

Two FCC Commissioners disagreed with FCC's decision.
One Commissioner stated that FCC's conclusions were
reached:

"Pursuant to the concept of a so called 'master
plan,' whereby satellite and cable facilities
are to be planned jointly to accomodate pro-
jected traffic for a specific period of time,
and facilities are to be authorized, consistrnt
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with Commission policies favoring diversity and
competition, based upon the findings of the
'master plan.'"

* * * * *

"However, examination of the actual planning
process reveals that we have no realistic
'master plan' before us * * *."

This Commissioner noted that FCC was in no position to make
a determination that Plan 4-M or any other plan served the
public interest while the planning process remained
incomplete.

In addition, this Commissioner stated that FCC had re-
versed some of the policies and guidelines which had been
established in 1971 and again reaffirmed in 1976. The facts
and practical effects, he stated, demonstrate that:

"* * * we are not promoting both satellite and
cable technologies; we are fostering rapidly
decreasing diversity; we are showing an appar-
ent preference for satellite over cable, a pref-
erence which will intensify with each succeeding
planning period and INTELSAT generation; and, we
have no 'comprehensive long-range plan for the
estabTlshment and use of facilities. . . during
a specified future planning period.'"

This Commissioner attributed the lack of a master plan
and the reversal of FCC's polic ,s to the nature of the
INTELSAT organization and FCC's lack of input into INTELSAT's
planning.

The other Commissioner did not agree with FCC's conclu-
sions that Plan 4-M best met the needs for traffic growth,
service reliability, and diversity at the lowest cost. Tns
Commissioner noted that FCC's decision woule stifle competi-
tion between satellite and cable technologies and did not
believe:

"* * *sufficient account has been given to the
decisons of 26 sovereign correspondent nations
nor to the Commission's commitment to give 'due
regard' to the needs and strongly articulated
views of their administrations."
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DISAGREEMENT WITH FCC'S POLICY APPROACH
AND PLAN

FCC's policy approach of developing a comprehensive
plan and decision to select its preferred plan--4-M--has
generated considerable disagreement among the three other
Government agencies having responsibilities in inter-
national telecommunications. Each of these executive branch
agencies have either sent letters or filed comments with
FCC expressing their concerns.

OTP asks FCC to develop principles and
Torego plan

In January 1977, the Director of OTP sent a letter to
the Chairman, FCC. He stated that, while he recognized the
lead role which FCC had played in developing policy for
facilities providing international telecommunications serv-
ices, he believed that OTP's participation was necessary
because the issues involved "policy considerations which go
beyond those traditionally considered by a regulatory
commission."

OTP reiterated its December 1975 recommendations on in-
ternational telecommunications facilities planning. Regard-
ing FCC's long-range plan approach, OTP noted that:

"* * * the * * * proposal of the Commission may
prove to be impractical, unduly complex and may
have unfortunate repercussions in terms of pro-
viding service to the public as well as adversely
affecting our relations with overseas Partners."

OTP agreed with FCC's premises that (1) the facilities
authorized should represent the least cost mix and (2) au-
thorized facilities should be fully utilized. OTP noted,
however, that there were other equally important considera-
tions, in particular, the relations with other own-rs of
the facilities--the Europeans. OTP noted that FCC's long-
range plan approach had three serious problems:

--Antitrust problems raised by the U.S. carriers getting
together to agree on facility use.

-- Lack of control over INTELSAT planning.

--Calculation of satellite costs based on the investment
costs of COMSAT rather than the circuit lease costs
paid by the carriers.
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OTP urged FCC to continue to develop the principles which
underlie the plan, but not to force the plan on the Europeans.

Regarding OTP's request that FCC reconsider its master
plan approach, in its July 1977 Memorandum Opinion, Order
and Notice of Proposed Rulemaking, FCC stated that its goal
in adopting the master plan approach was to:

"* * * expedite Commission determination of the
need of future facilities and to indicate our
findings at the earliest possible time in order
to minimize distruption [sic] of agreements
already reached among the carriers and the over-
seas operating entities."

FCC further noted that its past experience with indi-
vidual applications had shown the need for the same detailed
information required for the master plan and did not prove
satisfactory at addressing the issues or reaching timely
decisions. While it did not exclude the possibility that its
procflures could be improved, FCC maintained that the master
plan approach represented a significant improvement over
past policies. Consequently, FCC denied OTP's request that
it abolish its master plan approach.

After FCC designated its preferred plan in July 1977,
the Director of OTP in August 1977 sent a letter to the
Chairman, FCC. OTP did not request FCC to abandon its plan-
ning approach; however, OTP did address two issues it be-
lieved were fundamental to the Commission's recent actions.

First, OTP stated that FCC's attempt to develop a com-
prehensive approach to cable and satellite planning could
not be achieved under present institutional circumstances.
OTP stressed that:

"The plain fact is that neither through the
government instruction process nor Section
214 regulation of the Act can the U.S. Govern-
ment directly control the construction and in-
stallation of the INTELSAT space segment.
Given this inability, it is not possible for
the Commission, on its own, to develop a mean-
ingful cable/satellite Master Plan."

Second, OTP addressed the question of international com-
ity. OTP expressed the concern that FCC's July 1977 order
designating a preferred plan was based on the premise that
cost efficiency is "the single driving yardstick of domestic
policy and that international comity is but a secondary con-
cept." OTP, on the other hand, viewed international comity
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as a vital and important part of decisions made under section
214 of the Communications Act.

OTP urged FCC on the grounds of international comity
not to adopt Plan 4-M which OTP believed reflected no accom-
modation of the views of the European telecommunications
entities. TP felt FCC should not insist on the dominance
of U.S. views by adopting Plan 4-M. This approach, OTP
stated " * * * would appear to be inconsistent with the broad
statutory scheme of the 1934 and 1962 Acts and certain to be
self-defeating."

OT advocates return to principles

In September 1977, OT filed comments with FCC advocat-
ing a return to FCC's original objective--the development of
policy and guidelines which COMSAT and the service carriers
would follow in developing plans on a coordinated basis. OT
stated that FCC's involvement in planning constituted " * * *
excessive, rather than effective, regulation." OT stated that
the development of a plan was the role of industry.

OT recognized the possible antitrust concerns that
joint industry planning raised and criticized FCC's approach
on several technical grounds, including:

---Failure to adopt the Rome consensus forecast.

-- Incorrect comparison of cable and satellite system
costs, using investment costs for satellites instead
of lease costs.

Department of State addresses
international comity

In an October 1977 letter to FCC, the Department of
State noted that FCC had concluded that any of the plans
could be expected to provide adequate capacity to meet traf-
fic requirements and ensure a suitable level of service re-
liability. In light of this conclusion, the Department urged
FCC to reexamine:

"* * * the cost assumptions which led the Com-
mission to prefer a plan to which European and
Canadian officials have taken strong exception.
We would be remiss were we not to observe that
their argumentation was consistent with our own
view that international comity and, indeed, an
effective partnership, obliged each party to
take into account the legitimate costs incurred
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by all other parties in implementing particular
international facilities arrangements."

The Department also noted that U.S. regulatory proce-
dures with respect to facilities planning have given rise
to considerable frustration for the foreign telecommunica-
tions entities. For this reason, the Department had sup-
ported the consultative process. The Department did not
comment on FCC's policy approach or its interpretation of
planning principles.

FCC ASKED TO RECONSIDER DECISION

Controversy over FCC's policy approach and plan has not
ended with FCC's final selection of Plan 4-M. OT, OTP, and
the U.S. service carriers all have filed petitions
or sent letters requesting reconsideration of FCC's decision.

OT in its February 1978 comments stated that FCC's se-
lection of Plan 4-M was based on unrealistic cost assumptions
and should be voided. Echoing its September 1977 comments,
OT also stated that the selection of Plan 4-M was

"The culmination of a process that, in our
opinion, did not serve the public inter-
est, failed to take sufficient notic of
international comity and contradicted the
Commission's earlier approach ascribing pri-
mary responsibility for facilities planning
to industry."

OT again called for FCC to abandon its policy of con-
trolling facilities planning hrough the issuance of a FCC-
derived master plan. OT called for a process which involved
the development of policy to g:qiJe industry in planning
international facilities.

OTP took a different approach in its Feburary 1978
letter to the Chairman, FCC. While OTP conitinued to believe
FCC had made an unwise decision, it stated that it did not
intend to reargue policy considerations. Rather, OTP asked
FCC to hold Docket 18875 open for further study and analysis
because of problems it had identified with FCC's analysis
and new information not available to FCC at the time of its
decision.

OTP had engaged two independent contractors to evaluate
FCC's analysis. These contractors found FCC's methodology
and analysis flawed and inadequate in several areas. In
addition, one contractor found a serious contradiction in
INTELSAT documents which raised questions about whether
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Intelsat V satellite facilities will be adequate to handle
projected transatlantic traffic requirements. This was a
key assumption in FCC's decision to select Plan 4-M.

U.S. service carriers in their filings also stressed
this contradiction. In addition, the service carriers again
challenged FCC's methodologies and criticized FCC for not
fully considering the views and judgment of the European
telecommunications entities.

The Department of State did not request FCC to recon-
sider its decision. Department officials told us that, in
general, the Department could not take a position on recon-
sideration without evidence to support its position. On
March 15, 1978, however, the Department of State sent a
letter to FCC summarizing the views of eight European coun-
tries which had contacted the Department. The eight Euro-
pean countries unanimously expressed the belief that a TAT-7
cable would be justified in the 1981-1985 time period and
that consultations among the countries and the FCC should be
continued so that a solution could be reached which would be
acceptable to all parties.

The Department stated that it considered the views of
the eight European Governments to be indicative of the ex-
tent to which the Europeans regarded FCC's decision as in-
volving important foreign policy concerns affecting relations
between the United States and Europe. The Department urged
FCC to resume consultations with the Europeans as soon as
possible.
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CHAPTER 5

IMPLEMENTING POLICY THROUGH AUTHORIZING AND ACTIVATING

INTERNATIONAL TELECOMMUNICATIONS FACILITIES

Policies developed for international telecommunications
facilities are implemented through the authorization and
activation of these facilities. The Communications Act of
1934 provides FCC with the primary authority to authorize
and activate facilities. FCC, however, must interact with
the Department of State and OTP pursuant to the provisions
of the Cable Landing License Act of 1921, the Communications
Satellite Act of 1962, and Executive Orders 10530 and 11191.

This interaction has directly impacted FCC's decisional
process for satellite facilities. Disagreement among the
agencies over their responsibilities for the supervision of
COMSAT as the U.S. representative in INTELSAT has led to the
development of a process by which the three agencies can pro-

' de instructions to COMSAT. This process, however, has not
resolved the initial area of disagreement.

FCC'S STATUTORY AUTHORIZATION
AND ACTIVATION AUTHORITY

FCC is responsible under the Communications Act of 1934
and Communications Satellite Act of 1962 for the authoriza-
tion and activation of common carrier facilities. This au-
thority is contained in titles II and III of the Communica-
tions Act, and title II of the Communications Satellite Act.

Specifically, title II, section 214 of the Communications
Act requires that, before the acquisition or construction of a
new line of communications or the extension of an existing
line, FCC must certify that the present and future public con-
venience and necessity require the construction or operation
of the additional or extended line. Title III, section 319 of
the Communications Act, requires that a carrie: must secure a
construction permit from FCC before the construction of any
radio facility, such as an earth station or INTELSAT satellite
facility.

In its administration of the Communications Satellite Act,
FCC is required by title II, section 201(c)(9) and (10) to:

-- Insure that no substantial additional facilities are
added to the satellite system, including terminal
equipment, unless required by the public interest,
convenience, and necessity.
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-- Require additional facilities be added to the satel-
lite system, including terminal equipment, where such
additions would serve the public interest, conveni-
ence, and necessity. Such additions are subject to
the procedural requirements of section 214 of the
Communications Act of 934.

There is no requirement in either act that FCC author-
ize international telecommunications facilities in any manner
different from domestic telecommunications facilities.

When the Cable Landing License Act of 1921 was passed,
cable facilities were wholly owned by either foreign tele-
communications entities or U.S. carriers. Since the advent
of the more expensive voice-grade cables in the mid-1950s,
cable facilities have been jointly owned by the U.S. common
carriers and foreign telecommunications entities. This act
gave the President the authority to issue a license to land
or operate a submarine cable connecting the United States
with any foreign country. The President can withhold or
revoke a license when he is satisfied that his action will

-- assist in securing landing rights in another country,

--assist in maintaining the rights and interests of the
United States in foreign countries, or

-- promote the security of the United States.

Section 5(a) of Executive Order 10530 delegated to FCC
the President's authority. The executive order does, how-
ever, require FCC to obtain the approval of the Secretary of
State and advice from any executive department FCC deems
necessary before it issues or revokes a license.

Issuing a cable license

An FCC official informed us that an application for a
cable landing license is generally considered in conjunction
with the application to construct the cable filed under sec-
tion 214 of the Communications Act. FCC sends both applica-
tions to the Department of State with a covering letter
asking for the approval of the cable landing license and for
any recommendations concerning the conditions of the license.
If the Department of State concurs, it sends FCC a letter
stating its approval.

According to Department of State officials, they con-
sider political or foreign policy implications during their
review of cable landing license applications, but do not
consider the economic factors involved in determining the
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need for the cable. These officials could recall no instan-
ces in which a request for their approval of a cable landing
license had been denied; however, they have on occasion ex-
pressed views on facilities autnorization.

For example, in an April 22, 1968, letter about the
TAT-5 cable, the Department stated tat in its view, approval
of the cable must not prejudice the earliest establishment
of large-capacity satellites, particularly the Intelsat IV,
in light of the national commitment to INTELSAT.

We asked FCC officials if they had ever requested ad-
vice from either OTP or OT in connection with 'he issuance
of a cable landing license. After reviewing caLle applica-
tions back to 1970, an FCC official informed us -,at he
could find no record of FCC having solicited advice from
either OTP or OT.

INTERACTION IN SATELLITE FACILITIES--
THE INSTRUCTIONAL PROCESS

Disagreement over the authorities assigned FCC, OTP,
and the Department of State through the Communications
Satellite Act and Executive Order 11191 gave birth to an
"instructional process" for supervising COMSAT's actions in
INTELSAT. The process, however, has not resolved the basic
disagreement over the agencies' authorities.

Divided authorities caused disagreement

The Communications Satellite Act of 1962 set forth as
the policy of the United States the establishment of a com-
mercial communications satellite system in connection and
in cooperation with other countries. To implement this pol-
icy the President and FCC were given responsibilities under
title II of the act. Subsequently, the President delegated
his authority to the Department of State and OTP through
Executive Order 11191. FCC's authority for authorizing
satellite facilities under section 201(c) of the act is dis-
cussed on page 35.

The Secretary of State was delegated the responsibil-
ity given the President under title II, section 201(a)(4)
of the act, to exercise supervision over relationships of
COMSAT with foreign governments or entities or with inter-
national bodies as may be appropriate to assure that such
relationships shall be consistent with the national inter-
ests and foreign policy of the United States.

OTP was delegated the President's responsibility
under section 201(a)(3) to coordinate the activities of
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governmental agencies with responsibilities in the field of
telecommunications so as to insure that there is full and
effective compliance at all times with the policies set
forth in the act.

A Department of State official told us that a disagree-
ment took place between FCC and the Department concerning
their respective authorities under sections 201(c) and
201(a) of the Satellite Act. This disagreement focused on
instructions concerning satellite facilities. The Depart-
ment felt that section 201(a) of the act gave the President
or his delegate the authority to make the final determina-
tion on Government instructions to COMSAT.

This official noted that FCC took the position that
it was to be the final authority on instructions concerning
section 201(c) matters. FCC argued that its powers under
section 201(c) were not intended by the Congress to be sub-
ject to any review whatever by another Government entity.
While FCC agreed that "foreign relations" and "national
pol.cy" had to be taken into account in determining instruc-
tions to COMSAT, FCC said it must do this, on the advice of
the Department of State and other relevant agencies, in the
course of its determinations pursuant to section 201(c).
FCC took he position that, if a section 201(c) issue came
to the stage of an FCC public hearing, foreign policy in-
terest would be subsidiary to the narrow statutory test of
the "public interest"; the Department of State countered
that the public interest might itself be subsidiary to the
national interest of the United States as defined in
section 201(a).

How it works

On July 26, 1966, the Department of State sent a letter
to FCC and also to the Office of Telecommunications Manage-
ment, OTP's predecessor, which noted the need for a clear
definition of the manner in which the United States should
function in dealing with COMSAT. The letter enclosed a
statement entitled "Procedures for U.S. Government Instruc-
tion of the Communications Satellite Corporation in its Role
as U.S. Representative to the Interim Communications Satel-
lite Committee (ICSC)." The ICSC was the predecessor of the
INTELSAT Board of Governors.

The statement said that supervision by the various
agencies of the U.S. Government should be accomplished essen-
tially by instructing COMSAT on its course of action in
INTELSAT on those icems where the United States has a statu-
tory or general freign policy interest.
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The statement established procedures which

"provide a method by which the various agencies
of the U.S. Government can, in a coordinated
manner, participate in giving appropriate in-
structions to COMSAT * * *."

The entire statement as approved by the agencies in August
1966 is provided in appendix V.

The procedures require COMSAT to give each of the agen-
cies copies of the proposed INTELSAT agenda items and to ad-
vise the agencies of its position on those items. This is
required so that COMSAT can be provided with instructions on
the agenda items.

Department of State, FCC, and OTP officials told us
that representatives of the three agencies meet with COMSAT
after reviewing the agenda items to discuss the U.S. posi-
tions to be taken. The principal participants in the meet-
ings include representatives from FCC's Common Carrier
Bureau, OTP's international group, and the Department of
State's Office of International Communications Policy.

If an instruction is needed, it is prepared by the
Department of State and sent by letter to COMSAT. Depart-
ment officials said that they also phone COMSAT to discuss
the text of the instruction and to work out any problems.
If necessary, the Department goes back to OTP and FCC to
discuss any changes. After the INTELSAT Board of Governors
meeting, another meeting among the agencies and COMSAT is
held to discuss action taken by the Board. According to
officials from FCC and the Department of State, no minutes
are kept of the meetings they hold with COMSAT.

Who is in charge?

The question of who has ultimate authority in deciding
on the U.S. position to be presented to COMSAT was not clar-
ified by the August 1966 statement. A former FCC official
told us that, when it was developed, the instructional process
was intentionally left vague and the issue of who was in
charge of instructing COMSAT was never resolved.

An FCC official told us that there still is no hier-
archy for resolving disagreements. An OTP official shared
this view, citing a lack of clear statutory authority con-
cerning how this problem should be resolved. Department of
State officials, however, reiterated the belief that the
Department has ultimate authority for advising COMSAT, at

39



least on nonregulatory issues, such as supervising inter-
national relationships.

A COMSAT official felt that the Department of State was
in charge by virtue of its authority under section 201(a)(4)
of the Communications Satellite Act. He noted that COMSAT
communicates with both FCC and the Department of State; how-
ever, if a question arises regarding how to act in an
INTELSAT Board of Governors meeting, COMSAT looks to the
Department of State for instructions since INTELSAT is an
international body.

THE INSTRUCTIONAL PROCESS AT WORK--
INTELSAT V

An example of the operation of the instructional proc-
ess and some of the problems previously described can be
found in the events surrounding decisions on COMSAT's par-
ticipation in Intelsat V. Although the decision on the
construction of the Intelsat V satellite system did not come
before the INTELSAT Board of Governors until its September
1976 meeting, discussion of Intelsat V began with the pre-
vious satellite program, Intelsat IV-A, as did FCC's con-
cern over INTELSAT planning.

In September 1974 FCC sent a letter to the Department
of State concerning an item on the agenda of the INTELSAT
Board of Governors' meeting to be held later that month in-
volving the procurement of additional Intelsat IV-A satel-
lites. FCC noted that this item was related to COMSAT's
application for authority to participate in the IV-A
program.

FCC recommended that an instruction be sent to COMSAT
which indicated that, before the Board of Governors decided
on the procurement of the additional IV-A satellites, COMSAT
should seek to have the Board of Governors adopt a specific
plan designed to make maximum use of the satellites. FCC
also recommended that COMSAT seek to have the Board of
Governors agree that the need for future Intelsat V satel-
lites could only be determined in light of a specific plan
for Intelsat IV-A utilization. On September 24, 1974,
an instruction to this effect was sent to COMSAT.

While COMSAT received approval to participate in the
procurement of the additional Intelsat IV-A satellites in
November 1974, little action was taken by INTELSAT with
regard to planning. Consequently, planning continued as
a subject of subsequent instructions to COMSAT and as a
source of FCC concern.
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Reflecting this concern, FCC, beginning in December
1974, required COMSAT to submit monthly reports on the pro-
gress made to adopt and implement a plan for the utilization
of satellite facilities. The report also was to provide a
continuing update on the impact the utilization of existing
facilities would have on the next system--Intelsat V. These
monthly reports are still required.

INTELSAT continued to develop the Intelsat V system
during the next 2 years and in February 1976, COMSAT filed
an application under section 214 of the Communications Act of
1934 to participate in the construction of seven Intelsat V
satellites. As a Board of Governors' decision on Intelsat V
approached, instructions provided the by Department of State
for the May 1976 Board meeting stated that COMSAT should:

" * * * make the Board aware that the U.S. Gov-
ernment is seriously concerned with the appar-
ent inability to implement an agreed upon plan
for satellite utilization. The Board should
also be made aware that the U.S. Government be-
lieves it essential that the Board promptly agree
upon utilization plans and undertake measures to
assure implementation of those plans, for the
time periods prior to and after the introduction
of the INTELSAT V satellites."

The instruction issued for the July 1976 Board of Gov-
ernors meeting reiterated this concern and added that, while
the U.S. Government recognized the difficulties associated
with obtaining the necessary commitments to develop and im-
plement a plan, the Board should be made aware that COMSAT
may not be in a position to support final approval of the
Intelsat V program prior to the adoption of a plan.

An instruction on Intelsat V
is given--no objection

Action to approve the construction of tne Intelsat V
satellites was scheduled for the September 1976 Board of
Governors' meeting. Although FCC had not approved COMSAT's
application for a construction permit for Intelsat V, an
instruction was sent by the Department of State on Septem-
ber 7, 1976, to COMSAT in which the U.S. Government inter-
posed "no objection" to COMSAT supporting a Board of Govern-
ors' decision to procure the Intelsat V satellites. This
instruction was approved by FCC.

In addition, the instruction called for COMSAT to read
to the Board, and have appended to the meeting's record, a
statement to the Board of Governors explaining that the U.S.
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regulatory authorities had not yet made the findings re-
quired under section 214 to support the issuance of author-
ity to COMSAT, in its capacity as a regulated U.S. common
carrier, to invest in the Intelsat V facilities.

On September 8, 1977, COMSAT called the Department of
State to object to the portion of the instruction which re-
quired appending the statement to the meeting's record.
COMSAT believed distribution of the statement to all of the
Parties and Signatories, which would occur if the statement
were appended to the record, would only confuse the unini-
tiated about the U.S. commitment to INTELSAT and to the
Intelsat V program in particular.

The Department of State consulted with FCC and OTP and
an agreement was reached to delete the requirement that the
statement be appended to the record, however, COMSAT was re-
quired to read the statement.

No objection instruction ignores
FCC policy

In providing a "no objection" instruction to COMSAT for
participating in the Intelsat V program, FCC officials ac-
knowledged that it had not followed its own April 9, 1974,
policy entitled "Statement of Policy Concerning Procedures
Applicable to Comsat's Applying for Commission Authorization
to Participate in Certain Intelsat Activities." In this
statement, FCC pointed out that, in addition to and apart
from the general governmental instructional process, COMSAT
as a communications common carrier must secure authorization
from FCC pursuant to the Communications Act and the Communi-
cations Satellite Act before it may participate in certain
INTELSAT activities. FCC added:

"Experience has demonstrated the necessity for
supplementing existing procedures by estab-
lishing more definite guidelines for securing
such authorizations."

Thus, FCC stated:

"* * * it is now appropriate to set forth
specific procedures to be followed in those in-
stances where COMSAT is required by statute to
obtain authorizations from the Commission to
participate in the construction or operation of
INTELSAT satellite facilities. These procedures
are designed to provide opportunity for comment
by interested parties, to encourage efficiency,
and to promote the public interest."
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The procedures were to be comparable to those applicable
to the authorization of other types of communications facili-
ties, recognizing that:

" * * * additional factors * * * must be
taken into account with respect to COMSAT in con-
nection with these procedures in view of its role
in INTELSAT and the role assigned to the Exec-
utive Branch under the provisions of Section
201(a) of the Satellite Act."

The procedures required COMSAT, in cases where FCC au-
thorization was necessary, to submit applications as soon as
possible after the proposed facilities or operational pro-
grams became defined to the point where specific design,
operational configurations, services, and service dates were
under review and there was a reasonable probability that a
proposal would be presented to the Board of Governors for
consideration. This would allow FCC time to consider
COMSAT's application and comments from interested parties
prior to the time the matter is presented to the Board of
Governors for action.

On reaching a decision on COMSAT's application, FCC
would notify the Department of State, and FCC and the
Department would then decide how to release FCC's
decision.

The impact of the issuance of a "no objection" was not
limited to the disregard by FCC of its 1974 policy. The in-
struction raised a significant legal question regarding what
future control FCC has over COMSAT's participation in
Intelsat V.

Department of State and OTP officials, as well as a
former responsible FCC fficial, felt that FCC had lost its
options for ruling on COMSAT's pending section 214 applica-
tion to participate in the Intelsat V program. In particu-
lar, an OTP official felt that instructions given through
the instructional process bind FCC to a particular course of
action in later deciding on COMSAT's section 214 application.
As an example, this official stated that if FCC gave COMSAT
an instruction to vote for a particular facility acquisition,
FCC could not in a later section 214 hearing decide that
COMSAT could not utilize the facility or include the facility
in its rate base.

COMSAT officials shared OTP's viewpoint. They told us
they believe that an instruction containing approval or of-
fering no objection to COMSAT voting for a particular facil-
ity commits FCC to approve COMSAT's section 214 application.
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FCC officials conceded that, with the "no objection"
instruction, FCC gave up control over the Intelsat V pro-
gram and the configuration of the Intelsat V satellites.
FCC officials noted that FCC still controlled the future
utilization of Intelsat V by COMSAT. They also stated that
FCC still has section 214 authority and COMSAT's pending
application for Intelsat V has not been prejudged.

FCC officials stated that FCC had not been able to take
action on COMSAT's section 214 application prior to the
Board of Governors meeting and thus issued a "no objection"
instruction because FCC lacked sufficient information, par-
ticularly relating to INTELSAT's planning process, to make
an intelligent decision. An FCC official told us, however,
that FCC had not done an explicit study before it entered
its "no objection" instruction, although some preliminary
work had been done on COMSAT's pending application. As of
March 1978, COMSAT's application was still pending before FCC.

INSTRUCTIONAL PROCESS RAISES OTHER PROBLEMS

In addition to raising a legal question regarding FCC's
future options in deciding COMSAT's Intelsat V application,
the Government's action and subsequent "no objection" in-
struction has highlighted three additional problems surround-
ing the instructional process.

The first problem is whether COMSAT can dominate the
instructional process. An OTP official asserted that the
Government lacks the ability to keep up with all of the in-
formation COMSAT deals with daily. A former FCC
official concurred, stating that the volume and complexity
of the information supplied and the time needed to digest the
information made it difficult to deal with COMSAT.

FCC officials stated that they did not receive complete
enough information from COMSAT and did not have ennugh time
to evaluate the information they did receive. Consequently,
they felt they lacked control over COMSAT.

A Department of State official viewed the situation
somewhat differently. Hle felt that, when the U.S. Government
gets involved in detailed items, there is the likelihood that
COMSAT can dominate the iscussica. When the process centers
on policy or more broad matters, he felt the U.S. Government
and COMSAT act as equals.

The second problem area involves the legal force of in-
structions to COMSAT. In this regard, a Department of State
official noted that COMSAT tends to refer to instructions as
"advice." This same official, however, felt the legal force
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was not as important as the fact that COMSAT and the U.S.
Government rely on each other to accomplish things in
INTELSAT.

An OTP official took a different view. He noted that
there is no specific statutory language which gives the
President (and thus the Department o State) explicit au-
thority to issue instructions to COMSAT. The existing
instructional process is the product of an interagency agree-
ment; it has no formal, explicit legal authority, he stated.

A COMSAT official stated that in areas of foreign policy
or the authorization of facilities, COMSAT views the instruc-
tions as instructions and accepts them as binding. This of-
ficial stated that on technical matters, such as the type
of launch vehicle INIELSAT will use, COMSAT did not think the
Government should issue instructions even though it has in
the past. He viewed instructions in these areas as "advice."

The final problem area is FCC's possible violation of
the Administrative Procedure Act because of its participa-
tion in the instructional process. This potential violation
of the APA, however, hinges on a positive determination that
an instruction on a facility binds FCC to subsequent approval
of a section 214 application.

Typically, the instructional process is conducted in-
formally and off-the-record in meetings among the three Gov-
ernment agencies and COMSAT. On the other hand, proceedings
in which FCC decides section 214 facility applications are
of a formal nature. The APA binds the Commission in these
proceedings to observe the legal requirements for notice,
opportunity to be heard, and other procedural rights.

If. as suggested by OTP and COMSAT, FCC legally decides
on COMSAT's facility application when it issues an instruc-
tion to COMSAT on a facility question, a potential exists
for a violation of the APA because an instruction is
developed informally and off-the-record.
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CHAPTER 6

CONCLUSIONS AND RECOMMENDATIONS

International telecommunications are vitally important
to the United Sta'.es and other nations of the world. While
the entities providing international telecommunications
differ from country to country, they share a common bond
through the joint provision of services and the joint owner-
ship of the cable and satellite facilities which enable them
to provide these services.

Within the United States, FCC, OTP, OT, and the Depart-
ment of State have the decisionmaking responsibilities for
developing and implementing policies for effective inter-
national telecommunications facilities. Greater coordina-
tion of their decisionmaking responsibilities and more
effective development and implementation of facilities policy
can be achieved by

-- developing specific procedures for coordinating the
decisionmaking processes of the four agencies,

--establishinq and maintaining policy guidelines which
will allow the international carriers to plan their
own actions,

-- clarifying the process of providing instructions to
COMSAT,

-- recognizing by statute that decisions on international
facilities are distinct from decisions on domestic
facilities, and

--repealing the Cable Landing License Act of 192].

COORDINATING PROCESS

The Communications Act of 1934 and the Communications
Satellite Act of 1962 contain the statutory base from which
international telecommunications policy has evolved. Regu-
latory responsibilities contained in these acts have placed
the primary statutory authority for developing policy within
FCC. FCC, however, has not effectively coordinated its
policymaking role with OTP, OT, or the Department of State.
This lack of an interaction among the four agencies has
resulted in a piecemeal policy approach.

FCC cites two basic reasons for not coordinating its
efforts with the other three agencies. First, FCC has
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specific responsibilities under the Communications Act and
Communications Satelite Act. Second, the Administrative
Procedure Act limits ex parte contacts.

We would agree that FCC has the primary responsibility
for developing and implementing a policy for the authoriza-
tion of international telecommunications facilities under
the Communications Act. We believe, however, that the
issues with which OT, OTP, and the Department of State are
concerned--foreign relations, national security, economic
development, and user needs--go beyond those factors tra-
ditionally considered by a regulatory commission. Conse-
quently, FCC must ensure that the policy it develops fully
reflects the concerns and views of these three agencies.

In addition, we would agree that the Administrative
Procedure Act does place limits on agency action; however,
the extent of the limitations depends on the status of
the docketed proceeding. Docket 18875, FCC's proceeding
to develop an international facilities policy, was
not designated a rulemaking proceeding until the issuance
of FCC's July 1977 Memorandum Opinion, Order and Notice
of Proposed Rulemaking. Prior to that time, the docket
involved only general statements of policy. Thus, FCC was
exempt from the procedural requirements of the APA (see
5 U.S.C. 553(b)(3)(A)) and was not prohibited from informal
contact with interested agencies. After Docket 18875 was
designated as a rulemaking proceeding, there was no pro-
hibition on participation y interested agencies if done
pursuant to the procedural requirements of the APA and
on-the-record.

The lack of a coordinated approach for policy devel-
opment has not, however, been limited to FCC. OTP is
required by Executive Order 11556 to coordinate the tele-
communications activities of the executive branch and also
formulate its policies and standards. OTP did not, how-
ever, develop and present to FCC an executive branch policy
which effectively represented the views of the executive
branch.

OTP stated that a coordinated executive branch view-
point was not presented to FCC, primarily because Docket
18875 involved regulatory matters and did not, for example,
include foreign policy matters which would require coordi-
nation with the Department of State. However, in its Janu-
ary 1977 and August 1977 letters to FCC, OTP discussed at
length the impact of FCC's policy on the foreign telecom-
munications entities and urged FCC to consider the entities'
views. We believe this apparent conflict of views by OTP
actually reflects the continuing disagreement over the
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extent of the coordination OTP should achieve with the
Department of State. This lack of a coordinated effort be-
tween OTP and the Department of State has led to a fragmented
approach in providing executive branch policy input.

In our opinion, a two-step approach is needed to provide
for more effective coordination by FCC in obtaining the views
of other agencies and by OTP and the Department of State in
providing executive branch views.

First, FCC should develop specific procedures to re-
ceive, consider, and coordinate the iews of other Federal
agencies in the development and implementation of regulatory
policy for international telecommunications. We believe
these procedures could best be developed through a rulemak-
ing, thus subjecting their development to a thorough scru-
tiny by the affected Federal agencies, the public, and the
U.S. carriers. The resulting process would then become part
of the Commission's rules.

Second, the executive branch, through OTP and the De-
partment of State, must provide FCC with a unified policy
position. In doing so, a more consistent executive view
on international telecommunications policy will evolve.

RECOMMENDATION TO THE CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

We recommend that the Chairman of the Federal Communi-
cations Commission initiate a rulemnaking ill which procedures
will be established for FCC to actively coordinate with
other Federal agencies on the future development and imple-
mentation of policy on international telecommunications
facilities.

RECOMMENDATION TO THE DIRECTOR,
OFFICE OF TELECOMMUNICATIONS POLICY,
AND THE SECRETARY OF STATE

We recommend that the Director of the Office of Tele-
communications Policy and the Secretary of State establish
specific procedures for providing the Federal Communications
Commission with unified executive branch views on inter-
national matters such as foreign relations, national
security, and economic development.

POLICY FOR INTERNATIONAL FACILITIES
FCC's policy approach for international facilities has

evolved through several stages. This evolution, however,
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has occurred largely in response to pressure for decisions
on facilities and has resulted in incomplete policy
development.

Adopted in June 1971, FCC's initial policy for inter-
national telecommunications facilities provided a framework
within which the U.S. carriers and their foreign corres-
pondents could plan transatlantic facilities. After uti-
lizing this policy to approve the TAT-6 facility in 1972,
FCC ceased policy development, citing the lack of a continu-
ing problem. FCC also stated that it would develop policy
for other regions of the world; however, to date it has
taken no action in this regard.

Three years later, in 1975, FCC began a reassessment
of its policy in order to develop and refine the principles
and guidelines underlying facilities planning. This action
was prompted by the interest of the European telecommunica-
tions entities in facilities planning and in a new trans-
atlantic cable facility--TAT-7.

FCC changed its policy approach in 1976 from developing
a policy framework for international telecommunications fa-
cilities to a policy in which international facilities were
reviewed in the context of a comprehensive plan for the
North Atlantic. The plan specified how and when facilities
will be implemented and used. This action occurred for two
reasons. First, there was a lack of a consensus among FCC,
the Europear telecommunications entities, and the U.S. car-
riers on the principles underlying facilities planning; and
second, there was mounting pressure from the European enti-
ties for a decision on TAT-7.

There is a basic difference between a policy framework
for international telecommunications facilities in which
there exists latitude and flexibility for the U.S. carriers
and their foreign correspondents to plan facilities, and a
policy framework in which a plan is developed and imple-
mented by FCC for the establishment and use of facilities
to serve a particular geographic area during a specific
planning period. A policy framework in which FCC only pro-
vides regulatory guidance maintains the responsibility for
planning within those entities which construct and operate
the international telecommunications network. A policy
framework in which a comprehensive plan is developed by FCC
shifts, however, planning responsibilities for facilities
from the operational entities to the regulator. In this
regard, FCC's comprehensive plan for the North Atlantic does
not provide an effective framework for dealing with inter-
national facilities because
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-- the comprehensive plan developed by FCC does not rec-
cognize that final authority over international sat-
ellite facilities resides with INTELSAT,

-- the comprehensive plan lacks agreement on planning
principles and specific facilities between the
United States and the foreign telecommunications
entities which is needed to implement any plan, and

-- the comprehensive plan considers and endorses a
facility--Intelsat V--which was approved by the
INTELSAT Board of Governors in September 1976, and
which FCC lost influence over by its September 1976
"no objection" instruction to COMSAT.

Therefore, we believe the comprehensive plan, as FCC
officials have acknowledged, was merely a reaction to the
pressure for a decision on the TAT-7 cable facility.

In addition, we believe FCC contributed to the lack of
a consensus among the telecommunications entities on planning
principles, and thus FCC's November 1976 change in policy,
by (1) abandoning the 1975 working groups and (2) failing to
enunciate its position on the traffic forecasting methodology
developed at the October 1976 Rome meeting.

Given these circumstances, we conclude that an effective
policy framework for international facilities cannot be main-
tained within the context of an FCC-developed comprehensive
plan.

RECOMMENDATION TO THE CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

We recommend that the Chairman of the Federal Communi-
cations Commission

--evaluate future international facilities within a
regulatory policy framework which establishes and
maintains policy guidelines from which the carriers
and foreign entities can plan future facilities
and

-- establish policy guidelines for international tele-
communications facilities in other parts of the world.

PROVIDING INSTRUCTIONS TO COMSAT

If the United States is to continue to play a strong
role in the development and utilization of international
telecommunications, a clear framework must be developed from
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which U.S. regulatory and executive branch views are provided
to COMSAT as the U.S. representative to INTELSAT.

This framework should clarify

-- the respective agencies' responsibilities for super-
vision of COMSAT,

--the binding nature of the U.S. Government's instruc-
tions to COMSAT, and

-- the specific areas in which the Government will
instruct COMSAT.

Disagreement over the authorities assigned FCC, OTP,
and the Department of State through the Communications Sat-
ellite Act and Executive Order 11191 gave birth to the "in-
structional process" for supervising COMSAT's actions in
INTELSAT. This process, however, did not:

--Resolve the disagreement between FCC and the Depart-
ment of State over their respective authorities under
sections 201(c) and 201(a) of the Satellite Act to
instruct COMSAT on satellite facilities decisions.
Rather, the instructional process only provided a
procedural method for instructing COMSAT.

--Anticipate that a "no objection" instruction would be
provided to COMSAT to participate in Intelsat V be-fore FCC made a decision on COMSAT's license applica-
tion under section 214 of the Communications Act of
1934.

--Clarify the INTELSAT matters on which the Government
would provide instructions.

Each of these factors has, in part, contributed to the
lack of an effective, coordinated international telecommuni-
cations policy approach.

First, by not agreeing on their statutory responsibili-
ties, each agency has proceeded to develop its own policy
posture and, only when confronted with the need for an in-
struction to COMSAT, has attempted to provide a unified
approach.

Second, FCC by providing a "no objection" instruction
to COMSAT to participate in the Intelsat V program prior to
a Commission decision under section 214 of the Communications
Act may have (1) lost its options for ruling on COMSAT's
pending application, (2) denied all parties their procedural
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rights under the APA if a positive determination is made that
an instruction on a facility binds FCC to subsequent approval
of the section 214 application, and (3) jeopardized the
possible continued development of cable and satellite tech-
nologies and their most effective and timely applications,
contrary to FCC's policy.

Third, there are basic differences among OTP, the De-
partment of State, and COMSAT as to the statutory role of
the U.S. Government in providing instructions to COMSAT.
For example, OTP noted that there is no specific statutory
language which gives the President (and thus the Department
of State) explicit authority to issue instructions to COMSAT.
COMSAT views an instruction as an instruction only in those
areas in which foreign policy or authorization of facilities
are involved. Instructions on technical matters are con-
sid,±ed advice. The Department of State feels that the
legal force of the instruction is not as important as the
fact that COMSAT and the U.S. Government must rely on each
other to accomplish things in INTELSAT.

RECOMMENDATIONS TO THE CONGRESS

To resolve these problems, we recommend chat the Com-
munications Satellite Act of 1962 be amended to reflect:

-- That FCC has final authority to instruct COMSAT under
section 201(c) for regulatory matters.

--That the President has final instructional authority
under section 201(a) of the act for foreign policy
matters.

--That the President has final instructional authority
on a regulatory matter in which he determines that a
clear overriding national interest concern exists.
In such a case, the President would provide a separate
instruction to COMSAT.

-- That a final instruction to participate in the con-
struction of a facility will not be issued to COMSAT
before FCC has issued a license for that facility to
COMSAT pursuant to section 214 of the Communications
Act of 1934.

INTERNATIONAL FACILITIES DECISIONS

The Communications Act of 1934 and the Communications
Satellite Act of 1962 do not require FCC to authorize inter-
national telecommunications facilities in any manner differ-
ent from domestic telecommunications facilities. Rather,
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section 214 of the Communications Act only requires FCC tocertify that a facility is required by public convenience
and necessity.

The courts have stated that the standard of public con-venience and necessity should be construed so as to secure
for the public the broad aims of the Communications Act. 1/The purpose of the act as set out in section 1 is to make-available "a rapid, efficient, Nation-wide, and world-wide
wire and radio communication service with adequate
facilities."

International telcommunications is distinct from domes-
tic telecommunications because foreign telecommunications
entities share ownership in the facilities and provide halfthe service. Consequently, we believe the role and views of
these entities are important in determining whether an inter-national facilities policy or a particular facility achieves
the goals of the Communications Act.

FCC in developing its international facilities policyhas recognized as a matter of international comity, the role
of the foreign telecommunications entities and has requested
their views. However, recognizing that the statute (section214) by which it reaches facility decisions makes no specificprovision for considering international comity, FCC has deter-
mined that the views of foreign entities may not be substi-
tuted for or given precedence over FCC's determinations ofthe national public interest.

Without a statute which recognizes the unique character-istics of international telecommunications, CC's interpreta-tion of the role of international comity is certainly within
its statutory framework. However, while FCC has invited theviews of the foreign entities, the decisional weight giventhem precludes their views from significantly impacting U.S.
policy development. Consequently, this decisional weightincreases the risk of a U.S. international telecommunications
facilities policy which cannot be implemented because it con-flicts with the policy of the foreign telecommunications
entities. This is the casa in FCC's recent decision in
Docket 18875.

We recognize that interaction between the U.S. and for-eign entities should be a two-way street in that both the

1/ Western Union Division v. United States, 87 F. Supp. 324
(D.C.C. 1949), affirmed 338 U.S. 864 (1949).
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views and concerns of each party are known and shared. We
also recognize that considering the separate views of the
foreign entities and their impact on the U.S. ratepayer is
a difficult task. However, the United States relies on the
foreign telecommunications entities to provide service and
ownership in facilities. Consequently, an effective inter-
national facilities policy requires a thorough consideration
of their views in U.S. decisionmaking.

RECOMMENDATIONS TO THE CONGRESS

Therefore, we recommend that section 214 of the Communi-
cations Act of 1934 be amended to recognize, as a matter of
policy, that decisions on international facilities are dis-
tinct from decisions on domestic facilities. This recogni-
tion should include expanding the test of public convenience
and necessity for international facilities to

--recognize the joint ownership of international tele-
communications facilities and

-- recognize that FCC decisions can impact the decisions
of foreign entities.

REPEALING THE CABLE LANDING
LICENSE ACT OF 921

The Congress enacted the Cable Landing License Act of
192i at a time when international telecommunications facili-
ties were owned entirely by one entity, either foreign or
U.S. The act allowed the President to control the landing
of cables by foreign entities in the United States and to
deny or revoke a landing license to assist in securing land-
ing rights in another country or to maintain U.S. security
or interests in another country. Through Executive Order
10530, the President delegated his responsibility to FCC sub-
ject to Department of State concurrence. The Department's
concurrence has become largely routine.

Since international telecommunications has evolved into
a joint venture among nations with cable facilities jointly
owned and telecommunications services jointly provided, we
believe the act has lost its significance. Section 214 pro-
vides adequate control over the participation of U.S.
carriers and foreign entities n cable facilities. FCC's
development of a formal coordinating process, as recommended
on page 48 will assure that Department of State foreign pol-
icy concerns will be included in FCC's decisionmaking on a
cable facility. In addition, the amendment of section 214,
as recommended on page 54 to recognize the unique status of
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international telecommunications will enable FCC o fully
consider Department of State foreign policy considerations.

Conseque Utly, we conclude that the joint ownership of
international facilities has removed the need for an indi-
vidual act to control the landing of cable facilities, and
that the provisions of section 214 of the Communications Act
and the implementation of other recommendations contained in
this report will provide adequate control over the partici-
pation of foreign entities in cable facilities.

RECOMMENDATION TO THE CONGRESS

We recommend that in conjunction with the implemneta-
tion of other recommendations contained in this report, the
Cable Landing License Act of 1921 be repealea.
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CHAPTER 7

INTERNATIONAL TELECOMMUNICATIONS--

OUR OBSERVATIONS ON UNRESOLVED QUESTIONS

There are questions relating to international telecom-
munications which go beyond the coordination activities ad-
dressed in previous chapters of this report. Determining a
telecommunications policy is a dynamic process requiring
continued reassessment of regulatory and other goals against
available information in such areas as foreign policy, user
need, new technoleqies, and social and economic factors. We
have provided below our observations on some of the questions
facing international telecommunications decisionmakers:

--Is comprehensive cable and satellite planning possible?

-- Will current efforts on rate of return regulation have
an impact on the international carriers?

--What alternatives exist for reducing regulatory lag?

-- Will the National Telecommunications and Information
Administration be an effective replacement for OTP and
OT?

IS COMPREHENSIVE CABLE AND
SATELLITE PLANNING POSSIBLE?

Cable facility ownership is established through multi-
lateral agreements developed by the participating telecom-
munications entities--the U.S. service carriers and foreign
telecommunications entities. Joint ownership of satellites
is provided through INTELSAT. Earth stations are generally
owned and controlled by the designated operating entities of
the countries in which they are located. In the United
States, COMSAT and the service carriers share ownership of
the earth stations.

Like ownership, planning for cable and satellite facili-
ties is also divided. The U.S. service carriers nd foreign
telecommunications entities plan the development of tht cable
facilities in which they participate. INTELSAT plans the de-
velopment of satellite facilities; however, the primary data
on which this planning is based comes from the final users of
the system, the U.S. service carriers and their foreign coun-
terparts. Earth station planning is done by the entities
owning the facility.
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The entities involved in international telecommunica-
tions may take diverse actions which can lead to excess
overall capacity. Within INTELSAT, there are several poten-
tial reasons for overcapacity. INTELSAT designs its primary
path satellites to have a certain amount of overcapacity for
technical reasons. The primary path satellites act as the
master switchboards, so that all nations participating in
INTELSAT may communicate with each other. However, in order
to spread development costs as far as possible, INTELSAT
builds all of its other satellites, which are used to handle
major traffic streams or act as spares, to the same size as
the primary path satellites. As a result, there can be
excess capacity in satellltcs other than the primary path
satellite.

In addition, the useful life of satellites is generally
7 years. Because of the dynamics of technology, each sat-
ellite generation has vastly increased circuit capacity over
prior generations. Since launch costs constitute a signifi-
cant portion of the costs of a satellite system, the incre-
mental cont of the additional capacity made available by
technological change is very low.

Complicating this potential for overcapacity within the
satellite system is the fact that INTELSAT does not control
the provision of earth stations. Although the satellite sys-
tem may be planned adequately, if INTELSAT members decide notto build the earth stations necessary to communicate with the
satellites, overcapacity could develop.

Potential reasons for overcapacity are not confined to
the technical or operational characteristics of INTELSAT.
The entities involved in providing international telecom-
munications have varying incentives which may lead them toprefer one facility over another or to prefer a specific mix
of facilities. The net effect of these varying incentives
may be an overall excess capacity in international telecom-
munications facilities.

The division of cable and satellite facilities ownership
and planning results in no focal point in a single nation
or organization for comprehensive facilities planning. This
situation, in turn, makes a single solution to comprehensive
cable and satellite planning difficult. For example, in
Docket 18875 COMSAT favored a plan which did not include the
introduction of a new cable facility during the 1979-1985
planning period. The service carriers, however, preferred
the introduction of a new cable facility in 1981.

A focal point for the U.S. carriers, acting as a plan-
ning catalyst, could strengthen the planning decisions made
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by the carriers and FCC. Establishing this focal point and
a clear U.S. international policy which reflects to the ex-
tent possible the views and plans of other nations could
serve as a benchmark against which other international tele-
communications entities could plan for future facilities.

WILL CURRENT EFFORTS ON RATE OF
RETURN REGULATION HAVE AN IMPACT
ON THE INTERNATIONAL CARRIERS?

The Communications Act of 1934 requires FCC to regulate
the rates and practices of telephone, telegraph, and cable
companies and to approve or disapprove proposed mergers and
acquisition of properties and extensions and reductions in
service. Title IV, section 401 of the Communications Satel-
lite Act of 1962 provides common carrier status to COMSAT,
thus subjecting it to the service and rat, regulatory require-
ments of the Communications Act.

In this regard, FCC has not conducted a general rate in-
quiry for international record carriers since 1958. In that
proceeding, known as the "Bellwether Case," FCC identified
RCA as the low cost (bellwether) carrier and established 7.5
to 8.5 percent as the allowable rate of return on investment
for all international record carriers based on RCA's costs.

Although it established an allowable rate of return,
currently FCC does not regularly determine (1) each carrier's
rate of return and (2) the relative return on net investment
of the various international services. In this connection,
one industry official maintained that the carriers, thus,
were not subject to rate base regulation by FCC.

Although FCC has not conducted a general rate investi-
gation since 1958, FCC has adjusted some rates, usually as a
by-product of authorizing the construction of a new facility.
For example, in authorizing the construction of the TAT-5
transatlantic cable facility, FCC required a reduction of
25 percent in rates for message telephone service.

In addition, since 1965 FCC has been investigating
COMSAT's rate structure for INTELSAT services. FCC reached
a decision in this case in November 1975 and after judicial
review a final settlement was reached in Feburary 1978.

In April 1976 FCC initiated an Audit and Study of Oper-
ations of Internatonal Carriers (Docket 20778). FCC offi-
cials told us the docket has essentially two parts--a cost
study and an audit of the carriers' operations. The cost
study is expected to show for each carrier the cost of serv-
ice and rate of return by service for various geographical
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areas. The audit portion will identify the (1) nature of
the carriers' operations, (2) carriers' accounting proce-
dures, (3) compliance of the carriers with FCC's ruleb, and
(4) compliance of the carriers with their internal proce-
dures. An FCC official stated that he was not certain when
the Commission would issue a final public report.

Effective rate of return regulation conducted on a
continuing basis could strengthen the implementation of an
international facilities policy through control of the in-
clusion of investment in the carriers' rate base.

WHAT ALTERNATIVES EXIST
FOR REDUCING REGULATORY LAG?

Reducing regulatory lag is an important goal in the de-
velopment of an effective regulatory process. Delay in
reaching decisions on the authorization and activation of
facilities can (1) affect the U.S. carriers' ability to serve
customers, (2) impair the carriers' credibility in dealing
with foreign counterparts by restricting their ability to
reach binding agreements, and (3) add to the carriers' costs.

Regulatory lag can also affect foreign telecommunica-
tions entities. For example, having reached an agreement
with the U.S. carriers on particular facility, the foreign
entities must wait for FCC approval before the project can
begin. These delays may deprive them of returns on invested
capital.

Methods to reduce regulatory lag include, for example,
(1) application of time limits, (2) automatic grants of au-
thority, and (3) limited deregulation. The imposition of
time limits, however, can be difficult because the matters
under consideration by FCC can vary widely in complexity.
Furthermore, section 405 of the Communications Act currently
requires FCC action within 90 days on certain petitions for
rehearing; however, according to industry officials this
timeframe is rarely observed, thus reducing its
effectiveness.

Automatic grants of authority may be possible on ap-
plications where there is no opposition from other carriers
or interested parties. Limited deregulation may be achieved
on applications where there is characteristically no opposi-
tion or where FCC determines the carriers can act without
regulation.

When considering methods for achieving a more timely
regulatory process, it appears that the following actions may
provide additional insight:

59



-- Determining the relative impact of regulatory lag on
the carriers and users for each area of FCC action.

-- Determining how activities within each area are
prioritized.

--Examining the method applied in each area for reach-
ing a decision.

-- Measuring the impact of regulatory lag against the
decisionmaking and prioritization methods.

WILL THE NATIONAL TELECOMMUNICATIONS
AND INFORMATION ADMINISTRATION BE AN
EFFECTIVE REPLACEMENT FOR OTP AND OT?

The functions of OTP and OT will be merged by executive
order to create a new entity within the Department of Com-
merce--the National Telecommunications and Information Ad-
ministration (NTIA). Areas of concern exist, which if not
recognized, could hamper NTIA's effectiveness. Among these
areas are the following:

--Disagreement between the Department of Commerce and
the Department of State over coordinating functions
and their respective roles in developing executive
branch international telecommunications policy had
hindered the implementation of the reorganization
plan. The occurence of this, prior to NTIA's estab-
lishment may reflect on NTIA's future ability to
coordinate.

--Officials in the Executive Office of the President,
OTP, and industry all stated that OTP had not been
as effective as it could have been in coordinating
and carrying out other functions because it lacked
active presidential support. It appears NTIA will
be assigned essentially the same functions as OTP,
thus, absent Presidential support it could suffer
the same lack of effectiveness.
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FOUR PHASES OF THE DEVELOPMENT OF

FCC'S LONG-·RANGE PLAN

Phase 1 - Development and ubmission of al-
ternative plans for the establishment and
use of future transatlantic facilities by
the U.S. carriers and COMSAT by
April 30, 1977.

Phase 2 - FCC adoption of a tentative long-
-ange plan for the establishment and utili-
zation of future transatlantic facilities.
This will require app.oAimately 2 months,
assuming the information submitted is com-
prehensive. The tentative plan is subjected
to comments, pleadings, and the appropriate
coordination before the adoption of a final
plan.

Phase 3 - FCC adopts a final plan and enter-
tains applications from the U.S. carriers
and COMSAT necessary to implement the plan.
About 3 to 4 months are required between
adop)tion of the tentative plan and adoption
of the final plan to complete the comment
and consultation process.

Phase 4 - Applications are submitted to FCC.
Approximately 2 months will be required for
processing, after which FCC issues authori-
zations for the establishment and utiliza-
tion of future transatlantic facilities.
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SUMMARY OF FIVE PLANS DEVELOPED

BY PCC IN DOCKET 1875

Plan 1 - basically represented a plan proposed
by AT&T and the IRCs in which a TAT-7 cable
would be introduced in 1981.

Plan 2 - basically represented a plan proposed
by COMSAT in whic.. a TAT-7 cable was not intro-
duced during the 979 to 1985 planning period.

Plan 3 - generated by FCC staff, was similar to
Plan 1, but it delayed the introduction of the
TAT-7 cable until 1983.

Plan 4 - generated by FCC staff, used AT&T's and
tihe IRCs' traffic forecast, but did not introduce
the TAT-7 cable during the 1979 to 1985 planning
period.

Plan 5 - generated by FCC staff, was the only
plan to utilize a linear orecast and did not
introduce a TAT-7 cable durin le 1979 to 1985
planning period.
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FINAL TIMETABLE FOR DEVELOPING

COMPREHENSIVE PLAN AGREED ON AT JUNE 1977

CONSULTATIVE MEETING

1. No later than July 31, 1977, we shall issue
for public comment the five alternative plans
including any proposed alternatives or modi-
fications and will designate which one of
those is the Commission's tentative preferred
plan.

2. Comments on the alternative plans will be due
no later than August 31, 1977.

3. Following receipt of the comments, the Com-
mission will analyze the plans in light of
the comments received and begin to prepare
its final plan.

4. With the agreement of CEPT and Canadian of-
ficials, the Commission will also schedule a
l-dy meeting in Washington, D.C., for the
purpise of further discussions with represent-
atives from those nations having decisional
responsibilities within their respective coun-
tries concerning international communications
facilities. We anticipate that such a meeting
will occur on September 19, 1977.

5. Following such a meeting, we would allow 15
days for the filing of a final round of com-
menits from interested persons--due
October 5, 1977.

6. The Commission would then -nsider the mater-
ial before it and issue its final plan on
November 1, 1977.
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EXECUTIVE SUMMARY PROVIDED BY FCC IN

REPORT, ORDER AND THIRD STATEMENT OF POLICY AND

GUIDELINES--DOCKET 18875

1. On June 16, 1970, we insititued Docket No. 18875 as an inquiry
into the "Policy to be followed in Future Licensing of Facilities for Over-
seas Communications." Ar initial "Statement of Policy and Guidelines was
issued on June 25, 1971. On February 25, 1975, in response to requests by
European teleconmmunications for further consultation and policy development
concerning North Atlantic facilities planning, the proceeding was reopened.
Following a series of comments dnd consultative meetings, we issued 
"Further Statement of Policy and Guidelines" on November 29, 1976. In
addition to setting forth the basic public interest objectives and evalua-
tion criteria to be considered in authorizing U.S. carriers' future
facility investment and utilization programs, the November 1976 Policy
Statement established procedures foi the development of a comprehensive,
long-range facility implementation and utilization pIlan against which
specific applications for facility authorization and use could be evaluated.
On August 1, 1977, we designated the current phase of this procaedinq as
rulemaking, and adopted the procedural steps appropriate to such a
proceeding.

2. As indicated i. the November 1976 olicy Statement, the
Commission's primary object..e with regard to overseas facilities
authorizations is to ensue the establishment and efficient utilization
of the lowest cost combination of facilities which can satisfy valid
traffic needs and service objectives, irrespective of technology or
supplier. The principal U.S. parties to this proceeding, i.e. the U.S.
International Service Carriers (USISC) 1/ ;),d the Communmications Satellite

1/ Those carriers are American Telephone and Telegraph Company (AT&T), Thi
French Telegraph Cable Cmpanv (FTCC), ITT World Communications Inc.
(IT" Worldcom), RCA Global Communications, Inc. (RCA Globcom) 'RT Tele-
communications Corporation (TRT), and Western Union Internaitcnal, Inc.
(WUI).
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Curporation (Comsat), were each ivited to submit proposed facility im-
plementation and ufilizatior. plans consistent with this objective, for
the period 1979-1985. On April 29, 1977, the USYSC submitted several
alternative plans and expressed a strong preference for one which in-
cludes both additional satellite facilities and an additional North
Atlantic cable facility to be constrtcted and in operation by 1981. On
April 26, 1977, Comsat also submitted several alterntive plans and ex-
pressed support for one which includeC no additional cable facility or
other augmentation of existing cable capacity during the 1979-1985 plan-
ning period. In addition to the plans submitted, the Commission staff
formulated several other plans for the purpose of evaluating the feasi-
bility and effect of certain intermediate options not included in the
parties filings -- e.g. expanded use of e:tisting cable facilities with
circuit multiplication equipment (TASI-C The staff also reformated
the principal plans. submitted by USISC and Comsat to facilitate a con-
sistent and comprehensive comparative evaluation of their respective
capacity, reliability, and cost implications. Finally, we have had the
opportunity to review a plan developed concurrently by the European
telecommunications entities in consultation with the USISC.

3. Our examination of these alternative plans, which cover
various combinations of both able and satellite facilities, leads us
to conclude that any plan wnich includes the construction of ah addi-
tional North Atlantic cable facility during the 1977-]985 period would
apparently impose a substantial and unnecessary cost burden on U.S. tele-
communications entities and users, since such a facility is not required
to satisfy capacity needs or to maintain adequate service reliability.
This conclusion is based on the following specific findings:

a) the addition of a new North Altantic cable wocld
not provide enough additional capacity to handle
the increased U.S./Europe traffic expected during
the 1979-1985 period;

b) addition of the INTELSAT-V satellites now under
construction, together with existing cable and
satellite facilities, would provide sufficient
capacity to handle these traffic increases, with
or without an additional cable facility;

c) adequate service reliability can be maintained
throughout the 1979-1985 period using only
existing cable and satellite facilities supple-
mented with the INTELSAT-V satellite system,
without the installation of an additional
cable facility; and,

d) eny combination of facilities using both the
INTELSAT-V facility .nd an additional SG cable
facility would result in substantially greater
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costs than would be occasioned i only the
INTELSAT-V satellite system and additional circuit
multiplication equipment were implemented and used
with existing cables to carry the increased U.S.-
CEPT traffic. The U.S. share of these added ost
burdens ranges from $20,000,000 to $37,000,000 in
present value. The added revenue requirement which
would be levied on the U.S. consumer by the installa-
tion of an unnecessary SG cable facility would be
$192,000,000 for the period 1979-1985, or $765,000,000
over the full 24 year life of "u e a facility.

4. Our approach and analytic methods used in evaluating these
various plans have been described and discussed in prior phases of this
proceeding, including in particular the U.S.-CEPT 2/ consultative meetings.
The principal steps in this analysis, in sequential order, are

Step 1 - Determine the most probable forecast of U.S.-CEPT telecommunica-
tions traffic and corresponding circuit requirements for the
period 1979-1985.

Step 2 - Determine whether either the new cable facility or the new
satellite facilities which could be available t carry U.S.-CEPT
traffic within this period (i.e. TAT-7 SG cable or NTELSAT-V
satellites) could, in conjunction with existing facilities,
satisfy all projected U.S.-CEPT traffic during this period, or
whether some combination of these facilities is required to
ensure adequate capacity.

Step 3 - Determine what combinations of additional and existing satellite
and cable facilities (including circuit multiplication techniques)
are capable of both satisfying forecast circuit requirements and
maintaining -1 adequate level of service reliability.

Step 4 - Determine the future investment and ope ating costs attributable
to the U.S. for each combination of satellite and cable facilities
capable of satisfying forecast traffic requirements and maintain-
ing an adequate level of service reliability, for the period
mid-1977-1985.

5. Step 1: Traffic Forecast. The USISC and CEPT estimates
for U.S.-CEPT circuit requirements range from about 7,200 in 1979 to
18,950 in 1985. Our staff estimates, based on a linear extrapolation of

2/ Conference Europeene des Administrations des Postes et des elecom-
munications, an association of the Postal and Telecommunications
entities of 26 European nations.
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recent growth trends, indicate that U.S.-CEPT traffic will require
5,415 circuits in 1979. rising to 8,998 circuits in 1395. While we
therefore question the very high growth rate projected by CEPT and
USISC, we have used the latter forecasts as the probable upper limit
in evaluating the potential need for additional circuit capacity, and
in the service reliability and cost analyses.

6. Step 2: Circuit Capacity. The capacity of current gener-
ation cable technology (e.g. AT&T's SG system or the British Post
Office's NG-2) ranges from 4,000 to 5,500 circuits. This is not ade-
quate to handle the traffic increases forecast for U.S.-Europe in the
1979-1985 period, leaving aside both the additional traffic among other
Atlantic locations which can be expected during this period and the
need to replace existing satellites which reach the end of their design
life. Thus, all parties have included use of dditional satellite
facilities in each of their plans, in recognition that these facilities
are required irrespective of any additional cable facilities that might
be constructed.

7. On the other hand, the INTELSAT-V satellite system togeth-
er with existing facilities, is capable of providing at least 5,4/3
circuits for U.S.-CEPT service in 1979, rising to 23,063 in 1985. It is
also capable of handling the additional traffic which can be expected
among other Atlantic locations during this period. Thus, in erms of
basic transmission capacity, the INTELSAT-V satellite system, togetner
with existing facilities can provide sufficient capacity to satisfy
even the highest traffic forecasts.

8. In view of these findings, each of the alternative facil-ity ombinations considered in our further analysis of service reliabil-
ity and costs includes some utilization of the INTELSAT-V satellite
system, whereas some ombinations considered do not contemplate the use
of an additional cable facility. In all instances, however, the fullallocated cost of the INTELSAT-V system corresponding to the degree of
utilization contemplated is attributed to that particular plan -- i.e.
no INTELSAT-V costs a considered as "sunk" in this analysis.

9. Step 3: Service Reliability. We have analyzed some 15
different cable and satellite facility implementation and utilization
plans, each capable of providing the requisite total circuit capacity,
for the purpose of determining their comparative impact on service re-
liability. Since both cable and satellite facilities generally provide
high quality transmission and ahieve very high levels of service avail-
ability (e.g. better than 99 percent of the time), the comparative
analysis of alterritive conbinations focuses on the potentil mpact of
a major facility outage occurring durin the busy period for U.S.-CEPT
traffic. While the probability of such an outage is relatively low,
it's potential impact on service availability is of such potential mag-
nitude that adequate protective measures are deemed essential.
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10. To evaluate this potertial impact, and the adequacy of
alternative protective measures, we have first undertaken to determine
the blocking probability, i.e. percentage of attempted calls which would
be unsuccessful, that would result in the event of a major facility
outage during the busy period for each combination of facility and
utilization plans and each U.S.- CEPT traffic stream. Having computed
these specific blocking probabilities, the next step was to determine
which, if any, of the combination exceeded a blocking probability
"threshold" of 10 percent. Beyond this threshold major corrective
actions (e.g. imposing controls on subscriber access to international
circuits, restoring lost circuits via redundant capacity in other
facilities, etc.) woul'i have to be undertaken to avoid progressive
deterioration of service availability de to network and switching
congestion. 3/ We determined through this analysis that the blocking
probability threshold would be exceeded, by a substantial margin, for
each of the facility combinations considered. We therefore concluded
that none of thL 'ombinations was capable of withstanding the outage
of a major facility during the busy hour, and thus, that each com-
bination rec:uired the prompt institution of major corrective actions to
maintain reliable service. Moreover, we determined that such corrective
autions would be equally sufficient in all ases to maintain reliable
service. In short, we concluded that no one combination offered any
greater or lesser expectation of reliable service than any other
combination. To the contrary, we concluded that any of the combinations
considered, together with necessary and sufficient restoration and net-
work management procedures, would be capable of providing an adequate
level of service reliability even in the unli'kely event of a m.ajor
facility outage during the busy period.

11. Several parties have argued that a rough balance between
cable and satellite circuits should be maintained for major traffic
streams, to ensure adequate service reliability. It is also implied by
the same parties that the ultimate objective would be to establish enough
equally loaded independent rou#es (facilities) between the US and CEPT
countries to ensure that the 10% blocking threshhold set forth in
CCITT recommendation E.542 would not be exceeded in the event of a
major facility interruption during the busy period. These propositions
are advanced in support of the proposed installation of an additional
SG cable facility in 1981. However, we find no justification for
either of these propositions.

12. As we have noted in previous policy statements and
facility authorizations, we find no public interest justification f(r
establishing or authorizing any predetermined distribution of traffic

3/ CCITT Recommendation E.542 - Acceptable reduction in the number of
circuits of a final route in the event of a breakdown. See Volume
II-A--Rec. E.542, Volume VI--Rec. p.96.
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or transmission capacity among alternative technologies or suppliers.
Both cable and satellite technologies provide a high standard of ser-
vice, even though both are subject to service interruptions. More
important, however, is the fact that te unit costs of both cable and
satellite technologies are steadily declining under the stimulus of
manufacturer competition, with resultslt benefits to the consumer.
The establishment of a predetermined allocation of traffic or trans-
m'ssion capacity between these technologies would. we believe, seriously
erode this competitive qtimulu.. M4oreover, this would also prevent both
technologies frnm reali.:ing thei.r tr',ercnt ecnnomiea of scale, by unnec-
essarily limiting their full growth and utilization potential.

13. With regard to the second proposition concerning route
or facility diversity, we note that in order to keep the' blocking level
below the 10 percent level suggested in Recommendation E.542, more than
ten qua ly loaded routes would be required for the majorU.S.-CEPT
traffic streams. Since there are now only five major North Atlantic
facilities, whose capacities differ substantially, 4/ it is not possible

to distribute the traffic on these major traffic streams equally among

even five routes. As both traffic and the capacity of newer generations
of cable and satellite technology continue to grow at a rapid rate, it
is quite clear that older but still functional facilities will not re-
tain the capability of carrying their share of the total U.S.-CEPT
traffic, whether the objective were five, ten, or some other number of
independent routes. Only if all ter or more facilities were to be
established at the same time, each having the same capacity including
a substantial excess over current traffic requirements, would such a
planning ocbjective seem realistic; and in view o the substantial cost
penalties which such a prngra- would entail, in terms of both under-
utilized capacity and tchnolozical advancements foregone, we are
confident tat no party would propose adoption of such a plan. Accord-
ingly we must reject, as a basic planning objective, the concept of
achieving any particular number of equally loaded independent routes
for handling U.S.-CEPT traffic. We also must reject, for the reasons
noted, the proposition that an additional SG cable facility would per
se represent a meaningful step toward realizing such an objective.
While it is without question desirable to maintain'I multiplicity of
routes for U.S.-CEPT traffic, it is clearly unrealistic and uneconomic
t6 expect that each such roullt will be capable of carrying an equal
share of U.S.-CEPT traffic, or to authorize facility investments on the
basis of such expectations. We conclude therefore that continued reli-
ance must be placed on the speed of restoration using redundant capa-
city in alternatve facilities and network management techniques togeth-
eL with reasonable diversity to minimize the adverse affects of a major

/ TAT-,i--845 circuits, TAT-6,.-4,000 circuits; CNTAT-2--1,840 circuits;
ZNW"lSAT 1'-A Primary Path--)5,000 circuits NTMLSAT V-A Major
Path-->7,000 circuits.
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facility outage. We find that such an approach would be a more effec-tive and cost efficient means now and in the fture to n.intain anacceptable level of service reliability_

14. Step 4: Cost Analysis. The primary determinants of thecharges to be borne by U.S. consumers of international communicationsservices are the facility investment and operating expenses attributableto U.S. carriers -- since these epenses form the primary justificationfor the rate that cazriers charie for communication nervices. For eachof the alternative sateli1te-cah]e faciiity ombinations considered, theCommission's staff identified that portion of future North Atlanticfacility investment and operating costs which were properly atty butableto the U.S. carriers according to established ownership arrano nts.Past investment and operating expenses, as well as lease char result-ing therefu.om, were determined not be an approp'i`ate basis f valuatingthe costs nd revenue requirements of new facilities. Howev, the full
investment and operating costs for that portion of the INTELS .T-V satel-lite program properly attributable to U.S.-CEPT traffic were included,despite the prior international commitment to that program. since theactual U.S. share of such expenses will be determined by the extent ofU.S. usage of the system. Moreover, an allowance was made for the re-maining useful life for each facility epected to continue in servicebeyond 1985. Finally, all future investment and operating costs wereconverted to present values employing a 12 percent annual discountra-e, In order to establish a common basis for comparing alternative

programs which necessarily incur differing future expenditures at differ-ent times.

15. Comparing the pts;nt values of future investment andoperating expenses for the several liternative facilit] programsexamined, we found that a Comsat plan which includes no additionalcable facilities apparently represents the absolute least cost alter-native, at a present value of 17C,459,000. This plan does not. however,include ny use of circuit multiplication techniques which we believeare both economically a.tractive and desirable to increase the capacityof exlstinc cable facilities. At the other end of the cost comparison,the prebnl' value of the 1977-15.75 costs for Plans 1 and -M, proposedby the USISC and CEPT respectively. a;e $201l, 565,000 and $209,884,000.the higher cost of these plans results primarily from the inclusion ofa new SG cable to be ope rational in 1981. An altarnative plan formulatedby the staff, in which a new SG cable facility would be introduced in1983, would result in 1977-1985 costs having a present value of$191,586,000. However, the plan which rovides the best balance betweencost minimization and the full exploitation of new technologicalcapabilities, and thus the oe we find most reasr neble, inclti:es noadditional SG cable facilities within the planning period, but includescircuit mltiplication capabilities as well as a more balanced distribu-tion of traffic among avaiiable routes than does the Comsat plan, at onlyslightly greater overall costs ($171,3E2,000 in present value). This isthe plan we have adopted a the one most likely to satisfy basic publicint,. :est objectives.
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16. The present value analysis we have employed is the
generally accepted means for comparing the economic effects of future
investment and other expenses which will be incurred in differing amounts
lid at different times, taking into consideration the time value of money.

Such an analysis does not, however, fully account for all the economic
burden which may be imposed on the consumer of public utility services
provided by a rate-base, rate-of-return regulated supplier as a result
of added investments. An alternative method of evaluating the consumer
effect of such investment decisions is to compute the added revenue
requirement (i.e. combination of capital recovery, return on investment,
and operating expenses) which would be occasioned by a particular invest-
r at and/or operating decision. For exapple, since we have determined
that an additional SG cakle facility would not be required to satisfy
traffic requirements or service reliability objectives during the 1981-
1985 period, the added revenue requireuents of such an unnecessary facility
during this period provides another measure of the impact on consumers of
authorizing such a facility. We have computed this added revenue require-
ment, assuming a 10 percent rate of return on investment, at $192,000,000
for the period 1981-1985. Over the entire 24 year estimated life of an
SG cable installed in 1981, the added revenue requirement would be some
$765,000,000. Under either the present value or revenue requirement
analyses, it is therefore clear that the addition of an unneeded SG cable
facility in the 1981-1985 time frame would result in significant
additional costs to be attributed to U.S. telecommunications entities
and servicer and ultimately to be borne by the U.S. consumer.

17. Deferring the addition of such a cable until 1983 would
reduce but not eliminate the added cost burden to the consumer during
this period. Neither of these programs would, according to our analysis,
provide any greater service reliability than could be achieved without
the additional SG cable facility.

18. Other Considerations. Those parties supporting the esta-
blishment of a new SG cable facility within the 1979-1985 period also
contend that such action is necessary or desirable to maintain a viable
cable manufacturing industry, to ensure continued development of cable
technology, to minimize or offset the risks of new satellite technology,
and to maintain adequate security of international commaunications. While
some of these arguments are far less central to our public interest man-
date than are the primary factors of capacity, reliability, and cost, we
have given careful consideration to all of them. As discussed more fully
in the main text, we find that none of these have sufficent merit to off-
set in any way the basic findings described above.

19. Given these findings and conclusions, we cannot find on this
r-cord any public interest justification for adopting a facilities implemen-
tation and use plan at this time which includes an additional North Atlantic
cable facility in the 1981-1985 period. Accordingly, we are adopting the
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facilities configuration and use plan embodied in Plan 4-M. This willbe the planning guideline against which specific facility applicationswill be judged. We will be prepared, however, to reinstitute appropri-ate rulemaking proceedings to review our policy determinations hereinshould sufficient additional information be brought to our attention.

20. In reaching our onclusion in this proceeding, we havegiven full consideration to international comity. This factor was avital and important part of c.ur deliberations, as discussed in the bodyof this decision. Moreover, when this proceeding is terminated, wewould like to continue our consultative discussions with the CEPTcountries and Canada concerniig the principles and criteria for facil-ity planning and authorization s well as the possible need for newfacilities in the future. We are particularly interested in furtherdiscussions concerning the NTELSAT planning process, which we be-lieve is too isolated from the consultative process, from the cableplanning process, and indeed from our own regulatory processes. De-spite our conclusions herein, we are not satisfied that the ITELSAT-Vprogram per se necessarily constitutes an optimum satellite systemconfiguration, or that a moure coordinated and comprehensive approachto facility planning might not. have produced some combination ofdifferent cable and satellite facilities which would even better servethe public interest than Plai 4-M. We intend to explore, within ourown jurisdiction, mechanisms which will better ensure that such coor-dinated planning occurs, and we hope that other administrations willbe prepared to undertake similar coordination at the internationallevel in conjunction with the consultative program.
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PROCEDURES FOR U.S. GOVERNMENT INSTRUCTION OF THE

COMMUNICATIONS SATELLITE CORPORATION IN ITS ROLE AS

U.S. REPRESENTATIVE TO THE

INTERIM COMMUNICATIONS SATELLITE COMMITTEE

Introduction

The world system for communication by satellite is
organized in a unique manner. The space segment of this
system is owned and controlled by a consortium of more than
50 countries whose governing Board is the Interim Communica-
tions Satellite Committee (ICSC). The Communications Satel-
lite Corporation (Comsat) is the owner of he largest share
of the consortium, is the U.S. representative to the ICSC,
and in turn acts as manager in the development and operation
of the space segment. It is also, of course, a domestic
U.S. corporation with certain functions having little or
nothing to do with the work of the ICSC.

This document deals only with the problem of the super-
vision of the U.S. Government over Comsat in its role as
U.S. representative to the ICSC, and as a member of the inter-
national consortium. In these roles, Comsat exercises, of
course, among other things, an important foreign policy func-
tion on behalf of the U.S. Government. In some respects its
role is similar to the role of other U.S. delegates to inter-
national bodies. Specific statutory responsibility for the
supervision of Comsat in this role is provided in the Com-
munications Satellite Act of 1962, and particularly Section
201 thereof. That Section imposes responsibilites both on
the President and on the iqderal Communications Commission
(FCC). The President in turn has delegated some of his
responsibility tc te irector of Telecommunications Manage-
ment and to the ezretary of State.

The supervision by he various agencies of the U.S.
Government should be accomplished essentially by instructing
Comsat on its course of action in the ICSC and consortium
on those items where the U.S. has a statutory or general
foreign policy intel__t. The manner in which these instruc-
tions are formulated and conveyed to Comsat is itself a
critical policy matter.

The following procedures take into account the above
considerations and provide a method by which the various
agencies of the U.S. Government can, in a coordinated manner,
participate in giving appropriate instructions to Comsat in
its role as U.S. representative to the ICSC, consistent with
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the President's overall responsibility for the conduct of
foreign affairs. This document is not concerned with the
discharge of the satutory responsibilities of the particular
government agencies involved, other than in the determination
and issuance of instructions to Comsat.

(1) Comsat shall circulate copies of proposed agenda
for eetings of the ICSC to the Department of State, the
Director of Telecommunications Management, and the Federal
Communications Commission at least four weeks before the mat-
ters on the agenda are to be considered by the ICSC. Amend-
ments to agenda shall be circulated as soon as possible.

(2) Each of the agencies shall review the agenda
promptly and advise the Department of State of those items on
which it believes prior U.S. Government istructions to
Comsat are required. The Department shall instruct Comsat
that it shall not take action on such agenda items until it
receives U.S. Government instructions. As to such items,
Comsat shall furnish pertinent documentation as soon as pos-
sible.

(3) On important matters Comsat should advise the
Department of State, the Director of Telecommunications Man-
agement (DTM), and the FCC of the position it desires to take
well before the time such matters are placed on the agenda
and as soon as eaningful consideration can be given by the
agencies, so as to allow inter-agency consultation in arriv-
ing at a determination of instructions to Comsat.

Comsat shall be advised that, where consideration by
the FCC is required, its submission o the FCC shall be in
such form, and with sufficient supporting data, so that the
U.S. Government instructions may provide the flexibility
required in discussions in the ICSC, without need for addi-
tional instructions on minor changes.

(4) The U.S. Government shall exercise its respon-
sibility to instruct the U.S. representative in an expedi-
tious and, ordinarily, nonpublic manner. This requirement
raises particular considerations with respect to the FCC,
in view of its obligations under 201(c) of the Communica-
tions Satellite Act of 1962, and its position as a regula-
tory agency. However, the FCC, under applicable statutory
provisions, is able to operate in an expeditious and non-
public manner with egard to its determinations concerning
instructions to Corsat as the U.S. representative to the
ICSC.

(5) Nevertheless, from time to time, te FCC, after
consultation with the Department of State and the DTM, may
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find it appropriate and desirable to arrive at ts
determinations by means of a public hearing,

(6) On matters where consideration by the FCC is re-
quired, the FCC, after having followed either procedure,
shall then request the Department of State to issue appro-
priate instructions to Cmsat.

Otherwise, each agency, including the FCC, shall, as
promptly as possible, advise the Department of gWate of its
determinations with respect to items of interest to it.

(7) On receipt of the advice of the several agencies,
the Department of State, in conformance with Saction 201 of
thie Communications Satellite Act and Executive Orlei 11191,
will issue instructions to Comsat as to the position it
should take on the agenda items, taking into account the
respective agency determinations.

(06214)

75




