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Report to'sén. Abraham Ribicoff, Chairman; Lty Elser B. Staats,
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Ccatact: Progzne Apalysis Div. : .
Congressional Relevance: Senate Commiittee oo Govecrnzental

4ffairs. Sen. hbrabam Bibiceff. .
hLuthority: Regulatory Procedures Befora Act. Administrastiv-~

Prccedures Act. 5 8.S.C. 3195, S. 2890 {95th Cong.).

Title ¥ of S. 2890, the Regulatory Provedures Refora

Act, Teguires agencies vith regulatory fuanctions to: establisk
deadlines; monitor ageacy acticns to assnre trougtness,
cosplinnce, and efficiency; and perfors reviees and ccompile an
“arpual report. Thess functicns vould be cocrried cot by an . Qffice
of Pleaning apd #Banagement. Language in the lecgislaticn shoald
a¥niG swbiquity sboat rejulatory respoasibilities. Cosplete
coasolidation of sanagewent and pl..cning fuoctions into zo singis
svaff unit may not be advisable. Tit’e II wenld asend *lhe
tduninistTative Procsdures Act to mak. ieimsl, trial-type
PEOC: ¢ings were closely resesble i0i mal sulemakings. A
Sugy«sted change was to have revies . .rds8 estaeblished at one
level to avoid the probless of mal I ple levels of agency review.
Title XIY would azaend prowicions gryerning the appoinvaent of
administrative law judges. Provisicas auchorize agencies to
uppoint or promote t¢ this position any qualified individcel on
the Civil Service register. Sugjested safegquards to insure
selection of the most gualiried indivicuals were to reqaire
agencies to consider a certain nuaber of individuals or to
require the Civil Service Coseissicn to provide pno less thar S
and no aore than 10 names to the agencies. (HTW)
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WALIHIMGYOCN, [ 25T

KAR 30 W7R

“The Honorable Abraham Ribicoff
Chairman’

Govervnaantal Affairs Comnittce
United States Senate

Dear Hr. Chairmen:

This letter is in resconse to your reqguest for our
comments on S. 2490, the Regulatory Procedures Relorn
Act. ‘Since GhO is not a rcqulatory agency, thl procecdurss.
proposed in the bill are not directly r«levant to our
functions. Wé do, hewever, have comments to offer on Titles
i, 11, and 111I. '

Title I of the progosed legislatior. requires agencies
with requlatory functicns to:

9]

-- establish deadlines and a2csure compli
dea.slines: .

nce with such

- mothor agency actlona to assure pronpt act1 n on
regulatory matters

-~ g¢stablish and monitor complianm with faricrities;

~-- monitor regulatory activities t: assuve the agency
proceeds in the most efficient aan..er possible; and

-~ periodically review rules and regulations, and compile
an dﬂﬂUal chor~. -

These functione would be carcied out hy an Office of Plaﬁqln,
-angd hanagement.

These functicns are important and necossara ‘regulatory
reforms for those aqgencies that have not alrcady uncertaken
them. Ne are concerncd, howcver, about [ isible ambiguity
as to:who is responsible for rontrolling e operations of
the requlatory agency as a resalt eof the srding of Section
101. Lven though Scction 101(a) st t°° t at the Office of
Planninc and Monagement will operate "und :r the direct
guidance and supervicion of the hecad ol ‘e ag. Ty.," the.
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language may not be sufficiently clear, for vxample, as to
who has final control over the establishment ang monitoring
£ deadlines. Wwe believe it should Se made explicit that
responsibility for the effectivn operations of the aGoacy
rests sguarely with the head of the agency. If Congress
determines that schedules. priorities and deadlines are
necessary, they should be the responsibility of the head
of the agency; not a subordinate official. Similarly,
compliance should be the responsibility of the agency heaad.

~ An Office of Planning and Managenment could provide crit-
icelly important staff support and advice 1in thic connection
but should have c¢perational control respoasibilities for the
agency as a whole only to the extent that thcse are delegated
by the head of the agency. To have such cperatienal control
responsibilities vested in the subordinate official by .aw
could seriously rininish the authority and'responaibility of
the hcad of the agency, pocssibly to the point of defeating the

objectives of the bill.

Additionally, we note that Section 101(a) provides that
the office shall be headed by an inZividual "corpensated ar
the rate of GS-18 or above." Statins the salary level in chis
ranner 1s too indefinite since there is no ceiling, and ttre
only salaries above the rate of GS5-18 are at the executive
levels. We sugacest that the bi)l state. that the ¢&fica be
headed by an individual compensatec at a rate not to exceed
a4 specified general schedule level.

We also caution against completely consolidating the
managerment and planning functions into a single staff unit.
As the Senate Governmental Affairs Conmittee's revort on
"Delay ‘in the Kegulatory Process* points cut, lack of planning
has long been a major source delay in agency 2rocecdings.: :
The Committee's report as well as earlier studies have called

for specialized planning staffs that would have the tesponsibility

to recomrend agency pricrities ang plans.

Because the pressure of daily managenent tends to crowa
out lonaer-tern planning, those tesponsible for the planning
function should ba a Step reroved from the day-to-Jay

operations of the agencies. At the same time, policy planning

responsibilities should not be 5o removed from management that

the planning becones irrelevant, Cne way to reconcile this

‘prceblem would b2 to anrend Title 1 subsections (b)(4) and {b}(8)

to specily that the tasks of recommending priorities and
revicving existing rules and reculatiens be conducted by a
sceparate staff within the designated Office of Planniag and
Management. A legislative erphasis on the importance and
specialized nature of tasks would indicate to the agencies the
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importance of nat subordinating planning to thg daily pressures

. 0f management.

Title IX amends the Administrative Proceddre Act to make.
formal, trial-type proceedings,. more closely reésemble informal
fulemakings. Agencies would he given greater Zlexibility in
conducting such Proccadings. Our comment on Title II concerns
Section 204{c) which provides that, “Each agency may establish
by rule one or more enployee boards to review decisicns cf
Presiding employees..." ‘e suggest this be changed to read,
"Each agzncy may establish by rule nne or more emplovee boards
at one Jevel to review decisiens of presiding employees..."

- In our study of Administrative Law Judges{ALJ), which will
scon be completed and sent to you, we found that there were
multiple levels of agency review of ALJ decisions for the ' ' 3
cases we reviewed at the Department of Labor {DCL), Interstate

-Commétce Commission (ICC), and Occupational Safety and Health
‘Review Commission (OSHRC). These situations illustrate the .

pProblems inherent in the current review precess. For exanple,
before the Assistant Secretary for Labor-Management Relations
at DOL makes a final decision in & Federal Labor-Management

/elations case an ALJ decided, that decision will have been
reviewed by: .

. ) : ¥

-~ the Director, Division of Cperations, Office of
Federal Labor-HManagement Relations; HE

== & GS-15 Supervisor in the Divicion of iperations:

= & staff membér in the dDivision;

——- the Agenda Committee consisting of the!Director

‘ and Deputy Director of the O<fice Federal Labor-
Management Relations, the Director, Divisicn of
Operations, and his three .supervisors and the _
Director, Division of Regyulations and ?ppeals; and

—= the Case Commitvee consisting of an Associate
Solicitor or Deputy Associate Solicitor, Director
Oor Deputy Director of the Office of Feceral Labor-
Hanagemen;'Relations, Director of the Division of
Operations, and Director of the Division of Regula-
tions and Appeals anc sometimes a2 representative
of the Assistant Secretary's Office.

An internal study at the ICC points out tﬁat Section
17 of the Interstate Commerce Act "mandates a cumbersome
aprellate process resulting in repetitious reviews."



¥With the exception of rallroad cases, current procedures

at the agency provide as many &s fuur administrative appeals

before an ALJ's decision becones admipistratively final.

The 1CC has been unsuccessful in having Congress amend the
legislation to generally allew only oxe administrative - o

' appeal of the ALJ's initial decision and a further appeal only

if the Commission finds the case involves an issue of general

transportation importance, new evidence, or changed cizc- :

crmstances. .

-

Both DOL and OSHRC have indicated they are chanagin
their processes to cut dowa on review time. However if the
proposcd 5.2496 permits "Cne or more emplovee board,.,” agencies
may continue to have multi~layer or duplicaticn in their
review process. Thus we recommend S.2490 limit the review
to only one level. : :

Title 11X of S. 2490 amends the provisions of Section .
3105 of Title V of the United States Code governing the
“appointment of administrative law judges. Secticn 301(h)
provides that "Subjell to the provisions of subsection (c¢),
each agency is authorized without regard to any provisicns of
this title governinmy appointments ot promotions in the com=
petitive servicz, 10 appoint as administrative law judges, Cr
to promote to 4ny pusition as administrative law judge, any
individual listed on a regiscer of qualified candidates prepared
by the Civil Service Commission.™ We suagest chat some safeguards
ve established, such as reguiring the agency to consider a certain
number of individuzls orf requiring the Commission to provide the
names of the top 10 individuals on the register to the agencies.

The rationale for allowina agencies to appoint or prouwote
- from anywhere on the register is to eliminate the rule of ’
three and increase the range of candidates from which all
agencizs may choocse an adm:nistrative law judge. Currently
agencies are using selective certification procedures to

avoid the rule of three and select indivicduals on the list

of qualified candidates even if sthey are not at the top of

ths list. Another reason is to avoid selecting an individual
who made the top of the 1lisc through veterans preference
points. This practice, however, results in the agency
selecting indiriduals who aiready work at the agency as -
attorneys, bec:use they are most .apt to possess the special

. -expertise needed to be considered under the selective

‘certification procedures. While this wprocess provides the
agencies with a method to hire Administrative Law Judges
with special talents and specifications and who can be
jmmediately productive, it can also lead to doubts about’
the impartiality of the administrative adjudication process.
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The proposal to open the <egister also can leéd tc thece same

" .. doubts because the age Cies are not prevented trom still

selecting their own ©.terneys. While these attorneys may te

qualified, -they ma- not be the best qualified. Since admini-
Strative law judr s receive izzediate, virtudl life-time

" appointmeénts, - g tenure to an important position soxe cafequarcs

should be orovided that ensure the agencies select the best

qualified to fill these positicns. Thus we suggest the agencies

should be recuircd to consider & certain number of indivicuals or
the Commissioa be required to provide no less than S anc no

more than 10 names to the agencies. ' :

~Sincerely yours,

Comptroller General
cf the United States






