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aeport to Sen. Abraham Ribicoff, Chairman; ty Ll.er P. Staats,
Comptrcl2ler General.

Contact: Pr gqyar An&alysis Div.
Congressional. ieleance: Senate Committee oz Governeental

Affairs. Sen. Abraham Ribicoff.
Authority: Regqlatory Procedures Befora Act. Administrativ:

Procednres Act. 5 U.S.C. 3105. S. 2490 (95th Cong.)e

Title ' of S. 2490, the Regulatory arc`edurv Refora
Act, requires agencies with regulatory funcations to: establish
deadlines; aouitor agency actions to assare hror"taesis,
compliauce, and efficiency; and perform revievs and compile an
az.ual report. These functions would be ccrried cut by an Office
of Planning add Banagoeent. Language in the legislaticn should
aorid ambiguity .bout regulatory recsoasibilitles. Complete
coasolid.atioa of tanagement and pl.:aning functions into a single
staff unirt Ray not be adrisable. Tit'e II Aneld asend the
adoinistzative Procedures Act t-o rt.k.. rcaal, trial-ttp-
pioc. :dinags cre closely resemble .irt'' al zulemakings. A
suggested chanrqe was to ha:ve rerier-: .rds established at one
level to avoid the prZoblems of ,ui' pe levels of agency retiew.
Title !II would amend provisions governing the appointaentt faduinistrative law Judqes. Provisloas alc'orixe agencles to
appoint or promote to this posltion any qualified individual on
the Civil Service reqiater. Suggested safeguards to insure
selection of the most quealiied indivi.duals were to require
aqencies to consider a certain nuAber of individuals cr to
require the Civil Service Coamission to provide no less than 5
and no more than 10 names to the agencies. (HTV)
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The Hionorable Abraham Ribicoff
Chairman
Govern.tnta1 A:ffairs Committee
United States Senate

Dear Hr. Chairman:

This letter is in response to your request for our

comments on S. 2490, the Regulatory Procedures Reform
Act~. Since GAO is not a regulatory agency, t.- procedtures
proposed in the bill are not directly rlelevant to our
functions.. Ie do, however, have comments to offer on Titles
I, I!, and III.

Title I of the propose .legislatior. requires agencies

with regulatory functions to:

-- establish deadlines and assure compliance with such
dea.il ines;

-- monitor agency action3 to assure prompt action on
regulatory matters;

-- establish and monitor complianct with ,ticorities;

-- monitor regulatory activities t- ass:u:e the agency
proceeds in the most efficient :ian:.er possible; and

-- periodically review rules and regulations, and compile
an annual report.

These functions would be carcied ouL by an Office of Planning

and fianagement.

These functions are important and necessary regulatory

reforms for those agencies that have not alrcady undertaken
them. We are concerned, hov:cver, about p -sible ambiguity
as to who is responsible for controlling ie operations of

the regulatory azcency as a res.ult ef the 3rding of Section

101. Lves. though Section 101(a) st;:tes t at the Office of
Planning and M;anageCrent will operate "un( : r thr direct
guidance and supervision of the head of 'ie ag,. :y," the
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language may not be sufficiently clear, for examole,, as towho has final control over the establishment and umonitoringof deadlines. We believe it should ie made exnli-it thatresponsihility for t'le ef.ectrve operations of. the ga:.Jcyrests squarely with the head of the agency. .If Congressdetermines that schedules, priorities and deadlines arenecessary, theyr should be the responsibility of the headof the agency nriot a subordinate official. Similarly,cnmpliance should be the responsibility of the agency had.

An Office of Planning and Management could provide crit-icaily important staff support and advice in this connectionbut should have operational control responsibilities for the:agency as a whole only to the extent that-thcse are delega'edby the head of the aoencv. To have such operational con+rolresponsibilities vested in the subordinate official :bvy awcould seriously d;iminish the authority and responsibilitv ofthe head of the aaency, possibly to the point of · e f eatinig theobjectives of the bill.

Additionally, we note that Section 0.1(a) provides thatthe office shall be headed by ar in.ivicd!ual "cornpensated atthe rate of GS-1S or above.'" Stating the salary level in .Thismanner is coo indefinite since there is' no ceiling, and theonly salaries. above the rate of GS-1-8 are at the executir:elevels. %We sunqest that the bill state that the offica beheaded by an individual compensated at a rate not to exceeda specified general schedule level.

We also caution against completely consolidating themanagement and planning functions into a single staff unit.As the Senate Governmental Affairs Committee's report on"Delay in the Reculatory Process" points out, lack of planninghas long been a major source delay in agency proceedings.The Committee's report as well as earlier studies have calledfor specialized planning staffs that would have the responsibility
to recomm.end agency priorities and plans.

Because the pressure of daily manage;ent tends to crowdout longer-tern planning, those responsible for the planningfunction should be a step removed from the day-to-Jayoperations of the agencies. At the same time, policy planningresponsibilities should not be so removed from management thatthe planning becomes irrelevant. One way to reconcile thisproblem would be to amiend Title I subsections (b)(4) and (b)(8)to specify that the tasks of recommending Priorities andreviewing existing rules and regulations be conducted by aseparate staff within the designated Office of Planning andManagement. A legislative emnpnasis on the importance andspecialized nature of tasks would indicate to the agencies the
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importance of not subordinating planning to th4 daily pressuresof management. , a

Title II amends the Administrat:ive Proceddre Act to makeformal, trial-type proceedings, more closely resemble informalrulemakings. Agencies would he given greater flexibility inconducting such proceedings. Our comment on Title II concernsSection 204(c) which provider that, "Each agency may establishby rule one or more employee boards to review decisions ofpresiding employees..." :;e suggest this be changed to read,"Each agency may establish by rule one or more ,employee boardsat one Jevel to review decisions of presiding employees..."

In our study of Administrative Law Judges(ALJ), which willsoon be completed and sent to you, we found that there weremultiple levels of agency review of ALJ decisions for thecases we reviewed at the Department of Labor (DCL), Interstate-Commerce Commission (ICC), and Occupational Safety and Health·Review Commission (OSHRC). These situations illustrate the'problems inherent in the current review process. For exanrple,before the Assistant Secretarv for Labor-Management Relationsat DOL makes a final decision in a Federal Labor-ManagementRelations case an ALJ decided, that decision will have beenreviewed by:

-- the Director, Division of Operations, Office ofFederal Labor-Planagement Relations; .

-- a GS-15 Supervisor.in the Divinion of !perations:

-- a staff member in the Division;

-- the Agenda Committee consisting of the Directorand Deputy Director of the O'ffce Federal Labor-Management Relations, the Director, Division ofOperations, and his three.supervisors and theDirector, Division of Regulations and Appeals; and

-- the Case Committee consisting of an AssociateSolicitor or Deputy Associate Solicitor, Director
or Deputy Director of the Office of Federal Labor-Mlanagemen. Relations, Director of the Division ofOperations, and Director of the Division of Regula-tions and Appeals and sometimes a representativeof the Assistant Secretary's Office.

An internal study at the ICC points out that Section17 of the Interstate Commerce Act "mandates a cumbersomeappellate process resulting in repetitious reviews."
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With the exceptiot of railroad cases, current procedures

at the agency provide as many as four administrative 
appeals

before an ALJ's decision becomes administr3tively 
final.

The ICC has been unsuccessful in having Congress amend the

legislation to generally allow only oi-e administrative ..

appeal of the ALJ's initial decision and 
a further appeal only

if the Commission finds the case involves 
an issue of general

transportation importance, new evidence, 
or changed cir-

tesmstances. 

Both DOL and OSHRC have indicated they 
are changing

their processes to cut down on review time. However if the

proposed 5.2490 permits "One or more employee 
board,' agencies

may continue to have multi-layer or duplication 
in their

review process. Thus we recommend S.2490 limit the review

to only one level.

Title III of S. 2490 amends the. provisions 
of Section

3105 of Title V of the United States 
Code governing the

appointment of administrative law 
judges. Section 301(b) -

provides that "Subje;c to the provisions of subsection (c),

each agency. is authorized without regard 
to any provisions of

this title govern.ilx appointments or promotions in the com-

petitivp servic.:, to appoint as administrative law judges, or

to promote to .any position as administrative law judge, 
any

individual listed on a register of qualified 
candidates prepared

by the Civil Service Commission." We suggest that some safeguards

be established, such as requiring the agency 
to consider a certain

number of individuls3 or requiring the 
Commission to provide the

names of the top 10 individuals on the register to the agencies.

The rationale for allowine agencies to appoint 
or promote

from anywhere on the register is to eliminate 
the rule of

three and increase the range of candidates 
from which all

agencizs may choose an adm nistrative law 
judge. Currently

agencies are using selective certification 
procedures to

avoid the rule of three and select individuals 
on the list

of qualified candidates even if tirey are not at the top of

the list. Another reason is to avoid selecting 
an individual

who made the top of the list through veterans preference

points. This practice, however, results in the agency

selecting individuals who already work 
at the agency as

attorneys, because they are most apt 
to possess the special

:xpertise needed to be considered under 
the selective

certification procedures. While this process provides the

agencies with a method to hire Administrative Law Judges

with special talents and specifications 
and who can be

immediately productive, it can also lead to doubts about

the impartiality of the administrative adjudication 
process..
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The proposal to open thr- .egister also can lead to these samedoubts because the agq yies are not Prcvented from still
selecting their own ' torneys. While these attorneys mray beu-alified, 'they ma- not bJ the best qualified. Since admini-strative- law jud,- s receive ir-ediate, virtual life-timeappointments, ^ j tenure to an important position so:.e safeguardsshould be provided that ensure the agencies.select the bestqualified to fill these positions. Thus we suggest the agenciesshould be recuirvc; to consider a certain number of individuals orthe Commissio. be required to provide no less than 5 and nomore than 10 names to the agencies.

Sincerely yours.,

Comptroller General
of the United States




