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( Federal Energy idministraticn's Comgliance Prograa in the Few
England Area]. END-77-71; B-178205. November 7, 1977. 3 pp. ¢
enclosure (15 pp.).

Report to Sen. Thomas J. McIntyre, Chairsan, Senate Select
Comnittee on Small Business: Government Regulation and Saall
Business Advoccacy Subcomamittee; by Rokert P. Keller, Acting
Ccomptrolier Gereral.

Issue Area: Energy: Bffect of rederal Financial Incentives, Tax
Policies, and Regulatory Policiee on Bnergy Supply {1610).

Contact: EBnergy and Minerals Div. '

Budget Function: Katural Resources, Environment, and Bnergy:
Energy (305).

Organization Concerned: Department of Energy; Fedsral Bnergy
ACministration.

Congressicnai: Relevance: Sencte Select Coamittee on Small
Business: Government Regulaticn and Small Business Advocacy
Subcoagittee.

Authority: Eaergency Petroleum Allocation Act of 1973 (87 Stat.
627). Fedaral Energy Administraticn act of 1974 (88 Stat.
96) .

Several coapliance cases in tke Boston Regicnal Office
of the ¥ederal Enerdy Administration (FEA) bave remainred open
{or periods in excess of one year. As a resnlt, the
effectiveness of the compliance program has bee¢n liamjited.
Similar problems appear to exist patiocnwide.
Findings/Concilusions: The most significant factor contributing
to the delays in case resolution has been PEA's ipakility to
resolve requlatory issues arising becauvse of the coaplexity of
the price regulations. Until the regulations are clarified and
written in a manner to eliminate ambiguity, ccspliance case
resolution will continue to be iapedeé by unresclved Tegulrtory
issues. FEA's compliance prograam cannct de effective until the
agency revises its regulations o that they can be enforced.
Reccmacndations: The Secretary of the Department of Energy
shoul®: corduct a thorough review of the petrcleuas allocation
and price regulations to determine what sections need revision
to elininate vagueness and asbiquity; place tcp priority on
resolving all outstanding regulatory issues 50 that coEgliance
cases can be reso.ved without further delay; axAd coaplete
efforts to isplement the recommendations of the Task Porce on
Compliance and Enforcesent ia oxder to isprove case processing
proc:dures. (SC)



=off

o
»
-
a
3

REITACTID ‘
L cqunip #fOF eepyyu of
ttice of Congte Eelatione,

COMPYROLLER GENLRAL OF THE UNITED S_T’ATF_'a
WALHING T OMN. 0 20548

a-175205 Nov 7 1wl

The honorst ie whonage J, folnt,re
Chol rnan, aubcoamalttioe on (i Dant
Reasulovien ang Lrall vuniness hovoceoy

Select Committee on &Lroll cusipene
Unitea totes Sescte

Dear Mr. Cheoirrap:

G Gototer Td, 1970, veu recucct u that we cxaminae the
Feaeral Treray Aaninictretion's (YLA) 1/ cornnliance proqgram
in the wow Fnudone orea,  You were priverily concornca with
the lerathy delaye Ly the PEA Borron Fecioral Ufiien inp
tecolving cerpdionce: contca. Srect Looily, vou reuncotea
that we ancertoin (1) tnhe poecnont why the resolotion of
Borror yeajen koo boeen oclayved and
the oo renolyution process,

L

omelanese caren inp the

o b aone tG e i e

[
+ . .
| Witarl ¢

N

Cur orncldyveln WAL DLIRALIIY ¢iTeCtou towira eas
resolution Sreblens reculting free FEA'e aucit of five ont-
tenaing  afes gnvolving the Co by Sordtue anag fon Coempany

et
(Fnraauc) . These caces bae ben onen taor ot jeact oune vead
ar ol Recaabrr 31, 19.0, ve concoutrateu cur cltorts on

o of the Jlarge rotential violations involved

these Casns hoecour
ara the unresolved reaulatony 1ssuves whicn irnactea on other
caver In the Lostorn reaion. e aleo exomined 31 qoait jonal
elowitonn the aow Lealorai arec whicn nad been open for at
Fher 41, I9Te. oW adaonnses cate

o Oones Ve o cn of g ’
recolanion o e o witr It oitieials from Lhie Bosten
ieiral Cffice ana beavqueorters ana wilh attorneys
sra osxel dchnoen sng Cownany, Inc,, Spreque's
carent frrem, Ve e revieweo W recent ook taroo f‘v.rorts
Corepott on FLA'S caurpilioncs prourtm,

Intoery caer rubtorg

|

il

r-wresent
!

tarcuchout thi. ceport, oog

Ioarthouad Flo o grsearioo
Sre o cdaressoa to thio hewly

SOl o eeaer e st pons
ttme et of bnerty G wi-le iy the tuncrions

pidrcuaht to

[ AP IR i"i"’i. IRl A

rla were aenlanca op Uetooey 1, 13147,

tonotgyy Craentzation Act (P, 9h=4l},
i .

i
the Lot ortaont ot

LMp=-77-71
(vusul)




An of Septesboer 6, 1975, e tive cases gnvolvirs
Spraguw b

iv 172 mentno, Alec, an o!

‘lii.)‘ 31 cocel we eAsT i
ana TR CONR A ¢ QI ST O TR g o ! SR
e .".t .

O i, e s Leresun AT RN SR S S A TS 1 SR D
to the on kesionadl Gifroe. troa Yy, wee toarmin

,
Mot b otwide an wit il

Aoant taely

delave in orefolving ceombliance
In LR HooLton reqien, were tran
of regquiator: WS ariii FEE
regquletions.  Aigo 1nﬁdi'-«mat

placed on corpliance activit
cuntr thutot to the agelay i ocooe reselution,

N

FLa recently tn("‘ autiuans tu paplfuve 2

Yhe meat slanificont action was takon byouvne A
roter o when, an o bas o Anr sl 1vL7 o tentd
.

H

ULt [
H-\‘: LiLLontann Lo g:;:;t:.;,_»lx;-v:?;
i

Tho rejort porinten et

CUFCTrous Gt iclencios o the complrenve Lot er atia Do
several roecamsends . tons tor lrtroveident. P amtyatee tenn
Sloment Ll recomnendations of fthe tals lereo, Ara since

its ircertion, the Geparthest of fpe-ay 15 containgrng the

reCanmens

Sivg, o Frovigentiol tass foree o pepoiista Qb
evlat o the cenr ) panede trogranr to FEA
L4

r Rt
e nhyee T, 1Y sn, andd o cot cultant e gdudy, reauestog "
: \ . v
P topie s FREA adniinrotrator, rogernend e rede v na to

CEA o Mot ok L Yy /

[T

W 2ares it otre conclusions end reconte ne

coorwo tack fores Stadien ana the conoalbtent
Ctaty oon BLAYs cerpliarce orodram, we oconctally belrese

I AN precentes b Ybhone crndiel dre g fiep

S ppent 3lpestion Saa tncacid e DEpied <
poesodn o Lnectbroa by, WO teceraend that the Heerctory,
Y. revyow 1tn resulition: teordontaly
nlace el priarity on
StOry 1ssue ,oand complete
rengations ot the Tase brorce

P A Y BT R RS T S Y |




B=1l6cUl

Our detarted findinge relating to the comnliance proaram
gre presentoed in the enclosure to this leticr. On Cotober 4.
1977, we discensed the contents of the enclosure with Depart-
ment of Encagy ni{ficials.  They exprensed -~neral agreement
with our tinasngs sl regommendations,

e arranged with your office. wie will make our ruport
avadtalile (o the Conqrecs: ana other inteore red parties,

Woe hape chis inforra-ion will be useful to you.

ACTING Vomptrol r benexal
of the United States

Eaclorure
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when 2 firm's response to an NGPY dnes pot disproves the
alleged viclationn 3nd FLA zencluses that the viclation, in
fact, occurred.

FEA's compliance program iz directed Tewird assuring
‘ndustry compliance with the allucation and price reculaticns,
The Cflirce of Compliance within the Gifice of Regulatory
Programs, the Gffice ol the Gereral Ccunsel, and *the regional
cffice ., share the respansiliilivy for ensuring an effective
compliance proaram. :

The Gftice of Compliance is reronsible for planning
and directing the conpliance proaran including develoning
compliance palicy. providing technical guvidance to tho
regionil offices, and reviewing and sppreviny formel enforce~
ment asztions submitted by the regional cfiices. “This office
2izo has the authority to issue formal en‘orcement ections,,

Thz Office of (he Ganeral Counsel i
irterpreting ard clorii ing reculatery iscues
cowblience auoils and concurring with all formal enforcome. t
actions cubmitted by the regional offiecec.

The regional otfices are recoonsible for eonductina
duaits and issuir, formal enforcement actions. Regional
offices must cbtain the concurrence of the FLA headquarters
office belinre issuing NOPYs involving potential vielations
of §! million or more, I0Os or consent orders involving
potential violations of $500,0G0 or more, and NOPVs or KOs
fcr which no precedent pad beon clearly established,
Precedont 1g established by interpreraticns, raelinys,
claritying guidelines, or enforcement asctions previcusly
apvrovesd hy hegaaquarters, /

Historically, FEA's compliance program has bean hampeveu
by tequlations which contained gaps and ambiguities and
which recuired numerous revis:ans and interpretatvions . These
arbiguities and the resulting aned for requlatory interpreo-
tations have resulted in unrecolved issues which anve <ielaynd
the regqulatory and compliance process, :

In our May 1975 testimoany before the Subcommittee
orn Gversizht and lnvsestigaticns, house Comtittee -+ Inter-
state ena btovelgn Ceumrmeren, we pointed oot that there were
numerous ynregalvea reqgulatory issues.  in our April 1977
tectinony cefore the Subcemmittee on Energy and Power,
Houre Jommittee on Interaztate gnd Fereicn Commerce, we

(254
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stated that FEA cfficialr hed provided us with 2 ‘ist of
3U unresolved issues, As cof August 22, 1977, FEA listed
62z uaresclved 1s5s5ues which were impeding compliance cacge

rasolation.

At the time of cur review, sgeveral cenpliaence cases in
FEA's Boston Regicnal Office were unresolved altheou ah a
considerable amount of tire had elapsed since the cases wore

operned.  Between September 1274 and December 1976, the Boston
Reglional Office tegan audit work on U compliance cares
involving C. H. Sncague arnd Son, Corgany (Sprag.e), Two of
these cases were ubscouently transferred to other reqion, )
officen. &s of Seprember 6, 1977, five of the cemaining wiaht
cases were still urcesolved arnd had been open for periaan
randin: from 42 te 35 1/2 montac,  An additionzl 3l cases,
cutstanding for were than one year and involving other firms,
were uaresolvea an of gecermber 31, 1976, An of Centamber o,
S297, 14 of the 1) cooea waca oatstinaing and han enooapet
for pericds ranging frem 20 177 to 40 menths,

]

i

The delavs in resolving these cases have been due to
several 1nterrelated factors. In our opinion, the mést
significant ot these are ar tolliows:

-=FEA's ellocation and price requlotions
ate unclear, ambigucous, and in mary coascn,
at varcance with traoitional industry
terminoicsy cad acoounting practices, !
FEA auditors have i d1fficulty ir 1rter-
preting are applyirg the regulations.

-=kegulatory issucs rtequiring legal intecpre-
tatiens have not been premptly recclved
DToremain uwnrnsolved.

rat have procedures teo ‘ngu
comp Tience Cares wore reviewed and

N PN Y. . 3
NG t‘,-m’rx, manner,

Cv act ivities have ce"ﬂrﬂlly heey
given o I Dr:ority wlznxn FLA due in cart
vOotop 7r'u('w¢ t'n beliet that nrice centrols
woula b" Terpoves in the pear future.,
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—-FEA has also had staf ing proxlers whi-h have
impacted on the sbove and contributea to ce ays
in case resolution. These included insufficient
staff, unfamiliarity of statf{ with the De*rcleuw
induztry, and staff turnover, ;

There were numerdus unresolved regulatory issiues caaing
case resolution delays in the Boston recion., The following
issnes were involved in the resolution of the five- Spragun

cases:

»

i

--titeatwent of discounts; i

~=timing of recovery of increased product COéfs:
—-tréatmvnt of muitiple inventories:
~-definition of a firm: and

-~definition of a product.

A brict description of each of these issues and how they
delayed the cass resoluticn precess involving Sprague is
discusced below. -

‘Treatment of Digcounts
LLEQEME RS AR _Zaseeunts .
In September 1974, based on customers' complaints that
their discounts had been reduced or eliminated, the Boston
Regieonal Cffice began an audit of Sprague's sales of No. 6
tuel 0il te certain customers. As @ result of this audice,
the regional ottfice concluded that hecause Sprague had
climiratea discount~ to certain customers who had received
tLem oun May 19, 1973, jt was in violation of the #EA price

requlations, {

The reqgionel officve based its conclusien on FEA Ruling
1974~ which was issued in June 1974 hy FEA's Office of
tie Ceneral Couneel to clarify the class of ounchaser concept.
(FEA requlations reguire that purchasnrq te grouped into
cl1is0s based primaril y ¢n the prices paid. The primary
functhen of this concent is to maintain the price ditferential
that Sxicted on May 19, 1973, hetween groups of putchasers.)
This ruling stated, in efiect, that "customarv"® discounts
190 to e continued to members of those clarses of rurchacer

l
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identified by sush customary p:ic& dx'fcrﬂntl.lr, Lt
“temporary” discounts conld be diccontinucg.  Tn culing
also stated that FiA will qrno:ally regard any Siscount
that was in effect on May 1%, 1973, and hal rneen in effoct
for a period of six menths or mure to e a "customary®

disncount, .

The recaonal cflfice s1anucd an RO on Golopos 22, 1974,
diresting Spraque to teinstate the discountz and coumpote
overcharces to eaci ¢ustorer {rom tne gate the discount was
discontinued. On Novep.er 9, 1974, Lprague filled on appeal
to the RO which was dented by FEA. Mowsover, at Lhe insistence

; .

of the Office of the General Counsel ond Bergatse the A5
contained e nical deficiencies, FEA izseed ap NOI'YV on
December 31, 1974, The RC was not rescinded unptil Mare i,
1975, TEA cofficials explained that they wsare not aware that
the RO and NCPV were heoth oyrstanding.

On March 3, 1975, the Cffice of the Genoral Councel] jesued
Ruling 1375~% te {ucther clarify the class of purchacer concect,
Thi& ruling el. BiX-aonth criter1a for determining

;ir

"rust o Haty in itive dincountyg
{those q‘"rn 0 rto meet pricers offered by oa
vompetitor ) woula 1oer o Lemrparary resg
long tﬁey had been an eifect,  Apn attorndy in the Gttice of
the General Counsel told uve that this chanue 1n FYEA's position
resulted bedliuce Fia had hecome mare familior witn tne practices
within the petr ieum incustry.

3 s 1 .
sralens ol how

Using the criteria in kuling 197%-2, the relionzl eftice
determinad thav the drsesunts the (irm hed discontisued
Lomary™ But nee Leen aryven for competyt e e

[ *

nre the conitvlitive crruarion Yo
coodisoeniirued, As g recult,
the NOFY on Agaruot 4, 197 45--

e
3 L
Goenmr COUnSes Cunceerng Yoo biming 3 inp.o3eed fucy
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cost recouvery., In addition.'durinq March 1973, VYEA'S enforce-
ment efforts were redirected to fuel il szalss to putlic
utiliries and the discount case was 3xvnn a lower prioricy
than the audit of th2 firu's caies of Ho, & fuel oil to
electric utilities.

FEA headguarters otticials stated that the disccount issuc
was Clarified anrd cons 1dered resolved in March 1975 when
fulirg 197%-2 was sued, However, the discount cace :involying
Sprqu: was not cholved until August 1975 when the WOPV was
resrinded .

Timina ot Recovery cf

W e

Increasnd Proauct (osts

In March 1975, the Boston Reqional Office beg.n an audit
of Errague's No. 6 fuel 0il sales to a public utility company.
This oudit, &5 well as subseguent audits of u?f&gub'ﬂ No,., 6
fuel oil sales t5 other utilities, was part cf & national
clfort to review the sales Gl fu+l e1l suppliers to utilities.
Ry Mazy 165, 197%, the radiondl office had completsd thn audit
wOL ¥ anu drafteag an 'Usv, However, the NOFY was nct jnsaed
until November 15, 1976, about 18 montis later. One of the
majer issues delaying the resolution of these cases was the
point in time when increased product coe.s can be recoynizea
ror purposes of ca}eulotxng over or undes recoupment of such

sts.

From the ocutset, Sprague and FEA have dis AUreCes cver
the xntvrbretatzon of the recseller Drlgﬂ rule involving the
timing 1ssue. Accordinrg to Sprague's 1ﬂterprn.‘t.c the
Price rule allows 2 reseller to recocnize jincreosed uroduct
costs when the proauct is purchased. FEA, on the orher
harnd, net Taintained that increased costs can be recognized
onlv when the product s sold. Under bptadﬂt's interpreta-
tion. o overcharges have cccurred whereas under FEA 'z
interpretavion, the firm has cverchargen ;ho ytility corpany
atout $1 million,

The Boston deGional Qffice becanme aware of the firm 3
bretation ol the price rule durisy the discount Ca5€ and
ed clarificetinn on numerous cocasions frem she G{fice
ctotne Coeneral Counsel,  The GLFice ot the Gereral Councel
rrovaded vertal claritieatian at a meeting with the recional
alifiee staft on May 1d~-15, 1975, ard furniched a writtian
1Tterpraetat. o L0 the re3ionel office an July 17, 1375,

o
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Since then, seversl meetinrcs hRaens been held bLetween FEA and

4, 1277, the isaue wan ctill o in dispute,
FEA hea fficiats sraten thar FPAY ttLen oan the
issue had not changed and ot an HD Q4 fmrehesrming, e
15 ool CRTIderaed an unrenocived resolatogy
-

i
4]
[
i
[0
fi

t#t the rerolution of th= Soraau
multiple inventerics, Sprague

i
case wis the ¢ H
om =1x terminals in New Enaland

re
sold No. 5 fuel
L

o
e
-y
U
3
N
D
Fh pes

cil f 4 and
treated cach of these inventorv locations as a sejarate cost
center with cenarat> ¢coste ang celling pricez. Muredver, the
sultur content o! the fuel wvaried arong Sprague'’s vinaln,
Three terminals snlid N-, & fael oll with o 7.4 percent oulfur
coOnLont; tw Tl nold Ne. b fuel ol with i t
sulful cantent: Gowior terminal gold Lo, O fur
2 veroent s ORI B4

Renyid (1 separately
ard boced W :5. At the
May 14, 1 3 1« 2l officials
advised ¢ tEothet the reaulatijons reguired
price comr beeed on a =irgle firm-wide averade
cost for o inventory,

1976, rrA ; the retalatiorns niving
Fren ol nreasurim increased preduct ceosts fronm
vntories.  However, the grerdneont appliesc *o
TaCe CEtCoa2tive, Lo e

N . " S h - " - - ) - -~
i ant LnlTtratere for Censltarce
SOID NG, AW et St peot e 147
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) According to FEA officiuls, the jssue of treating products
from dytferent terminuals ag separate products wss resclved

with respect to Sprague in Augqust 1977, when FEA headguarters
officials advised the Bouton Kegional Office to treat Sprague's
difterent sulfur grades az separate nroducts, ;

Other Issues

Two other untesolved issues-~definition of firm and
product--aroze as a result ot the Novemter 15, 1976, RGPV,
FEA's s 'it of No, 6 fuel o0il sales was made cn the basis
that Sprague was the firm under investigation. However, . the
NOFY was addressed to the parent. firin, Axel Johnson and Comgany,
Inc. FEA officials recently informed us tn- - they have co.cidereqd
Svrague -as the firm uncder invecstigation ang the forthcoming
RG will be eddrescod to Socragee. Thiszs issue is no loncer con-
sidered an outstariing requlatory igsue with respect to tre
Ipragus Case.

The rogionel atditors conducted thelr avdit ¢cn the baoin
that scparate Ggrades of fuel il conctituted coparate products
However, in direct contrant, the NOPY CLatea that differept

sulfur Graides are not feparate products.  In August Y977, FEA
headeuarters of {iclals sdviend th~ Bosten Regicnal L ffice

to allow Sprague tu consider separate sulifur qgrades ag
sc€parate p.oducts., Thus, the defirition of o prouuct is

no longer an zutstanding iusue with tespect to Spraaue,

.

.devierr ard Processing

Caso

S p—

FEA's case review precedur-2 further deleyed the |
resclution of caces in che Boston FEedional Office, /
/
FEA policy requircs that hoth the Matjonal Gffice of
Compliance and the Cffice of the Genersl Counsel roviey
compliance cates jnvelving

T=on NUPV with a potential violation of
$1 millien or wore,

TTar kO or o corsent orcer which involves a
viclaticn ~f SL0U,0uy or rore, and,

TTany case tor which no nrecedent nas been
eStablished as delined by FFA's Complian~..
Harcal.
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comnliopee cancsg must be reviewsd by the
However, FIA did not have acwcuate
ure that such reviews were timely.  The
les dilustrate case reviev and procs roing
oczarred dduring FUA'S audit of Sprague's

tue) oil,

In addition, a
Regional Cnune
proceduvres o

following cxam

M .

1
1
1

1
s
[
n

EY

=00 Fay o4, 1975, after the meetirng wita tho
Office of Compliance and the Office of the
Gereral Counse!, the regional office staft
submitted a dratv NOPY fer General Counsel's

review., Work wprogress reports prepared by

the reaional auditor irn July, AL ast, and
Serterher 1975% ipdicated that work on the

czse hald keen -ospended L\:ding Grrorul
rouncel's review of the draft NOPV., However,
1v7%, the rtglonai cifice learncd
Ceansel porsonnci had misplaced

{ 1976, mecting amun

s fic ‘ T awie, Office of Cempliance,
the GHFLlco of the GQLL ;L Counsdel, and the
regional cffice, FEA decided to issur an MOPY

to the firm. Between April 7 and June .2, 147¢,
the draft NOPV wvas in the Cffice of th2 Regional
Counsel for review., The Regicnal Counsel tola
us that lo. most of this period, he was not
reviewina the coese hecause ¢of higher priority
werk.

=-Petweon Julyv 1 2nd Septerbinr 10, 1976, the draft
NOPY waZ 1n the G 7ice of Compliange Cas

o
Recsolution £or review. The directar =t this
cfrice told us the lengthy processing tine war
due Lo a kacklouy ol cases ond a4 lack of ctafi.

He added that vriority was oiven o the corne
after ~congresnioral x”quirioﬁ wWele moe,

-==Retween Septembior 10 ond Novesher 9, 1976, thy
araft NPV wan belna reviowe) by the Lifroce
of the ueneral Coursel. An official t«ld 0y
the revicw time w2s aAcCesrary btecauLe of the
corpiexity of thu‘“toz- icsues Involvea atud
tho exXtengivo amount of support documentatior

tnaet head to He revicwesd,
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Both regiunal and headgusreers officials told us that
each division establighed 1t: own work priorities, and no
one was held accountable to meer time targels for case
review,

NATIONWIDE DELAYS IN_CAS'. KLSOLUTION

T e ey et . e ——

The delay in resolving vompliance cases is not uniagye
+0 the Boston Regienal Uttice, but appears to be a nationwide
problem, [n February 1977, FEA's Office of Compliance com-
piled a list of 3U untresolved requlatory issues which were
hampering resolution of reveral cases nationwide. or the
most part, the Oftice of the General Counsel was responsible
for taking the necensaty action to resolve the issucs. asg
of August 22, 197/, there wore 62 unresolved i:c.ues, '

According to Office of the General Counsel officials,
the primary rcaso . for continued existence of unresolveg
issues have been the lack of staff in the Office of the
General Counsel and the fact that existing staff hac been
overburdencd with reguivtenepts for developing new requlations,
Cons_auently, Clarificet inn of existing requlations hagu
received a lower priogitev. '

A recert consultant'e report on FEA's regulatory program 1/
stated, in part, that:

=“=FLA's requlatocry program has sulfered from the
dual problems of a poar-term cdecontrol philesophy
at hiqgh levels of agnCy management and continuing
uncertuinty arout the agency's continued cxistence,

!

¢

==The existing tequlatory pregram is a patchwork /
eftort that has evelved from requlations drafted
over rhe coutse ot a fow weeks in the cricijs
atmosphere of the 1971 o0il embargo. There requia-
Llons were pattotned after Cost of Livina Council
(CLC) renulations and were drafted primarily by
Tawyrrs witi Lrmiged arasy of the complexiticg
of oil Industry accounting practices,

e —

17D, Warner Norty ond Jdeyry L, Pietiog, fhe FEA Peiroleum
Priece Peauls ion Proopem: DLAtus AGSCSETONE Aand e COmre e
S e e L i M L W m s  amnr tag ahe mo en - - — T e S e ]
garlont . verenacod ol the UILioe af the AMInlslrator .

e e

AFCUEFJT Enorgy Aadministration, March 6, 1977,
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~-iAl*though signilicant 1mprovements have been made
durita the 15t 18 wedths, tne e@xisting regu-
lations remain compler and difficult to
enforce. The requleticns usually have been
drafted withiput careful ozsessment of their
intelligibility, their opforcoabilit end the
reporting burden they create for zndu;try.

~—Clarificatiua and interpretsation of the regulations
have bheen zlow, an*ourlz hampering timely compliance
and enforcemen’. cctivities, In many cases, even
where alternative clafifications had been developad,
it was difficult to obtain top management commitment
to a single apprcach os the formal agency position,

--Reestablichment of controls on selected decentrolled
products may requitre substantial changes in the
structure of Lne requletions., Contingency plans are
nceded to cope with an emeracncy situation such as
a nhew oll embarqgo.

An carlier report hy a bFresidential task ferce 1/ pointed
out cimilar prevlems with FEA's requlstory development procesns,
The tock force conclaoded, amonag other things, that unless

FEA's reculations are «inp]jfied bEace periods made current,
and more effective sanctions established, FEA'c enforcement
effort, no matter how well structured and staffed, will face
areat difticulty in assuring compliance wi:zh the regulatiions,
both today and in +he event of a €utute shortage,.

The mest recent task force was established by the FEA
Administrator in May 1977 for the purpose of reviewing FEA's
~ompliance proaram and presonting solutions for problems which
have jancdeq tFP compliance process. 1t was headed by the
Director of Entu*cnment fcr the Securities and Exchange
Commicrion., In ite July 1977 report 2/, the task force
identiljed seveval deficiencies in FUA's compliance program,
Tnr teport stoved that the combliance program:

1

l1/Rervert o the Presidenti=l Task Porce on Reform of Pedoral
Energy aAdmintstration Reguiations, December 10, 1976,

2/Task borce on Cowplionce and Lnfeorcement, ¥inal Repcrt,
July 13. 1977,

W oy - ek - el P> A
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-~was not forused on the major refiners where
resources can be best utilized;

. H
--lacked quality personnel and proper allocaticn
ot personnel according to regional needs;

--lackod & mechanisn whereby responsibility tar
pregram recults could be ascessed:

~=lacked realistic time limits for Office of thc
General Counsel review of cases, and

--had personnel morale problems. }

Tc improve the compliance program, the task focce
mended that FEA:

vs6tem whereby the regional or
nationnai fice would respond to 1eguests
tor issue clarification on an expedited
basis, with a8 specific turnaround time
built in, and with a single person given
the responsibility for resolving the issue;

-=-develop a s
C

--use its su! oena power to obtain information
on an expoeilitéd hasis;

--inctease the nunbei of qualified attorneys
and auditors in the regional offices;

v~establxsh rvalxvtx“ time periods for meeting

aoals ;
~-give the Assistant General Counsel for /
Compliance responsibility for aunervqun5 y

all Regional Counsels and their staff f

|

-~qive the Deputy Assistant Administracor .or
Compliance direct line authority aver all

reqional complionce personncl;
~—inteqrate attorneye into the compliance program

investigations from the initial audit staqes
| through the case resolutiun procecs; ana

B
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~-direct audit effort toward the major refiners
ana major indepecndert crude oil preducers and
crude oil resellers.

FEA took some actions tc¢ ijaprove jtn compliance
cfforts. The North/Pfeffer study and the Task Force on
Compliance and Enforcement were bhoth requested by the FLA
hdministrator to review the cemplisace program, A September
15, 1977, le*ter to the Chairman, Subcommittee on Energy
and Power, House Committee on Interstate and Foreign Commerce,
from the FEA Administrator discussed FIA actions taken to :
implement the recommendations of the Jask Force on Compliance
and Enforcement. The Department of Energy is continuving this
eff rt. Such actions included:

~-the preparation of detailed audit plans to
irplerent the initial stages of the auditsg
of the 1% largest refiners;

-—increase in the number, and redeployment, of
suditurs and attorneys in order to beqgin
accelercied audit efforts at two lecqe T
refiners;

--development of a preposed stalfinga plan con-
sisting of attorneys, criminal investigators,
and auditors to conduct investigations
involving potential willful violations of
PLA reoulations; /

--increasc in the numier of attorncys in the : !
recional offices to permit their active
participation 1n audite at earlicr gtoges;

--initiation of the effort to allocate personnel
to compliance progroms other thon the retiner
prelram based on a8 cest/benefit analysis: and

-—implementation of procedures such as concurrent
review of issues S, audit ann legal staffs and
weekly meetings to prescribe timcirames in order
to expedite the resolution of requloatcry issues,
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~ Also, in Pebiuary 1477, the agency implemented & priority
system designed tu resolve open ceses in order of their sig-
nificance. The ryntem classifies cases, depending on their
importence, in one of the four following categories.

--Cateqory A irvolves top priority ceses in
wihich tnere {35 a likelihood of a criminal
violation.

--Category DB ipvolves cases which are one year
0ld and have an identified putential violation
in excesg ol $15U0,000. These cases are considzred
ci special intereszi to congressional committees
and require extensive inter-regional work.

--Catugory C involves cases requiring nrrmal auvdit
work and, if necessarv, may be conduc -3 on an
intermittent basis., Audit time is pruyrammed
for these coses to ensure that they progress
essentially on schedule.

--Category D invelves cases where gudit werk has
beer suspendod because of lack of resources,
highet priority work, a pending regulatory
decision, or a pending exception and appeal
action,

Additionally, in April 1977, FEA established a policy
for regional offices and headquarters to follow in reporting
and resolving .issues jmpeding resolution of compliance cases.
Under this policy, the Uffice of Compliance Case Resolution
is responsible for ensuring that ali issues, whether dis-
closed at the reqgional or national office levels, are acted
upon promptly. The policy requires the Office of Compliance
Cose Resolution to estab:lish procedures to ensure that
158ues are resolved within specitied timeframes.

CONCLUSTONS AND_KICUMMENDATIONS

Several compliance cases in the Boston Regional Office
have remained cpen for periods in excess of one year. As
a result, the effectiveness of the compliance program has
“been linited. However, we do not believe that these probleme
are unigue to the Boston Regional Office, As pointed out
in & consultant's and two. task force reports, similar
rrobleirs appear to exist nationwide.

14
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In cur opivion, the most significant factor contributing
to the delays in case regoluticn has been FEA'S inability
to resolve regulatory issues arising because of the com-
pslexity of the price rejulaticns, Until the ragulations
are clarificd and written in a manner to eliminate ‘
ambiquity, compliance case resnlution will continve to be
impeced by unresolved regulatory issues. FEA's complianc
ptogram carnot be etfective until the agency reviases its
regqulations so that they can be enforced. : ;

i

FLA took some actions to alleviate the problem such
as institutina a case prioritization gystem and & policy
for reporting issucs impeding compliance case tesolutaon,
Also, FEA initieted steps to irplement the recommendations
of the Task Force on Compliance and kEnforcement, The
Department of Eroey is continuing the stegs initicted by
FEA. 'The task foroe recommendations address several problems
hamper it the ot fectiveness ot the compli.ance progren, and
it i eovential that the Uepartrent ¢f Enerqgy complete jUs
cffoirts to implenment them, All of these actions ate a step
in the right direction and can help reduce the time needed
to resolve rfuture compliance cases. However, they will not
expedite the resclution of tns existing backlog of open
cases until the outstanding regulatory issues are resolved,

In acneral, we agree with the concluxions and recommen=
dationt in the task force and consultant's ctuajes, Specific-
ally, we recommend that the Secretaty, the Gepartment of
Lnerqy: i

--conduct a thorouah review of the petroleum
allocation and price regulations to
duetermine what sectlons need revision to
eliminate vagueness and ambiguity; /

--place top priority on resolving all outstandina
tegulatory 18nues <o that compliance oases caq
be resoived without further delay: ond

-~corplete efforts to implement the recommendations
of the 1ask Force on Cempliance and Enforcement
in order to improve casce processing procedures,

%
:

15





