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GENERAL GOVERNMENT MATTERS
APPROPRIATIONS AND MISCELLANEOUS

ACCOUNTABLE OFFICERS B-218799 Jumne 7, 1985
Relief
Duplicate checks issued
Improper payment

Relief is granted Army disbursing official
under 31 U.S.C. 3527(c) from liability for
improper payment resulting from payee's
negotiation of both original and substitute
military checks. Proper procedures were
followed in the issuance of the substitute
check, there was no indication of bad faith
on the part of the disbursing official, and
subsequent collection attempts have been
pursued. Concern over pre-dating of checks
by Army is expressed.

DEBT COLLECTIONS B-217402 June 10, 1985
Debt Collections Act of 1982
Applicability

When title 5 of the U.S. Code was recodified
in 1966, the term "agency,” was inserted into
5 U.S.C. 5514 in place of the phrase "Secre-
tary of the department * * *, or the head of
the agency or 1independent establishment.”
Since no substantive change was intended by
that change in terminology, and GAO is not
aware of anything in the recent amendments to
section 5514 which alters the broad scope of
the original statute, that act (which author-
izes "agencies” to collect debts owed the
United States by means of salary offset) is
applicable to 1legislative branch agencies,
such as the Government Printing Office.




DEBT COLLECTIONS B-214561.2 June 11, 1985
Referral to Justice
Debtors Request for Court of Law
Determination

Pursuant to the request of an accountable
officer for whom relief was denied under 31
U.S.C. 3527 (1982), and in accordance with
the requirements of 5 U.S.C. 5512 (1982), GAO
reports the balance claimed due against the
accountable officer to the Attorney General
of the United States in order that 1legal
action be instituted against the officer.

Accountable officers are automatically and
strictly liable for public funds entrusted to
them. When a loss occurs, if relief pursuant
to an applicable statute has not been gran-
ted, collection of the amount lost by means
of administrative offset is required to be
initiated immediately in accordance with 5
U.S.C. 5512 (1982) and section 102.3 of the
Federal Claims Collection Standards,
4 C.F.R. ch. IT (1985). Should the account-
able officer request it, GAO is required by
section 5512 to report the amount claimed to
the Attorney General, who is required to in-
stitute legal action against the officer.
There is no discretion to not report the debt
or to not sue the officer; the act is manda-
tory. Collection by administrative offset
under section 5512 should proceed during the
pendency of the litigation, but may be made
in reasonable installments, rather than by
complete stoppage of pay. Collection of the
debt prior to or during the pendency of liti-
gation does not present the courts with a
moot issue since the issue at trial concerns
the original amount asserted against the
officer, not the balance remaining to be
paid.



PAYMENTS B-219009 June 14, 1985
Prompt Payments Act
Interest Payment

Constituent requested assistance in obtaining
payment for work performed under contract
with Department of Interior. Interior's
Regional Office advised U.S. Treasury check
#90397460 in full contract amount plus Prompt
Payment Act penalty (31 U.S.C. 3902) mailed
to constituent on April 23, 1985.

ACCOUNTABLE OFFICERS B-218939 June 17, 1985
Relief
Duplicate Checks Issued
Improper Payment

Relief is granted Army disbursing official
and hils supervisor under 31 U.S.C. 3527(c)
from liability for improper payment resulting
from payee's negotiation of both original and
substitute military checks. Proper proce-
dures were followed In the issuance of the
substitute check, there was no indication of
bad faith on the part of the disbursing offi-
cial and his superior, and subsequent collec-
tion attempts have been pursued. Substitute
check issued with same date as original
rather than actual date of issuance appears
contrary to Army regulations, but did not
contribute to loss.



CLAIMS B-217861 June 24, 1985
Reporting to Congress
Meritorious Claims Act
Reporting not warranted

GAO affirms the decision of our Claims Group
that claim for property damage by contrac-
tor's employee working for the Department of
Defense does not warrant recommendation to
the Congress under the Meritorious Claims Act
of 1928, 31 U.S.C. 3702(d) because it does
not meet GAO criteria for making such
recommendations.

APPROPRIATIONS B-213137.3 June 25, 1985
Defense Department
Honduras Military Exercises
Operation and Maintenance Funds
Availability

Letter provides GAO comments on DOD response
to questions asked by Representatives Addabbo
and Mineta on compliance with funding
restrictions on assistance to military or
para-military forces in Nicaragua. GAO dis-
agrees with DOD response indicating that com—
pliance with statutory restrictions is only
within purview of CIA. GAO also concludes
that factual information concerning use of
facilities improved by DOD but under Honduran
control may still be relevant to issue of
DOD's compliance with statutory restrictions.



PERSONNEL LAW: CIVILIAN PERSONNEL

CLAIMS B-213777 June 3, 1985
Evidence to Support
Claimant's Responsibility

An employee, who performed temporary duty
travel, asserted a claim for lodging expenses
incident to that travel. That claim was
denied by GAO in B-213777, October 2, 1984,
since Federal Travel Regulations para. 1-8.5
required documentation of the incurrence of
lodging expenses, and documents submitted
were 1inconsistent, incomplete, and did not
convinecingly support claim. On reclaim, the
earlier denial is sustained. The additional
information submitted does not demonstrate
that the individual who provided lodging to
the employee received payment, or the amount
thereof.

OFFICERS AND EMPLOYEES B-217080 June 3, 1985
Bours of Work
Flexible Hours of Employment
Federal Employees Flexible and Compressed
Work Schedules Act
Effect

Agency and wunion had negotiated agreement
authorizing employees to use 5/4-9 flexible
work schedule under 5 U.S.C. § 6122(a).
Employee elected first day of pay period as
extra day off or "flex day” under flexible
schedule. When agency was closed for that
entire day because of weather conditions, she
claimed entitlement to an additional day off in
lieu of that day. Employees taking day off or
"flex day” under flexible schedule are in a
nonpay status on those days, in contrast to
employees on approved leave. Since the
employee was not in a pay status on the day
agency closed because of weather conditions,
she has no entitlement to an additional day
off. Her situation is not analogous to a
holiday because employees are in pay status on
holidays. B-1



OFFICERS AND B-205149 June 4, 1985
EMPLOYEES
Transfers
Real Estate Expenses
Finance Charges
Reimbursement Prohibition
Loan Closing Fees

A loan closing fee charged an employee who
borrowed money in connection with the
construction of a home at his new duty
station was a "finance charge” which may not
be reimbursed under travel regulations in
effect at the time of the transfer. The
employee's submission of correspondence from
the lending institution advising that the
charge was for the use of money borrowed at
below the prevailing market rate confirms
that the fee was in fact a finance charge.

OFFICERS AND B-217301 June 4, 1985
EMPLOYEES
Transfers
Real Estate Expenses
Prior to Official Notice of Transfer

An employee sold his residence in Washington,
D.C., prior to reporting to Olympia, Washing-
ton, for an Intergovernmental Personnel Act
(IPA) assignment and bought a house in Seat-

tle, Washington, one year into his two-year
IPA assignment. He may not be reimbursed for
real estate transaction expenses incident to
his transfer to Seattle at the completion of
that assignment. The employee incurred the
expenses prior to the issuance of travel
administrative intention to transfer him at
the time he incurred those expenses.



APPOINTMENTS B-218996(1) June 4, 1985
Validity

Director of Office of Personnel Management
illegally circumvented statutory 4-year limit
on the Director's term of office under 5
U.S.C. 1102(a) where, on the last day of his
term, he delegated all the Director's func-
tions to the position of Executive Assistant
to the Director (which position was created
on the same day) and himself filled the posi-
tion of Executive Assistant on the following
day. However, ambiguities in the relevant
documents and lack of specific factual infor-
mation preclude GAO from reaching a conclu-
sion on whether this same arrangement viola-
ted 5 U.S.C. 1102(b), which provides that the
OPM Deputy Director shall act as Director
during a vacancy in the office of Director.

DELEGATION OF AUTHORITY
Heads of Agencies to Subordinates
Authority Exceeded

Director of Office of Personnel Management
exceeded his authority under 5 U.S.C. 1103(a)
by delegating all of the Director's functions
to the subordinate position of Executive Ass-
istant to the Director. While this action
did not violate the literal terms of 1103(a),
it goes beyond any known precedent, legisla-
tive history or logic defining the permissi-
ble scope and purpose of a delegation of
functions.



DELEGATION OF B-218996(2) June 4, 1985
AUTHORITY
Heads of Agencies to Subordinates
Authority Exceeded

Chairman, Senate Governmental Affairs Commit-
tee, asked several questions concerning the
delegation of authority by the Director of
the Office of Personnel Management (OPM) fol-
lowing the end of his 4-year term. In our
letter to Senator Stevens (B-218996, dated
today), we concluded that the delegation of
authority to the position of Executive Assis-
tant to the Director was not legally appropr-
iate. In answers to related questions we
concluded: (1) that the position of Execu~
tive Assistant was properly created under the
SES; (2) that actions taken by Dr.Devine
after the expiration of his term could be
validated on the basis of the de facto rule
or by ratification by the Acting Director of
OPM; (3) that the Freedom of Information Act
requires that delegations of authority be
made promptly available to the public; and
(4) that the Hatch Act applies to the posi-
tion of Executive Assistant to the Director
of OPM.




OFFICERS AND B-216542 Jupne 11, 1985
EMPLOYEES
Transfers
Real estate expenses
Reimbursement

An employee is limited to the lower house
selling expenses and household goods trans-
portation permitted on the effective date of
his transfer, prior to the increases autho-
rized by section 118 of Public Law 98-151,
November 14, 1983. The effective date of his
transfer was the date he reported for duty at
his new official station, August 2, 1982, but
the amended Federal Travel Regulations res-
trict reimbursement of the increases under
Public Law 98-151 to employees reporting on
or after November 14, 1983. Contrary state-
ments made by congressional sponsors after
enactment are not sufficient to show that the
regulation promulgated by the responsible
agency 1s improper where it is not arbitrary
or capricious nor clearly contrary to the
statutory purpose. Also, earlier amendments
of the regulations authorized greater house-
selling expense increases but they did not
apply to this employee because they were
limited to employees reporting at their new
official stations on or after October 1,
1982.




MERIT SYSTEMS B-167710 June 12, 1985
PROTECTION BOARD
Review Authority
Excepted Service Employees

H.R. 917 (99th Con., lst Sess.) would amend
5. U.S8.C. § 7511(a)(1l) to extend to most emp-
loyees in the excepted service in executive
agencies the same appeal rights to the Merit
Systems Protection Board granted to employees
in the competitive service. GAO has no com-
ment on the merits, but notes that the bill
would apply to GAO employees. Because all
nontemporary GAO employees, whether in posi-
tions that would be considered competitive or
excepted in the executive branch, have appeal
rights to GAO's Personnel Appeals Board, they
should not be provided appeal rights to the
MSPB. Appeal rights to different Boards
could result in inconsistencies and contra-
dictions in the handling of GAO employee
cases.

GENERAL ACCOUNTING B-217172 June 12, 1985
OFFICE
Jurisdiction
Labor-management relations
Requests for decisions
Declined

A certifying officer requests a decision on
the computation of overtime backpay awarded
by an arbitrator pursuant to a collective
bargaining agreement. In the absence of a
request for an advisory opinion wunder 4
C.F.R. 22.5 or a joint request from both
parties, this matter is more appropriately
resolved under the procedures authorized by 5
U.S.C. Chapter 71. Thus, the Comptroller
General declines jurisdiction.



FEES B-216118 June 20, 1985
Parking
Privately Owned Vehicles
Temporary Duty

An employee authorized to drive his privately
owned vehicle to his temporary duty station as
a matter of personal preference may be reimbur-
sed parking fees for keeping his vehicle at
that location until his return trip, provided
the total costs by that means of travel, inclu-
ding the parking, were less than the construc-
tive cost of travel by commercial air. In add-
ition to mileage, reimbursement of reasonable
parking fees for official travel is authorized
under FTR para. l-4.lc, unless travel orders or
other administrative provisions restrict their
allowance. Similar authorization in 2 JTIR
paras. C2152 and C4654 conforms to the FTR.
Under the circumstances, the inconsistent proh-
ibition in 2 JTR para. (C4661-26, denying
parking reimbursement for a privately owned
vehicle used as a matter of personal prefer-
ence, is disregarded.

SUBSISTENCE B-217686 June 20, 1985
Actual Expenses
Meals

Employee traveled home on several nonworkdays
during his temporary duty assignment, but
claimed meal expenses without interruption
for this travel. We hold that the employee
is not entitled tc reimbursement for meal
costs incurred at home, because the Federal
Travel Regulations prohibit payment of subsi-
stence expenses at an employee's official
station or residence from which he commutes
daily to that station. Since the employee
has admitted that he traveled home on several
occasions, and he is not entitled to reimbur-
sement, we would not object to disallowance
of meal expenses for the nonworkdays based on
an average of the employee's daily meal
costs.

B-7




SUBSISTENCE B-217686 Con't
Per Diem June 20, 1985
Rates
Lodging Costs
Staying With Friends, Relatives, Etc.

Agency denied an employee's claim for subsis-
tence expenses, determining that his claim
for lodging in a privately owned apartment
was of doubtful validity. Although we find
that the agency's evidence is insufficient to
establish fraud on the part of the employee,
the present record does not support payment
of his private lodging expenses. Specifi-
cally, the employee has not shown that the
expenses resulted from a business arrangement
or, alternatively, that they reflected addi-
tional costs incurred by his host.

TRAVEL EXPENSES
Actual Expenses
Reimbursement Basis
Lodging
Limitation

Agency denied an employee's claim for subsis-
tence expenses, determining that he had mis-
stated his motel expenses because the pay-
ments recorded on his receipts were higher
than those entered into the motel records.
We find that the agency's evidence is insuf-
ficient to establish fraud on the part of the
employee, but that the employee has not sus—
tained his burden of establishing the Govern-
ment's 1liability for motel expenses at the
higher rate shown on his receipts. Accor-
dingly, the employee may be reimbursed only
for those lodging payments which are docu~
mented in the motel records.



OFFICERS AND B-217822 June 20, 1985
EMPLOYEES
Transfers
Real Estate Expenses
Insurance

A transferred employee claims reimbursement
for a mortgage insurance premium required by
the lender. Reimbursement of this type of
charge is specifically precluded by FTR para.
2-6.2d(2)(a). In addition, mortgage insur-
ance to protect the lender against default is
a finance charge which may not be reimbursed
under FTR para. 2-6.24(2)(e).

TRANSPORTATION B-217987 June 21, 1985
Household Effects
Time Limitation

Incident to her retirement an employee's
household goods were shipped from Germany to
Sacramento, California, and placed in storage
without her designating a final destination
of the shipment. After more than 2 years,
she directed that her household goods be
shipped from storage to her new residence.
The employee may not be reimbursed for the
cost of shipping the household goods from
storage to her residence because placing the
goods in storage does not operate to bring
the shipment within the 2-year time period
for beginning shipment to final destination
set by statutory regulation.




OFFICERS AND B-217297 June 24, 1985
EMPLOYEES
Transfers
Temporary Quarters
Vacating Residence Requirement

Employee transferred to the location where he
had been assigned to temporary duty may not
be paid temporary quarters subsistence expen-
ses in connection with his and his family's
continued occupancy of the rental apartment
in which they had resided during the tempo-
rary duty assignment. The record does not
establish that the employee or his family
vacated and then reoccupied that residence.

OFFICERS AND B-217936 June 24, 1985
EMPLOYEES
Transfers
Real Estate Expenses
House Title In More Than One Person
Pro Rata Expense Reimbursement

A transferred employee who held title to a
residence at his former duty station with
his nondependent parents, held title with
individuals who were not members of his
immediate family and, therefore, may be
reimbursed for real estate expenses only
in direct proportion to the extent of his
interest in the residence at the time of
settlement.



CLAIMS B-217468 June 25, 19385
Parties In Interest

An arbitrator employed as an individual sub-
mitted a claim for personal services to the
National Mediation Board. On the claim vou-
cher he requested that payment be made to a
corporation of which he is the sole functio-
ning officer and only owner. Since indivi-
duals and corporations are different legal
entities, payment should be made only to the
individual who performed the personal ser-
vices.

MERIT SYSTEMS B-215903 June 26, 1985
PROTECTION BOARD
Review Authority
Backpay/Benefits

GAO will not object to the Merit Systems
Protection Board's (MSPB) assertion of
jurisdiction to adjudicate disputes over
backpay and benefits to which an employee may
be entitled as a result of a MSPB decision
cancelling an erroneous personnel action. We
will provide advisory opinions on backpay
issues to the MSPB on request. If we receive
a request for decision and an enforcement
petition is pending before the MSPB on the
same matter, we will defer to the Board's
jurisdiction. In the absence of a pending
petition, we will continue to issue backpay
decisions as appropriate.




LEAVES OF ABSENCE B-217565 June 27, 1985
Civilians On Military Duty
Charging
Military Leave Exhausted

A Federal employee who was a member of the
National Guard could not transfer 10 days of
military leave from calendar year 1980 to
fiscal year 1981 when legislation changed the
method of granting military leave from a cal-
endar year to a fiscal year basis. The emp-
loyee suggests that the retroactivity of that
legislation divested him of the 10 days'
leave in contravention of his rights under
the United States Constitution. It does not
appear that the retroactivity of the statute
divested the employee of any right, and, in
any event, it 1is the policy of the Comp-
troller General not to question the constitu-
tionality of a statute enacted by the
Congress.

Legislation enacted in 1980 which changed the
method of granting military leave for Federal
employees from a calendar to a fiscal year
basis operated to increase the military leave
available to one employee from 10 to 15 days
as of October 1, 1980. The employee was,
however, misinformed by his personnel officer
that under the new legislation he instead had
25 days' unused military leave to his credit
on that date, and as a result he scheduled
National Guard training duty exceeding his
military leave entitlements the following
year. The employee may not be allowed an
additional 10 days' military leave on the
basis of that wmisinformation, since in the
absence of specific statutory authority the
Government 1s not liable for the negligent or
erroneous acts of its officers and agents.



STATUTORY CONSTRUCTION B-217565 Con't
Effective Date June 27, 1985

A provision of the United States Code
authorizes military leave at the rate of 15
days per year for Federal employees who are
members of Reserve components of the armed
forces. On October 10, 1980, that provision
was amended to change the method of granting
annual military leave from a calendar year to
a fiscal year basis. The amending legisla-
tion provided that it was to "take effect
October 1, 1980," that is, on the first day
of fiscal year 1981, or 10 days earlier than
its date of enactment. The amendment must be
given retroactive effect, since amending leg-
islation may not be construed as being only
prospective in its operation if it contains
express language requiring restrospective
application.

OFFICERS AND B-217159 June 28, 1985
EMPLOYEES
Transfers
Service Agreements
Overseas Employees Transferred To U.S.
Return Travel, Etc. Expense Liability

Breach Of Agreement With Gaining
Agency

Employee who had fulfilled his agreement with
his employing agency to remain in the over-—
seas service for 24 months was required to
execute another agreement for 12 months Gov-
ernment service upon retransfer from Honolulu
to Atlanta. Before completing the requisite
12 months' service, the employee was separat-
ed for participating in a strike against the
Government. Since he violated his service
agreement, the real estate and miscellaneous
expenses paid in connection with his transfer
to Atlanta are recoverable from him as a debt
due to the Government.



PERSONNEL LAW: MILITARY PERSONNEL

DEBT COLLECTIONS B-217914 June 11, 1985
Waiver
Military Personnel
Effect Of Member's Fault

A retired Army officer was receiving compen-
sation from the Veterans Administration since
1957 when in 1975, he became eligible for
retired pay as a Reserve officer. The off-
icer erroneously executed an application for
retired pay which resulted in overpayments,
since in order to receive the VA compensation
a waiver of retired pay must be executed up
to the amount of the veteran's compensation.
The fact that the officer may have been in
poor health at the time he executed the app-
lication does not provide a basis for waiving
the Government's claim against him for the
overpayments, since he must be considered at
least partially at fault for not questioning
the payments he received for 8 years prior to
the date of discovery of the error. Finan-
cial hardship caused by collection is not a
matter which may be considered in deciding
whether to grant a waiver.



DISCHARGES AND B-217631 June 12, 1985
DISMISSALS
Military Personnel
Other Than Honorable
Changes, Revocations, Etc.
Pay, Allowances, Etc.
Status

If the character of a former service member's
discharge is upgraded from less than honora-
ble to honorable, the former member becomes
entitled to additional amounts that would
have been payable at the time of actual dis—
charge if it had been issued under honorable
conditions. Thus, a former Army member who
received a dishonorable discharge in 1953
later became entitled to the mustering-out
payment authorized only for honorably dis-
charged veterans of the Korean conflict when
his discharge was upgraded in 1979.

MILITARY PERSONNEL
Record Correction
Discharge Change As Entitlement To Pay,
Etc.
Veterans Benefits

If the Veterans Administration makes a deter-
mination that an individual is liable for the
costs of benefits claimed and received, but
actually improperly furnished, those costs
become a debt to the United States collecti-
ble by setoff against sums due the indivi-
dual. Therefore, amounts due a former Army
member on account of the upgrading of his
military discharge were properly applied
towards the satisfaction of a bill of colle-
ction issued by the Veterans Administration
for the recoupment of benefit costs. Any
disagreement the former Army member may have
concerning the debt would be for considera-
tion by the Veterans Administration, which
has exclusive jurisdiction over veterans
benefits.

c-2



MILITARY PERSONNEL B-217631 Con't
Record Correction June 12, 1985
Discharge Change As Entitlement To
Reenlistment Bonus Retention

Under the laws in effect in 1953, soldiers
were entitled to retain reenlistment bonuses
previously received, and to receive refunds
of their Army savings deposits, even 1if they
were issued dishonorable discharges. Hence,
a former Army member did not acquire renewed
rights to a reenlistment bonus and a savings
deposit refund in 1979 on account of the up-
grading of the characterization of his 1953
discharge from dishonorable to honorable con-
ditions. His claim for a bonus is instead
barred by the 6-year statute of limitations,
since that claim accrued no later than the
date of his 1953 discharge. No records to
substantiate his claim for a savings deposit
have been found.

COMPENSATION B-136167 June 25, 1985
Double
Concurrent Military Retired And
Civilian Service Pay
Reserve Membership
Temporary Commission Retired Status

A retired enlisted man who is advanced on the
retired 1list to the highest commissioned
grade in which he served on active duty is
subject to the dual compensation restrictions
in effect at the time of his retirement. He
is not entitled to the exemption from these
restrictions granted to Reserve officers.



PAY B-217875 June 25, 1985
Retired
Disability
Temporary Retired List
Administrative Determination

Medical opinions were in conflict as to whet-
her a member's disability was incurred as a
result of disease or injury while on active
duty, for the purposes of entitlement to pay
and allowances during a period of incapacita—
tion. The fact that the member was transfer-
red to the temporary disability retired list
by order of the Secretary of the Army because
of a disability incurred as a result of in-
jury is determinative of the issue, and he is
entitled to the resulting benefits.



PROCITREMENT LAW

RIDS B-21A110 Juue 3, 19R5
Prices R5-1 CPh K75
Reasounableness
Admivistrative NDetermivnation

A contracting officer's determination
concerning price reasonableness is a matter
of adwmivistrative discretion involving the
exercise of business judgment wbich GAO will
not question wunless the determination 1is
unreasonabhle or there is a showiug of bad
faith or fraud,

To prove bad faith in counection with a price
reasonableness determination, a protester
must present virtually irrefutable evideunce
that agency officials acted with a specific
and malicious iontent to injure the protester,
Inference and supposition alome will not
support a finding of bad faith,

BRONDS
Rid
Failure To Furunish
One Acceptable Rid
Waiver 0Of Rid Bound Requirewent

A bidder's failure to submit a required bid
guarantee wmav be waived 1f the procuring
agencv receives mno other responsive bids
eligible for award. Where the record
indicates that, contrarv to the protester's
allegation, owne other eligible bid was
received, the agevcy oproperly rvefused to
waive the bid guarantee reguirement.



DISTRICT OF COLUMBIA B-217427 June 3, 1985

Contracts 85-1 CPD 627
District Of Columbia Minority Contracting
Act

Restriction Of Procurement

District of Columbia (D.C.) is not authorized
to award noncompetitive contract under D.C.
Minority Contracting Act, as amended, simply
because the contractor is considered to be an
"exemplary" minority business concern.

CONTRACTS B-218097 June 3, 1985
Protests 85-1 CPD 628
Allegations
Speculative

Where a solicitation for reforestation work
already requires a contractor to possess,
prior to commencing work, a specific state
license which may be obtained only by
applicants presenting proof to the state that
worker's compensation insurance will be
provided, the competitive prejudice suffered
by a prospective bidder who alleges that it
cannot economically compete with others who
may violate state law unless the solicitation
also includes a contractual requirement that
the contractor maintain workers' compensation
insurance, is too remote and speculative for
GAO to resolve the question of whether a
solicitation lacking such a requirement is
defective.



CONTRACTS B-218097 Con't
Protests June 3, 1985
Interested Party Requirement
Trade Associations, Etc.

Under the Competition in Contracting Act of
1984 and GAO's implementing Bid Protest
Regulations, a trade association which itself
is not an "actual or prospective bidder or
offeror" 1is not an interested party and,
therefore, does not have standing to protest.

CONTRACTORS B-218186.2 June 3, 1985
Responsibility 85-1 CPD 629
Determination

Review By GAO
Nonresponsibility Finding

Agency determination that protester was
ineligible for master ship repair contract
(MSRC), a permissible prequalification for
award, constitutes a nonresponsibility deter-
mination for which there was a reasonable
basis where the protester was found lacking
in financial and organizational capability
and without adequate production facilities,
which findings the protester asserts would be
rectified after it received an MSRC.

CONTRACTS
Protests
Interested Party Requirement
Protester Not In Line For Award

Protester who is ineligible for award is not
an interested party to protest the qualifica-
tions of the awardee.



BIDS R-218237 Juume 1, 1985

Respoasiveness R5~1 CPD 630
Descriptive Literature
Adequacy

Protest that bid was nonresponsive because it
did wnot ivclude descriptive literature 1s
without merit where the literature 1o fact

was furnished.

Where 1iovitation for bids contained a
descriptive literature clause but did not
request specific information describing the
operation of a pressure die interface =zomne
recapture feature, bidders were votl required
to furnish such information and bid omitting
it was responsive.

CONTRACTORS
Respousibility
Netermination
Review By RAOQ

Protester's allegation that awardee will not
be gble to deliver a product that conforms to
the requirements of the solicitation raises
ao issue involving the agency's determination
that the awardee is responsible, a matter
that GAD generallv does not review.

BINNERS B~218268% Juve 3, 1985
Malifications R85-1 ©PD 631
Prequalification Of Bidders
Propriety

Protester's contention that prequalification
criteria unduly restrict competition, because
a bidder could satisfy the responsihilite
standards in the solicitation, but fail to
meet the prequalification criteria, is with-

out werit, since prequalification criteria
and vegponsibilitv standards are cumulative
requirements, all of which must he met before
a bidder may receive the contract awsrd.
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CONTRACTS R-71R76R Cov't
Protests June 3, 1985
General Accounting Office Procedures
Timeliness Of Protest
Date Rasis OF Protest Made Roown To
Protester
What Coustitutes Notice

Protest challenging ageacy's plan to prequa-
1ify bidders which was vot filed until after
date for submission bv potential bidders of
prequalification gquestiocnnaire is dismissed
as untimely, since agency's plan was apparent
from Commerce Business Mailv notice announ-
cing prequalification restriction, and speci-
fic prequalification criteria were set out in
questiounaire. To be timelv, protest should
have been filed before date for submission of
prequalification questionnaire.

CONTRACTS B-218273.3, R-71R?27%.4
Protests Juune 3, 1085
Geuneral fK-]1 CPh K32

Accounting 0ffice Procedures
Reconsideration Requests
Additional Rvideuce Submitted
Available Rut Not Previously
Provided To GAO

Request for reconsideration is denied where
the protester’'s request is based upon a new
argument which it could have presented for
our inmitial cownsideration, but failed to do
so.



CONTRACTS B—-218893, B-218893.2

Small Business June 3, 1985
Concerns 85~-1 CPD 634
Awards
Small Business Administration's
Authority

Certificate Of Competency
Period For Issuance

GAO will not consider a protest concerning an
allegedly improper denial of a request for an
extension of time for processing a Certifi-
cate of Competency application in the absence
of a showing that the decision to deny the
request may have been made fraudulently or in
bad faith.

CONTRACTS B-215303.5 June 4, 1985
Negotiation 85-1 CPD 637
Offers Or Proposals
Evaluation

Point Rating
Propriety Of Evaluation

An agency's use of a rating plan, which
resulted in the award to the protester of
zero points for certain evaluation criteria
while not similarly rating the awardee, is
arbitrary. Also, this rating plan gives
inordinate weight to certain evaluation
criteria and 1is 1inconsistent with the RFP
evaluation criteria.



CONTRACTS B-215303.5 Cou't

Negotiatioo Juoe 4, 1985
Offers Or Proposals
Evaluation
Reasounable

Agency evaluation of the iundividual proposed
goals and objectives of the protester and the
awardee under an RFP is wvot arbitrary or
contrary to procurement law io view of the
considerable agency discretion ionvolving a
high degree of subjective judgment on the
medical policy issues addressed.

CONTRACTS
Negotiatioan
Offers Or Proposals
Evaluatioo
Techuical Superiority v. Cost

Even where the ageucy's evaluation of the
protester's techoical proposal 1is arbitrary
and iuncovsistent with the RFP evaluation
criteria such that the protester should have
been highest rated technically, the award to
a competitor is vot objectionable where the
award is to be based upoun a formula contained
in the RFP iotegrationg techwnical and price
factors and the protester received a sigonifi-
cantly lower score than the awardee under the
formula (even usging the higher techoical
score which the protester should Tthave
received) because of its significantly higher
price,




CONTRACTS B-215303.5 Cou't
Protests Juue 4, 1985
Interested Party Requireweunt
Direct Interest Criteriowe

Third ravked aod highest priced of three
offerors, which protests the evaluation of
its and the awardee's proposals, but vot the
second ranked offeror's proposal, is an
interested party uunder GAO0 Bid Protest
Procedures since it wmay be iv line for award
if the protest concerning the evaluation of
its owe proposal is sustaiuned.

CONTRACTS B-218611.2 Juue 4, 1985
Protests
Basis For Protest Requiremeunt

GAO affirms dismissal of protest that failed
to state a basis for protest, where the
request for reconsideration demounstrates that
initial protest was untiwmely.

CONTRACTS B-216408.2 Juve 5, 1985
Negotiation 85-1 CPD 640
Offers Or Proposals
Discussion With All Offerors
Requirement
"Meaviogful” Discussions

While discussions must be meaningful, negoti-
ations that lead offerors into the areas of
their proposals which require awplification
meet this criterion. The cootent and extent
of meaniongful discussions in a given procure-
meot are watters priwmarily for determination
by the agency, and GAO will not questiov such
a determivnation unless it is clearly without
a reasounable basis.



CONTRACTS B-216408.2 Cont'
Negotiation June 5, 1985
Offers Or Proposals
Evaluation
Cost Realism Analysis
Adequacy

GAO denies a protest alleging that a cost
realism analysis was inadequate because the
agency failed to consider the fact that the
awardee would be required to pay its employ-
ees at the same rates as the predecessor
contractor, since the Service Contract Act
does not require a successor contractor to do
so in the absence of a collective bargaining
agreement,

Although agency's initial cost realism analy-
sis allegedly was deficient, when the results
of a second analysis, performed after the
protest was filed, do not change the protes—
ter's competitive standing in relation to the
awardee, the protester has not been prejudi-
ced., GAO therefore denies a protest against
an allegedly improper cost evaluation.

CONTRACTS
Negotiation
Offers Or Proposals
Evaluation
General Accounting Office Review

GAO will not reevaluate proposals, but rather
limits its review to an examination of wheth-
er the agency's evaluation was reasonable and
in accord with listed criteria.




CONTRACTS B-216408.2 Con't

Negotiation June 5, 1985
Offers Or Proposals
Evaluation

Technically Equal Proposals
Price Determinative Factor

When a solicitation states that award will be
made to the offeror whose proposal offers the
greatest value in terms of technical capabi-
lity and cost, rather than the offeror with
the lowest estimated cost, cost may become
the determinative factor when there are close
technical scores.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known To
Protester

Where protester does not learn of specific
grounds of protest until agency debriefing, a
protest filed within 10 working days after
the debriefing is timely.

CONTRACTS B-216592 Jume 5, 1985
Protests 85~-1 CPD 641
Conflict In Statements Of Protester And
Contracting Agency

A protester has not carried its burden of
proof when the only evidence in the record
regarding issues of fact 1is conflicting
statements between the protester and the
contracting agency.



CONTRACTS B-218407.2 June 5, 1985
Protests 85-1 CPD 642
General Accounting Office Procedures
Reconsideration Requests
Timeliness

Request for reconsideration of prior deci-
sion, filed more than 10 working days after
decision was issued, is dismissed as untime-
ly.

BIDS B~218448.2 June 5, 1985
Preparation 85-1 CPD 643
Costs
Noncompensable

Award of bid preparation costs is only justi-
fied if protester shows both that the govern-
ment's conduct toward the protester was
arbitrary and capricious and that, if the
government had acted properly, the protester
would have had a substantial chance of
receiving the award,. Where the protester
fails to show it had a substantial chance for
award, GAO will deny a claim for bid prepara-
tion costs.

CONTRACTORS
Responsibility
Determination
Review By GAO
Nonresponsibility Finding

GAO will not question a nonresponsibility
determination unless protester demonstrates
bad faith by the contracting agency or lack
of any reasonable basis for the
determination.
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CONTRACTS B-218448.2 Con't
Protests June 5, 1985
Preparation
Costs
Noncompensable

An unsuccessful bidder is not entitled to the
costs of pursuing its protest, including
attorneys fees, where the protest was filed
prior to the effective date of the Competi-
tion in Contracting Act of 1984, Pub, L.
No. 98-369, 98 Stat. 1175, even though GAO
decided the protest in its favor.

CONTRACTS B-218557.2, et al.
Protests June 5, 1985
General 85-1 CPD 644
Accounting

Office Procedures
Reconsideration Requests
Error Of Fact Or Law
Not Established

GAO will deny a request for reconsideration
where the protester makes the same basic
assertion that was made in the initial
protest and does not show that government
officials acted fraudulently or in bad faith
in connection with the denial of a certifi-
cate of competency.

CONTRACTS
Protests
General Accounting Office Procedures
Reconsideration Requests
Request For Conference
Denied

GAO will deny a request for a conference when
the protest is not being considered on the
merits, since a conference would serve no
useful purpose.



BONDS B-218627 Juune 5, 1985
Bid 85-1 CPD 645
Discrepancy Between Bid Aod Bid Boud
Bid Nourespousive

Where a bid is submitted in the vame of one
firm and is accompanied by a bid bood iv the
vame of a joint veoture counsisting of the
bidder and avother entity, the bid bound is
materially deficieot, as the obligation of
the surety is unclear. Therefore the bid
must be rejected as nonresponsive.

CONTRACTS B-216381 Juue 6, 1985
Negotiatiouo 85-1 CPD 647
Requests For Proposals
Counstruction

Readiag All Provisions Together Rule
Presumption Agaionst Couflict

Protest of the ageoncy's rejection of the pro-
tester's techuical proposal for novcompli-
ance with a wmandatory requirewent contaived
in "Attachment 1" to the solicitation, when
the solicitation referred only to "Attachment
D1," is denied. The RFP and its ameundmeuts,
when read as whole, clearly cooveyed the
agency's iotent that proposals must comply
with the requirement in order to be accep-
table.

CONTRACTS
Protests
Allegations
Dosubstantiated

Where the RFP required that a target helicop-
ter be based on a swall, commercially availa-
ble, two-person civiliao helicopter, a pro-
test coutending that the awardee's target
helicopter was based on a five-person heli-
copter is denied since the record indicates
that awardee's proposed target helicopter was
based on a swall, commercially available,
two-person civilian version of its five-
person helicopter. D-13
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CONTRACTS B-216381 Con't
Protests June 6, 1985
General Accounting 0Office Procedures
Timeliness Of Protest
Adverse Agency Action Effect
Interim Appeals To Agency—Effect
On 10 Working Day GAO Filing Period

Where protester protests to the agency within
10 working days of the agency's rejection of
its technical proposal, its subsequent pro-
test to GAO within 10 working days of the
agency's denial of its protest is timely.

ESTOPPEL B-218112 June 6, 1985
Against Government 85-1 CPD 647
Not Established
Prior Erroneous Advice, Contract
Actions, Etc.

Protest that oral advice from agency misled
protester into believing that request for
information (issued to multiple award sche-
dule contractors) would be followed by a
formal request for proposals is denied where
advice was inconsistent with the request for
information and with the procurement approach
permitted by applicable regulations.

BIDS B-218317 June 6, 1985
Invitation For Bids 85-1 CPD 648
Cancellation
After Bid Opening
Defective Solicitation

Cancellation of solicitation after bid
opening 1is proper where agency reasonably
determined that the solicitation did not
reflect the agency's actual needs.



BIDS B-218317 Coun't
Tavitation for Bids Juoe 6, 1985
Caucellation
Justification
Mioiwmum Needs Reassessmeunt

Federal Acquisition Regulation provision
precluding awn ageucy from canceling a
solicitation due to 1iucreased requirements
applies wheo the ageoncy is buying a supply of
items, not where the agency 1is procuring
services to perform specified work,

BIDS
Preparation
Costs
Nouncompeunsable
Invitatioo Properly Cancelled

Requests for bid preparation costs and the
cost of pursuing a protest with GAD agaionst
the cancellation of an IFB ave devnied where
the cancellation was proper under applicable
procurement regulations,

CONTRACTS
Awards
Propriety
Noucowmpetitive Situation Created

When after bid openiog but bhefore contract
award au agency learns that its requirewents
exceed those in the solicitation, the agency
may oot award a cootract uonder the 1iwmitial
solicitation with the ivuteontion of wodifying
that contract to ioclude the iuncreased
requirements,



BONDS B-218604.2 June 6, 1985

Bid 85-1 CPD 649
Surety
Obligation To Government
Established

If the bid bond itself as submitted is proper
on its face, the bid is responsive, and the
acceptability of the sureties may be esta-
blished any time before award since this
concerns a matter of responsibility.

CONTRACTORS
Responsibility
Determination
Review By GAO
Affirmative Finding Accepted

The General Accounting Office does not review
affirmative determinations of responsibility
absent a showing of possible fraud or bad
faith on the part of government officials or
that definitive responsibility criteria may
not have been applied.

BIDS B-218832 June 6, 1985
Prices 85-1 CPD 650
Independent Price Determination

Evidence that two bidders share common offi-
icers and directors and have some joint
ownership does not establish that the certi-
fication of independent pricing was violated.
In any case, jurisdiction in such matters 1is
committed to the Attorney General and federal
courts, not GAO,



CONTRACTS B-218832 Con't
Protests June 6, 1985
Conferences
Request Denied
Protest Not For Consideration On The
Merits

Where it is clear that a protest involves
matters which GAO does not consider, GAO will
dismiss protest without holding a conference
which would serve no useful purpose.

CONTRACTS B-218869.2 June 6, 1985
Negotiation 85-1 CPD 651
Sole-Source Basis
Determination To Use
Agency Discretion

GAO will not review protest that contracting
agency should procure item from the protester
on a sole-source basis.

CONTRACTS
Protests
Basis For Protest Requirement

Dismissal of original protest for failure to
set forth a detailed statement of the legal
and factual grounds of protest is affirmed
where protester offers no explanation of
basis of protest until request for reconsi-
deration is filed and that request does not
independently constitute a timely complete
protest.



GENERAL B-218869.2 Cou't
ACCOUNTING OFFICE Juue 6, 1985
Jurisdiction
Countracts
Disputes
Between Private Parties

Protester's cootention that award to prospec-
tive awardee will violate protester's liceon-
sing agreement with prospective awardee
involves dispute between private parties that
is not for resolution by GAO.

CONTRACTS B-218908 Juve 6, 1985
Protests
Interested Party Requirewment
Direct Tuoterest Criterion

To be considered an interested party so as to
have standing to protest under the Competi-
tion in Coutracting Act of 1984 and the
General Accounting Office implementivg Bid
Protest Regulatious, a party wust be aov
actual or prospective bidder or offeror whose
direct economic interest would be affected by
the award of a contract or by the failure to
award a cootract, A potential subcontractor
on a direct federal procuremeut cavnot be
considered an actual or prospective bidder or
offeror.

BIDS B-218983 Juue 6, 1985
Prices
Below Cost
Not Basis For Precludivug Award

No basis exists to preclude a cootract award
merely because the low bidder submitted a
below-cost bid.



CONTRACTS B~217037 June 7, 1985

Conflict Of 85-1 CPD 654
Interest Prohibitions
Generally

An allegation of a conflict of interest is
denied where engineer, alleged employee of
awardee, serves on national committee
comprised of 18 individuals which formulated
standards used in specifications, since it is
unlikely engineer would have exerted enough
influence to favor awardee.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Adverse Agency Action Effect

Protest not made to GAO within 10 working
days of initial adverse agency action on
protest filed with agency is untimely. An
agency's continued receipt of proposals after
a protest has been filed without taking the
requested corrective action is initial
adverse agency action.

BIDS B-217106 June 7, 1985
Invitation for bids 85~1 CPD 655
Cancellation
After Bid Opening
Defective Solicitation

Air Force's cancellation after bid opening of
invitation for bids (IFB) for aircraft tires
listed on qualified products list is appro-
priate where: (1) protester has failed to
show that a direct response to the specifica-
tion cited in the IFB would have met Air
Force's minimum needs, and (2) other bidder
would be prejudiced by award to protester
whose tire was not shown to be qualified as
of bid opening.



BIDDERS B-217327 Juue 7, 1985
Debaruent
Labor Stipulatiowus Violatiouos
Davis-Bacon Act
Wage Underpaymeuts
Debarment Required

The Department of Labor recommended debarment
of a contractor under the DNavis-Bacon Act
because the contractor had failed to pay the
winimum wages required by the Act aud had
falsified certified payroll records. Based
on our indepeundent review of the record in
this matter, we conclude that the countractor
disregarded its obligations to its employees
uoder the Act. There was a substaontial
violation of the Act in that the underpayment
of employees and falsification of records was
intentional. Therefore, the contractor will
be debarred under the Act.

BIDDERS B-217329 Juve 7, 1985
Debarment
Labor Stipulation Violatious
Davis-Bacoo Act
Wage Underpayueuts
Debarmeut Required

The Department of Labor recowmended debarment
of a subcontractor under the Davis-Bacon Act
because the subcontractor had failed to pay
the minimum wages required by the Act aond had
falsified certified payroll records. Based
on our independent review of the record iv
this matter, we conclude that the subcon-
tractor disregarded its obligations to its
employees uunder the Act. There was a sub-
stantial violatioo of the Act ion that the
uoderpayment of ewployees was iotevtional,
Therefore, the subcontractor will be debarred
under the Act.



BIDDERS B-217348 June 7, 1985
Debarment
Labor Stipulation Violations
Davis—-Bacon Act
Wage Underpayments
Debarment Required

The Department of Labor recommended debarment
of a subcontractor under the Davis-Bacon Act
because the subcontractor had wunderpaid
employees and had falsified certified payroll
records. Based on our independent review of
the record in this matter, we conclude that
the subcontractor disregarded its obligations
to its employees under the Act. There was a
substantial violation of the Act in that the

underpayment of employees was intentional.
Therefore, the subcontractor will he debarred
under the Act.

BIDDERS B-217349 June 7, 1985
Debarment
Labor Stipulation Violations
Davis—Bacon Act
Wage Underpayments
Debarment Required

The Department of Labor recommended debarment
of a contractor under the Davis-Bacon Act
because the contractor had falsified certi-
fied payroll records. Based on our indepen-
dent review of the record in this matter, we
conclude that the contractor disregarded its
obligations to its employees under the Act.
There was a substantial violation of the Act
in that the underpayment of employees and
falsification of payroll records was inten-
tional. Therefore, the contractors will be
debarred under the Act.



BIDS B-218324 June 7, 1985
Late 85-1 CPD 656
Modification
Acceptance

Bid modification, received by contracting
agency prior to bid opening time, that was
misplaced and discovered after bid opening,
may be accepted where agency determined that
lateness was due solely to government mis-—
handling after receipt at the government
installation. The time of receipt is esta-
blished by the time-date stamp of the
installation on the envelope.

CONTRACTORS
Responsibility
Determination
Review By GAO
Affirmative Finding Accepted

Contention that awardee was not listed with a
state agency, based on a general requirement
for compliance with state and local laws,
involves a question of responsibility which
GAO will not review absent evidence of fraud
or bad faith.

SMALL BUSINESS B-218590.2 June 7, 1985
ADMINISTRATION 85-1 CPD 657
Contracts
Contracting With Other Government
Agencies

Procurement Under 8(a) Program
Review By GAO

GAO will not review agency determination not
to procure services under section 8(a) of the
Small Business Act because the government
estimate of the in-house cost was lower than
the price solicited from a firm eligible
under section 8(a), absent a showing of fraud
or bad faith by procurement officials.
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CONTRACTS B-218136.3 Juvne 10, 1985
Protests
General Accountiong Office Procedures
Timelivess Of Cowmeonts On Ageucy's
Report

GAO will vnot reopen a protest file closed
because more than 7 working days lapsed after
the contracting agency report was received
(oo the scheduled due date) before the pro-
tester cowmunicated to GAO that it did not
receive the agency report. GAO's ackvowledg-
ment of the protest gave unotice that the pro-
test file would be closed in that event and
reopening the file would be incousistent with
expeditious congsideration of the protest.

CONTRACTORS B-218343; B-218343.2
Respoasibility Juoe 10, 1985
Aduwivnistrative 85-1 CPD 660
Determination

Noorespousibility Fiodiong
Supported By The Record

A contracting officer way base an initial
determination of nuvooresponsibility oun the
evidence of record without affording offerors
an opportunity to explain or otherwise defead
against the evidence. The regquirement for
procedural due process enunciated in recent
court decisions is only applicable where the
goveroment's noorespounsibility determivation
involves the offeror's perceived lack of
integrity, thus affecting the protectible
constitutional 1ioterest to be free from a
govervmental defamation of reputation,



CONTRACTORS | B-218343, B-218343.2 Con't
Responsibility  June 10, 1985
Determination
Review By GAO
Nonresponsibility Finding

Even if one aspect of a firm's capability may
have been incorrectly evaluated by a preaward
survey team, this does not necessarily impair
the agency's ultimate determination that the
firm is nonresponsible. Rather, it is only
where the record shows that the ultimate
negative determination is based upon unrea-
sonable or unsupported conclusions in many
areas that GAO will recommend that the
determination be reconsidered.

CONTRACTS

Protests
Interested Party Requirement
Direct Interest Criterion

To be considered an "interested party" so
as to have standing to protest under the
Competition in Contracting Act of 1984 and
GAO's implementing Bid Protest Regulatiouns, a
party must be an actual or prospective bidder
or offeror whose direct economic 1interest
would be affected by the award of a contract
or by the failure to award a contract. A
potential subcontractor on a direct federal
procurement cannot be considered an actual or
prospective bidder or offeror.



CONTRACTS B-218343, B-218343.2 Con't
Subcontractors Jume 10, 1985
Responsibility
Determination

When a prospective contract involves substan-—
tial subcontracting, the contracting officer
may directly determine the proposed subcon-
tractor's responsibility. GAO generally will
not question a negative determination of re-
sponsibility unless the protester can demon-—
strate bad faith on the agency's part or a
lack of any reasonable basis for the deter-
mination.

CONTRACTS B-218741.3 June 10, 1985
Protests 85-1 CPD 662
Notice

To Contracting Agency

While GAO retains discretion to grant excep-
tions to the requirement that a protester
submit a copy of its protest to the contrac-
ting agency within 1 day after the protest is
filed, such exceptions will be granted spar-
ingly and only under compelling circumstan-—
ces, to prevent erosion of the requirement's
purpose.

SMALL BUSINESS B-218912.2 June 10,1985
ADMINISTRATION 85-1 CPD 663
Contracts
Contracting With Other Government
Agencies

Procurement Under 8(a) Program
Review By GAO

GAO does not review an agency decision not to
award a contract under the section 8(a)
program unless there is a showing of possible
fraud or bad faith on the part of government
officials or that specific regulations may
have been violated.
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CONTRACTS B-216947.2 June 11, 1985
Negotiation 85-1 CPD 664
Request For Proposals
Specifications
Restrictive
General Accounting Office
Recommendation Of Less Restrictive

Protest against specifications as unduly
restrictive is sustained where contracting
agency has not established prima facie sup-
port for specific design requirements it has
imposed. Needs should be stated functionally
to permit consideration of other equipment
that is capable of meeting the government's
actual needs.

CONTRACTS B-218166 June 11, 1985
In-House 85~-1 CPD 666
Performance v. Contracting Out

Cost Comparison
Failure To Follow Agency Policy And
Regulations

Protest against agency appeal board decisionm,
affirming agency decision to perform services
in-house following an OMB Circular A-76 cost
comparison, is sustained where agency failed
to comply with procedures for coanducting cost
comparison identified in the request for
proposals.

CONTRACTS B-218301.2 June 11, 1985
Awards 85-1 CPD 667
Erroneous

Adjustment In Lieu Of Cancellation

Where agency inadvertently names offeror's
subsidiary as awardee instead of offeror in
the award document, agency may modify award
document to designate proper offeror as the
awardee,



CONTRACTS B-218301.2 Con't
Protests June 11, 1985
Contract Administration
Not For Resolution By GAO

Whether contractor will comply with contract
terms during contract performance is a matter
of contract administration which GAO will not
consider.

CONTRACTS
Protests
Court Action
Protest Dismissed

GAO will not consider protest issue where
issue already has been adjudicated by court
of competent jurisdiction.

CONTRACTS B-218403 June 11, 1985
Negotiation 85-1 CPD 668
Offers Or Proposals
Re jection
Failure To Meet Specification
Requirements

Rejection of multiple-award schedule proposal
is proper where the items offered therein
exceed the goverument's need because whole
systems are offered instead of the specific
system parts called for by the solicitation.

BIDS B-218428 June 11, 1985
Responsiveness 85-1 CPD 669
Bid Guarantee Requirement

Bid is nonresponsive and not for considera-
tion where the bidder's corporate surety on
bid bond is not listed in Treasury Department
Circular 570, Such a deficiency may not be
corrected after bid opening.




BONDS B-218428 Con't
Bid June 11, 1985
Corporate Seal Missing

Bid bond 1is not invalid as a result of
alleged absence of corporate seals of bidders
and sureties.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
New Issues
Unrelated To Original Protest Basis

Protester's new and independent ground of
protest is dismissed where the later-raised
issue does not independently satisfy rules of
GAO's Bid Protest Regulations.

CONTRACTS B-218628.2
Protests June 11, 1985
General 85-1 CPD 670

Accounting Office Procedures
Timeliness Of Protest
Adverse Agency Action Effect

When a protest alleging solicitation impro-
prieties is filed initially with the contrac-
ting agency prior to bid opening, the open-
ing of bids without an agency response
constitutes initial adverse action, and a
subsequent protest to GAO must be filed
within 10 working days thereafter.

CONTRACTORS B-218944 June 11, 1985
Responsibility 85-1 CPD 671
Determination

Review By GAO
Affirmative Finding Accepted

GAO does not review affirmative determina-

tions of responsibility except under limited
circumstances not present here,
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FOREIGN GOVERNMENTS B-216312.2; et al.
Defense Articles June 12, 1985
And Services 85-1 CPD 672
Arms Export Control Act
Foreign Military Sales Program
Competition Requirement
Inapplicability
Sole-Source Award Requested

GAO properly dismissed one protest and denied
another challenging sole-source specifica-
tions requested by a Foreign Military Sales
(FMS) customer, since applicable regulations
require the contracting agency to honor an
FMS customer's request for a particular
source.

%
BONDS B-217254 June 12, 1985
Bid 85~-1 CPD 673
Requirement

Administrative Determination

Bonding requirement in grantee's RFP for
school lunch program management is justified
where disruption in contract performance
would harm students and contractor will use
school property in performing contract.

CONTRACTS
Negotiation
Offers Or Proposals
Evaluation
Criteria
Application Of Criteria

Offeror's financial capability generally
should not be considered as technical evalua-
tion factor unless the grantee can offer
special justification for its use. However,
an offeror is not prevented from competing by
a requirement for financial data, since it
pertains to responsibility and must be fur-
nished so that it can be considered in that
context.
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OFFICE OF MANAGEMENT B-217254 Con't
AND BUDGET June 12, 1985
Circulars
No. A-102
Attachment O

Office of Management and Budget Circular
A-102, attachment "0," does not require that
a grantee's food service management contract
be formally advertised. The grantee is
responsible for determining how to satisfy
its own requirements, including the method of
procurement to be used, and GA0 will not
question a grantee's determination unless it
is shown to be unreasonable.

CONTRACTS B-218039.2 June 12, 1985
Small Business 85-1 CPD 674
Concerns
Awards

Responsibility Determination
Nonresponsibility Finding
Review By GAO

GAO will not consider a protest that an agen—
cy grant an extension of time for processing
a Certificate of Competency application in
the absence of showing that the contracting
officer's decision may have been made fraud-
ulently or in bad faith.
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BONDS B-218104.2 June 12, 1985

Bid 85-1 CPD 675
Surety
Affidavit (Standard Form 28)
Deficiencies

Nondisclosure Of Other
Bond Obligations

An agency may properly find a bidder to be
nonresponsible based on a finding that the
bidder's individual sureties failed to dis-
close outstanding bond obligations. This
determination need not be referred to the
Small Business Administration for considera-
tion wunder its Certificate of Competency
procedures even if the bidder is a small
business.

CONTRACTORS
Responsibility
Determination
Review By GAO
Nonresponsibility Finding

In reviewing an agency's negative responsibi-~
lity determination, GAO will defer to the
agency's judgment unless the protester shows
bad faith by the agency or no reasonable
basis for the determination.
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CONTRACTS B~218143 Juve 12, 1985
Protests 85-1 CPD 676
Geveral Accountivg Office Procedures
Timelivess Of Protest
Solicitation Twproprieties
Apparent Prior To Bid Opeviong/
Closing Date For Proposals

Protest after rejection of proposal that eva-
luation criteria were vague, ambiguous aund
not meaningful is uvntiwely where the evalua-
tion method and lack of detail were apparent
oo face of solicitation. Where solicitation
fails to specify relative weights of criter-
ia, offerors wmay assume they avre equally
weighted.

CONTRACTS
Two-Step Procurewment
Step Oue
0Offers Or Proposals
Rejection

Rejection of proposal as uvnacceptable under
step one of two-step advertised procurement
is reasonable where evaluation shows that
proposed wissile transporter would require
major rvredesign to satisfy requiremeots of
request for techonical proposals.

PROCUREMENT
Statutory Changes
Implemeuntation
Effective Date Of Applicatiovn

Conteontion that provisions of Cowpetition 1in
Coontracting Act of 1984, Title VII of Pub,
L. 98 - 369, should be applied to procuremeot
initiated with solicitation issued iu Septewm-
ber 1984 is denied where Act applies only to
procurements for which solicitations are
issued after March 31, 1985.



CONTRACTS B-218255.2 June 12, 1985
Negotiation 85-1 CPD 677
Competition
Exclusion Of Other Firms
Exclusion On Basis Of Conflict
Of Interest
Reasonableness Of Determination

The contracting agency has the responsibility
for determining whether a company competing
for a government contract has a conflict of
interest, and GAO will overturn the agency's
determination only when it 1is shown to be
unreasonable.

CONTRACTS
Negotiation
Cost—Reimbursement Basis
Evaluation Factors

Evaluated costs rather than proposed costs
provide a sounder basis for determining the
most advantageous proposal in cost-reimburse-
ment procurements.

CONTRACTS
Negotiation
Offers Or Proposals
Discussion With All Offerors
Requirement
What Constitutes Discussion

Since the solicitation contemplated an ordin-
ary negotiated procurement and not one for
architect-engineering services as argued by
the protester, discussions had to be held
with all offerors in the competitive range.




CONTRACTS B-218255.2 Con't

Negotiation June 12, 1985
Offers Or Proposals
Evaluation

General Accounting Office Review

Procuring officials enjoy a reasonable degree
of discretion in the evaluation of proposals,
and GAO will not disturb the evaluation
unless shown to be arbitrary or in violation
of the procurement laws and regulations.

CONTRACTS
Negotiation
Offers Or Proposals
Evaluation
Technical Superiority v. Cost

Where a solicitation does not indicate the
relative importance of technical and cost
considerations, it must be presumed that
technical and cost will be approximately
equal in weight.

CONTRACTS
Negotiation
Technical Evaluation Panel
Members
Qualifications

GAO generally will not become involved in
appraising the qualifications of contracting
personnel involved in the technical evalua-
tion of offers,



CONTRACTS B-218255.2 Con't
Protests June 12, 1985
General Accounting Office Procedures
Timeliness Of Protest
Adverse Agency Action Effect

Protest that after best and final offers dis-
cussions were reopened only with one competi-
tor is untimely where filed more than 10
working days after the protester knew of the
alleged reopening.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior To Bid Opening/
Closing Date For Proposals

Allegations that (1) the services described
in the solicitation should have been secured
through a formally-advertised procurement;
(2) the solicitation's specifications were
unclear; and (3) the agency failed to inelude
certain clauses in its request for best and
final offers clarifying the alleged specifi-
cation uncertainties are untimely and not for
consideration since the facts on which the
allegations are based should have been appar-
ent prior to either the initial or final
closing date but were not raised until after
award.



BIDS ' B-218309 June 12, 1985
Qualified 85-1 CPD 678
Progress Payments
Expression Of Hope Or Desire
Bid Responsive
Military Procurement

A "request" for progress payments is preca-
tory in nature and does not render a bid
nonresponsive in the absence of circumstances
which indicate that the request is more than
a mere wish or desire.

SMALL BUSINESS B—-218537 June 12, 1985
ADMINISTRATION 85-1 CPD 679
Contracts
Contracting With Other Government
Agencies

Procurement Under 8(a) Program
Withdrawal Of Procurement

Protest that agency violated regulations by
removing work previously reserved under the
section 8(a) program (in the form of open
8(a) contract options) from a non-8(a) pro-
curement (in which it had been inadvertently
included) because the removal constituted an
illegal exercise of the options at an unrea-
sonable price is denied where protester fails
to establish that contracting agency either
has or will pay a price in excess of fair
market price for the reserved 8(a) work.

o
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CONTRACTS B-218055.2 June 13, 1985
Protests 85-1 CPD 680
General Accounting Office Procedures
Reconsideration Requests
Timeliness

Where copies of a decision are mailed both to
counsel for the protester and to the protes-
ter, a request for reconsideration received
more than a month after the original decision
was issued will be considered untimely since
it is reasonable to conclude that the protes-
ter knew or should have known of the basis
for its request for reconsideration within
one calendar week after the issuance of the
decision.

BIDS B-218261.2 June 13, 1985
Invitation For 85-1 CPD 681
Bids
Cancellation
Justification

Minimum Needs Reassessment

Where agency's needs change after bid opening
so that instead of relying on established
procedures for asbestos containment as stated
in the solicitation it wishes to experiment
with new techniques, it has a compelling
reason to cancel the solicitation in view of
the evolving knowledge concerning the danger
of asbestos.



CONTRACTS B-218275 June 13, 1985
Negotiation 85-1 CPD 682
Offers Or Proposals
Discussion With All Offerors
Requirement
Exceptions
Offers Not With Competitive Range

Allegation that solicitation may have been
inadequate is denied since protester has not
met its burden of presenting sufficient evi-
dence to support its position. Protester was
provided an analysis of the technical evalua-
tion of its proposal and was provided a suf-
ficient basis to determine whether RFP misled
the protester in the preparation of its pro-
posal.

CONTRACTS
Negotiation
Offers Or Proposals
Evaluation
Competitive Range Exclusion
Reasonableness

Determination of whether a proposal should be
included in the competitive range is a matter
primarily within the contracting agency's
discretion. Allegation that agency's deci-
sion to exclude protester from the competi-
tive range was unreasonable is denied where
agency's technical evaluation is not shown to
be unreasonable an agency determined that
protester's proposal was not reasonably sus-
ceptible of being made acceptable without
major revisions.



CONTRACTS B~218275 Con't
Protests June 13, 1985
Burden Of Proof
On Protester

Protest that agency failed to inform offeror
of all deficiencies in its proposal is denied
where information solicited by agency after
submission of initial proposals was only
intended to <clarify proposal ambiguities
during evaluation, and was not the initiation
of competitive range discussions. Agency is
not obligated to conduct discussions with
offeror eliminated from competitive range.
discussions. Agency is not obligated to
conduct discussions with offeror eliminated
from competitive range.

CONTRACTS B—-219031; B-219031.2
Negotiation June 13, 1985
Preaward Surveys 85~-1 CPD 683
Propriety

Contracting officials have broad discretion
as to whether or not to conduct preaward sur-
veys and to what degree they will rely on the
surveys, and GAO will not review an affirma-
tive determination of responsibility unless
the protester shows possible fraud or bad
faith on the part of contracting officials or
that definitive responsibility criteria 1in
the solicitation have not been properly ap-
plied.




CONTRACTS B-219031, B-219031.2 Con't

Protests June 13, 1985
Allegations
Bias
Unsubstantiated

The protester bears a heavy burden of proof
when alleging bad faith on the part of
government officials; it must show by virtu-
ally irrefutable proof that these officials
had a specific or malicious intent to injure
the protester.

BIDS B-217443 June 14, 1985
Competitive System 85-1 CPD 684
Superior Advantages Of Some Bidders

The government 1is not required to equalize
one bidder's competitive advantage where such
advantage does not result from preference or
unfair action by the government.

BIDS
Invitation For Bids
Cancellation
After Bid Opening
Nonresponsive Bids

Agency properly canceled an IFB after bid
opening when both of the two bids received
were nonresponsive.

BONDS
Bid
Corporate Seal Missing

An irrevocable letter of credit from a bona
fide financial institution satisfies a soli-
citation requirement for a bid bond, and the
absence of corporate seal is a minor informa-
lity which may be corrected after bid open-
ing.



CONTRACTS B-217443 Con't
Protests June 14, 1985
Moot, Academic, Etc. Questions

Protest that the bidding period was too short
for the protester to secure required bond, so
that the firm's bid, which was not low,
admittedly included neither bond nor the pre-
mium for obtaining it is dismissed as academ—
ic since the bid would have been even higher
if the premium had been included.

CONTRACTS B-218891.2 June 14, 1985
Protests 85-1 CPD 685
Interested Party Requirement
Trade Associations

To be considered an interested party so as to
have standing to protest under the Competi-
tion in Contracting Act of 1984 and the Gene-
ral Accounting Office implementing Bid Pro-
test Regulations, a party must be an actual
or prospective bidder or offeror whose direct
economic interest would be affected by the
award of a contract or by the failure to
award a contract. A trade association
representing worker cooperative, some of
which submitted bids in response to the soli-
citation, is not an interested party.

CONTRACTS B-218182 June 17, 1985
In-house 85-1 CPD 687
Performance v. Contracting Out

Cost Comparison
Cancellation Of Solicitation
Specification Changes
Minimum Needs Understated

A protest against an agency's cancellation of
a request for proposals issued as part of an
Office of Management and Budget Circular A-76
is denied where the agency reasonably deter-
mines that the solicitation no longer accur-
ately reflects its minimum needs.

D-41




CONTRACTS B-218182 Con't

Negotiation June 17, 1985
Offers Or Proposals
Preparation
Costs

Recovery Criteria

To succeed in a claim for proposals prepara-
tion costs, the claimant must show that the
government’s conduct was arbitrary and
capricious and that if the government had
acted properly, the protester would have had
a substantial chance of receiving the con-
tract award.

GENERAL ACCOUNTING OFFICE
Jurisdiction
Contracts
In-House Performance.!. Contracting Out
Cost Comparison
Internal Study v. Competitive
Solicitation

GAO will review protests concerning the
cancellation of a solicitation issued for
A-76 cost comparison purposes since the com-
petitive procurement system is involved.

CONTRACTORS B-218243 June 17, 1985
Responsibility 85-1 CPD 688
Determination

Review By GAO
Affirmative Finding Accepted

Where the contracting officer relies on ob-
jective evidence favorable to an offeror in
making an affirmative determination.of res-
ponsibility, GAO will not questlon the
relative quality of the evidence.



CONTRACTS B-218243 Con't
Negotiation June 17, 1985
Mistakes
Correction

Discrepancy between unit price and line item
total is susceptible to correction under FAR
§ 15.607 since the alleged ambiguity admits
of only one reasonable interpretation sub-
stantially ascertainable from the offer.

CONTRACTS B-218360.2 Jumne 17, 1985
Protests 85-1 CPD 689
General Accounting Office Procedures
Reconsideration Requests
Error Of Fact Or law
Not Established

Prior decision is affirmed on reconsideration
where the protester has not shown any error
of fact or law which would warrant its rever-
sal,

BIDS B-218367 June 17, 1985
Competitive System 85-1 CPD 690
Equal Bidding
Delivery Requirements

Bidder's failure to specify shipping point
does not render a bid nonresponsive where the
invitation excludes transportation costs from
price evaluation, since the omission had no

effect on the competitive standing of the
bidders.



BIDS B-218375 June 17, 1985
Late 85-1 CPD 691
Mishandling
Determination
Express Mail

Where United States Postal Service attempted
unsuccessfully to deliver a bid by express
mail addressed to a post office box 5 hours
prior to bid opening, but agency denies
knowledge of attempted delivery and shows it
had personnel in its offices at the time of
purported delivery and its mail clerk checked
its post office box three times prior to bid
opening, protester has not carried its burden
of proof in showing government mishandling in
the receipt of the bid,.

CONTRACTS B-218427 June 17, 1985
Negotiation 85~1 CPD 692
Requests For Proposals
Specifications
Conformability 0f Equipment, Etc.
Offered

Administrative Determination

Protest that solicitation requirement that
offered tugboats be "classed” (approved) by a
recognized classification society is unduly
restrictive of competition is denied where
the society's standards are mnecessary to
fulfill the government's wminimum needs, and
the protester offers no other approach that
would ensure these needs will be net,



SMALL BUSINESS B-218602 Jume 17, 1985

ADMINISTRATION 85-1 CPD 693
Contracts

Contracting With Other Government
Agencies

Procurement Under 8(a) Program
Fraud Or Bad Faith Alleged
Evidence Sufficiency

Protest that Small Business Administration
(SBA), in approving the restriction of a
procurement to section 8(a) firms, acted
fraudulently or in bad faith because such
approval 1is contrary to SBA's Standard
Operating Procedures is dismissed because
protester has not met its burden of showing
the possibility that SBA had a specific and
malicious intent to injure protester,
Request that GAO infer bad faith from SBA
conduct is not sufficient to satisfy burden.

CONTRACTORS B~-219077 Jumne 17, 1985
Responsibility 85-1 CPD 694
Determination

Review By GAO
Affirmative Finding Accepted

GAO does not review an affirmative determina-
tion of a prospective contractor's responsi-
bility absent a showing of possible fraud or
bad faith on the part of contracting offi-
cials, or an allegation that definitive
responsibility criteria in the solicitation
were misapplied.

CONTRACTS
Protests
GAO Function
Independent Investigation And
Conclusions

GAO does not conduct investigations under its

bid protest function to ascertain whether a
protester should have a basis for a protest.
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CONTRACTS B-219357 Jume 17, 1985
Negotiation 85-1 CPD 695
Late Proposals And Quotations
Rejection Propriety

Information concerning an offeror's responsi~
bility has no bearing on the application of a
solicitation's late proposal rules,

CONTRACTS
Protests
General Accounting O0ffice Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior to Bid Opening/
Closing Date For Proposals

To be considered timely, a protest based on
alleged improprieties in an RFP which are
apparent prior to the closing date for
receipt of proposals must be filed prior to
that date.

CONTRACTS B-218780.3 Jupe 18, 1985
Protests 85-1 CPD 697
General Accounting Office Procedures
Piecemeal Development Of Issues
By Protester

Protester may not successfully advance a new
argument in a request for reconsideration
that it could and should have advanced in its
original protest, as GAO's Bid Protest Regu~-
lations do not contemplate the unwarranted
piecemeal development of protest issues.



CONTRACTS B—-218780.3 Con't
Protests June 18, 1985
General Accounting Office Procedures
Reconsideration Requests
Error Of Law Or Fact
Not Established

Prior decision is affirmed on reconsideration
where protester has not shown any error of
law or fact which would warrant reversal of
that decision.

CONTRACTS B-219349 June 18, 1985
Protests 85-1 CPD 698
Allegations
Unsubstantiated

Protest on grounds that agency conducted
"negotiations” with brand name producer prior
to 1ssuance of the solicitation, thereby
violating the prohibition in the Federal
Acquisition Regulation against pre-solicita-
tion release of procurement information, is
dismissed where the protester does not show
that actual negotiations took place or that
the contact was anything more than an agency
effort to confirm the currency of the produ-
cer's specifications prior to their use in a
brand name or equal procurement

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior to Bid Opening/
Closing Date For Proposals

Protest of agency's use of brand name or
equal specifications is untimely where the
solicitation clearly set out such specifica-
tion and protest was not filed prior to bid
opening.



CONTRACTS B-219349 Con't
Protests June 18, 1985
Information Evaluation
Sufficiency Of Submitted Information

Protest of the rejection of a bid because the
information submitted with the bid in a brand
name or equal procurement did not show that
it was equal to the specified brand name
product 1is dismissed because the protest
provides no information showing that the
product offered was equal to the product
specified.

CONTRACTS B-218196; B-218196.3
Negotiation June 19, 1985
Offers Or 85-1 CPD 699
Proposals
Discussion With All Offerors
Requirement

What Constitutes Discussion

Submission, after best and final offers, of
additional evidence of an offeror's finan-
cial resources does not constitute improper
discussions or require an agency to request
revised proposals from all offerors when the
information does not affect the acceptabili-
ty of the proposal. Rather, it relates to
the offeror's responsibility.



CONTRACTS B-218196; B~218196.3 Con't
Negotiation June 19, 1985
Prices
Below Cost
Effect On Responsibility

Award of a fixed-price contract for required
services is not precluded because the offeror
allegedly proposes to pay wages that are
below the minimum required by the Fair Labor
Standards Act. A below-cost proposal may be
rejected only if the offeror is determined
not to be responsible, and GAO will not
review an agency's affirmative determination
of responsibility except in limited circum—
stances not present here.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known
To Protester

Protest 1issue is untimely when it is not
raised in initial protest to the contracting
agency or in a protest to GAO within 10 days
after basis for it is known or should have
been known,

BIDS B-218548 Jume 19, 1985
Competitive System 85-1 CPD 700
Adequacy 0f Competition
Sustained By Record

There is adequate competition on a solicita-

tion where the agency sends the solicitation
to 77 prospective offerors, the government
receives a reasonable price for the procure-
ment and there is no deliberate attempt to
exclude a particular firm.



BIDS B-218548 Con't

Responsiveness June 19, 1985
Failure To Furnish Something Required
Bonds
Bids

A bid bond requirement is a material part of
the solicitation and cannot be waived by the
contracting officer nor cured after bid
opening.

BIDS
Responsiveness
Low Price Of Bid Not A Factor

A nonresponsive bid cannot be accepted even
if it offers a monetary savings to the
government since the maintenance of the
integrity of the competitive bidding system
is more in the government's best interest
that the pecuniary advantage to be gained in
a particular case.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known
To Protester

A protest will be dismissed as untimely if
filed later than 10 days after the basis for
the protest was known or should have been
known.
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CONTRACTS B-218552 June 19, 1985

Two—-Step 85-1 CPD 535
Procurement
Step One
Offers Or Proposals
Evaluation

Technical Acceptability

Agency properly rejected technical proposal
submitted under first step of two-step form-
ally advertised procurement since proposal
was reasonably determined to be unacceptable
for wvalid technical reasons wunder stated
evaluation criteria. For example, incumbent
offeror which fails to provide specific
information required by solicitation after
being requested to supply information during
discussions is properly determined unaccepta-
ble.

CONTRACTS B-217543 June 20, 1985
Awards 85-1 CPD 702
Multiple

Maintain Mobilization Base

Where the request for proposals specifically
states that multiple awards could be made for
any quantity within six ranges of quantities,
the Army has flexibility and is not required
to make award to mobilization base producers
on the basis of the lowest price in any
specific quantity range.



BIDDERS B-218445; B-218445.2

Debarmeunt Juune 20, 1985
Coutract Award 85-1 CpD 703
Eligibility

Busivess Affiliates

Contracting officer's determination that an
affiliate of debarred coontractor is iwneligi-
ble for countract award is reasonable where
the affiliate was 1ivcorporated after the
contractor received a votice of proposed de-
barment and the affiliate will employ assets
of debarred firwm.

BUY AMERICAR ACT B-218588.2 Juue 20, 1985
Applicability 85-1 CPD 704
Use Outside United States

The provisions of the Buy American Act, 41
U.S.C. §§ 10a-d (1982), are only applicable
to coontracts for the cowustruction, altera-
tion, or repair of public buildings or public
work in the United States. Acquisitions for
use outside the United States are goverued by
the Balance of Paymeunts Program set forth in
Federal Acquisition Regulation, which re-
quires the wuse of domestic counstruction
materials in overseas projects except where
the cost of such materials, ivcluding trans-~
portation aoud haudling, exceeds the cost of
foreign materials by more than 50 percent.
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CONTRACTS B-218588.2 June 20, 1985
Protests 85-1 CPD 704
Interested Party Requirement
Potential Contractors, Etc.
Not Submitting Bids, Etc.

To be considered an "interested party” so as
to have standing to protest under the Compe-
tition in Contracting Act of 1984 and GAO's
implementing Bid Protest Regulations, a party
must be an actual or prospective bidder or
offeror whose direct economic interest would
be affected by the award of a contract or by
the fallure to award a contract. A potential
supplier of domestic materials to firms com-
peting for an overseas construction project
cannot be considered an actual or prospective
bidder or offeror.

BIDS B-218971 Jumne 20, 1985
Collusive Bidding 85-1 CPD 705
Allegation
Unsupported By Evidence

Allegation of collusion between agency and
low bidder is dismissed where no evidence is
submitted to support allegation. However, if
protester has specific information, it should
be presented to the contracting officer for
possible forwarding to the Department of Jus-
tice in accordance with Federal Acquisition
Regulation.

CONTRACTS
Protests
Contract Administration
Not For Resolution By GAO

Protester's allegation that low bidder's bid
was improper under the latter's GSA contract
is a matter of contract administration which
GAO will not consider.



BIDS B-219096 June 20, 1985
Prices 85-1 CPD 706
Below Cost
Not Basis For Precluding Award

Protest that awardee's bid price is below the
cost of supplying a product in conformity with
the specifications is dismissed. Submission
of below-cost bid does not in itself provide a
basis for precluding award and GAO does not
consider allegations that a bid price is so
low that the bidder will be unable to perform
satisfactorily, i.e., challenges to an affirma-
tive determination of the bidder's responsibi-
lity, in the absence of a showing of fraud or
bad faith or that definitive responsibility
criteria were not met.

CONTRACTS
Protests
Allegations
Speculative

Unsupported allegation that bid may be non-
responsive is regarded as speculation and
will not be considered.

CONTRACTS
Protest
GAO
Independent Investigation
And Conclusions

GAO does not conduct independent investiga-
tions in connection with its bid protest
function for the purpose of establishing the
validity of a protester's assertioms.
Rather, the protester has the burden of
affirmatively proving its case.
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CONTRACTS B-219350.2 June 20, 1985
Protests 85-1 CPD 707
General Accounting Office Procedures
Reconsideration Requests
Error Of Fact Or Law
Not Established

Request for reconsideration 1is dismissed
where protester raises no new facts or legal
arguments which were not previously consider-
ed while the initial protest was pending.

CONTRACTS B-214269 June 21, 1985
Negotiation 85-1 CPD 708
Offers Or Proposals
Evaluation
Criteria

Application Of Criteria

Property taxes need not be included in
agency's cost projections for construction of
its own facility, because neither the agency
nor the protester——-as government entities--
need pay such taxes. In addition, it is not
clear that the inclusion of this item would
have affected the economic choice among the
alternatives under consideration.

CONTRACTS
Negotiation
Offers Or Proposals
Evaluation
Criteria
Cost

Record does not support protester's conten-—
tion that agency improperly determined
present value of its construction costs by
applying discount rate and by failing to
apply deflation factor.
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LEASE-PURCHASE B-214269 Coun't
PROGRAM Juue 21, 1985
Bid Aud Offer Evaluation
Lease v. Purchase Determination
Cost Comparisor
Criteria Propr.ety
Costs Of Goveromeut Self-Tousurance
Oo Purchagsed Equipment

Cost of governmeot self-insuraunce of facility
is too indefinite and speculative to be used
io comparivng lease and purchase altervatives,

LEASE-PURCHASE PROGRAM
Bid And Offer
Evaluation
Lease v. Purchase Deterwmination
Cost Comwparisou
Criteria Propriety
Residual Value Of Purchased
Equipweunt As Factor

Where protester's offer was for a lease, not
a lease-purchase, agency properly did not
credit protester's offer with the residual
value of its property.

BIDS B-218374 Juve 21, 1985
Collusive Bidding 85-1 CPD 709
Referral To Justice Departumeot

Allegations of collusion and restraint of
trade ow the part of a subcooutractor are
matters for the Department of Justice, oot
the GAO.



CONTRACTS B—-218374 Con't
Negotiation June 21, 1985
Offers Or Proposals
Discussion With A1l Offerors
Requirement
What Constitutes Discussion

Protester has not met its burden of proof on
its allegation that its competitors were
given a greater opportunity to megotiate with
the government when the record indicates that
there was only one round of negotiations and
that the protester was notified of this fact
in writing and was given an equal opportunity
to participate.

CONTRACTS
Negotiation
Offers Or Proposals
Preparation
Costs
Denied

When a protest 1s without merit, GAO will
deny a claim for proposal preparation costs.,

CONTRACTS
Protests
Burden Of Proof
On Protester

Protester has failed to carry its burden of
proof where its offers nothing more than its
suspicion to support the allegation that the
preaward survey team improperly disclosed
confidential information to someone outside
of the government.




CONTRACTS B-218374 Con't
Protests June 21, 1985
General Accounting Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior To Bid Opening/
Closing Date For Proposals

Protest against alleged improprieties in a
solicitation, raised for the first time in
the protester's comments on an agency report,
is untimely and not for consideration on the
merits.

CONTRACTS
Small Business Concerns
Awards
Small Business Administration's
Authority
Certificate Of Competency
Agency Request That SBA Suspend
COC Proceeding

When it is no longer clear which offeror is
low, the contracting officer properly may
open negotiations and ask the Small Business
Administration to suspend its consideration
of the offeror that initially appeared to be
low but nonresponsible, Moreover, when the
protester is displaced as the low offeror,

the agency may withdraw the COC referral.



GENERAL ACCOUNTING OFFICE B-218374 Con't
Jurisdiction June 21, 1985
Contracts
Disputes
Between Private Parties

Suppliers are under no legal obligation to
offer uniform terms to all potential bidders
on federal contracts; therefore, the protes-—
ter's disagreement with vendor over the price
quoted for a required item is a dispute
between private parties and, as such, is
beyond the scope of GAO's bid protest func-
tion.

CONTRACTS B-215265 June 24, 1985
Negotiation 85-1 cpp 711
Offers Or Proposals
Evaluation
Criteria
Cost

Protest that certain cost items improperly
were not considered in evaluation of propo-
sals 1is denied, because cost items were
uncertain and difficult to estimate and,
therefore, were not included in RFP's
evaluation scheme.

CONTRACTS
Protests
General Accounting Office Procedures
In Camera Inspection Of Records, Etc.

Protest that awardee's proposal did not meet
RFP shock testing requirement 1s denied
because contracting agency has provided GAO
with documentation which shows that awardee
met shock testing requirement.,




CONTRACTS B~215265 Con't
Protests June 24, 1985
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known
To Protester

Protest, alleging that certain cost 1items
associated with awardee's proposal improperly
were not considered in evaluation of propo-
sals, is timely, Protest was filed within
10 working days after "informal conferences”
between contracting agency officials and
protester revealed alleged evaluation impro—
prieties. 4 C.F.R. § 21.2(b)(2)(1984).

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Failure To Diligently Pursue Protest

Issue first raised in supplemental protest
letter filed approximately 4-1/2 months after
initial protest letter was filed is untimely
where protester has not shown that it
diligently pursued information which made it
aware of later-raised basis for protest nor
has protester shown any intervening event
between "informal conferences" which revealed
initial basis of protest and supplemental
filing which made it aware of new protest
basis.



CONTRACTS B-215265 Con't
Protests June 24, 1985
General Accounting Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent In Request For Best
And Final Offers

Protest filed after closing date for receipt
of best and final offers, alleging that
amendment to RFP was issued to allow awar-
dee's nonconforming initial proposal to be
considered, is dismissed as untimely,
Alleged impropriety was an apparent defect
which was incorporated into original solici-

tation by amendment and, therefore, had to be
protested before closing date for receipt of
best and final offers. 4 C.F.R. § 21.2(b)(1)
(1984).

CONTRACTS B-215829 June 24, 1985
In-House 85-1 cpDp 712
Performance v. Contractiang Qut

Cost Comparison
Agency In-House Estimate
Basis

Protest challenging A-76 cost comparison
results is sustained where, although the
solicitation as amended incorporated revised
cost comparison guidelines as the basis for
determining the costs of 1in~house and
contractor performance, the agency failed to
utilize the revised guideline for converting
performance hours to full-time equivalents
and, as a result, the cost comparison incor-
rectly indicated that continued in-house
performance would be more economical.



BIDS B-218200.2 Jume 24, 1985
Responsiveness 85-1 CPD 713
Determination
On Basis Of Bid as Submitted At
Bid Opening

Protest that contracting agency should have
rejected bid as nonresponsive on the basis of
information submitted to the agency after bid
opening 1s denied. It is a fundamental rule
of formal advertising that the responsiveness
of a bid must be determined from the bid
submission itself and not on the basis of
post-bid-opening submissions.

CONTRACTS
Protests
Interested Party Requirement
Mistake~In—-Bid Questions

Protest that bid of competitor in line for
award was in fact mistaken, even though
contracting agency had accepted the competi-
tor's verification of its bid price, will not
be considered by GAO. Only the contracting
parties (here, the government and the firm in
line for award) are in a position to assert
rights and to bring forth all the necessary
evidence to resolve mistake in bid questions.

CONTRACTS B-218304.2; B-218305.2
Protests June 24, 1985
General 85~-1 CPD 714

Accounting Office Procedures
Reconsideration Requests
Eligible Party Requirement

Request for reconsideration of a protest
which was dismissed on the grounds that the
protester, as a potential subcontractor or
supplier, was not an "interested party" is
denied, where protester failed to state its
status in 1its original protest, and where
evidence indicates that protester has always
been a subcontractor/supplier.
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CONTRACTS B-218338 June 24, 1985

Negotiation 85-1 cpb 715
Evaluation 766 MS 653
Offers Or Proposals
Evaluation
References

Protest that contracting officials failed
either to contact more than one of the refe-
rences listed in a proposal or to recontact a
reference which claimed not to recall the
work purportedly done by the protester is
denied. Contracting officials have no duty
to check any or all of the references listed
in a proposal, to further investigate the ac-
curacy of the information received from the
references, or to permit an offeror to rebut
information received from the references.

CONTRACTS
Negotiation
Offers Or Proposals
Best And Final
Additional Rounds
Denial Propriety

Where a deficiency in a proposal was first
introduced in the offeror's best and £final
offer, the contracting agency was not
required to reopen discussions in order to
allow the protester an opportunity to revise
its proposals.



CONTRACTS B-218338 Con't
Negotiation June 24, 1985
Offers Or Proposals
Discussion With All Offerors
Requirement
"Meaningful" Discussions

Protest that discussions were inadequate 1is
denied where GAO is unable to conclude that
and inadequacy in discussions prejudiced the
protester by depriving it of an opportunity
for award.

CONTRACTS
Negotiation
Offers Or Proposals
Discussions With All Offerors
Requirement
Varying Degrees Of Discussions
Propriety

While a contracting agency generally must be
as specific as practical considerations per-
mit in disclosing perceived deficiencies in a
proposal, if the agency is to satisfy its
requirement of conducting meaningful discus—
sions, the degree of specificity required is
not constant and is primarily a matter for
the agency to determine. Accordingly, GAO
will not question an agency's judgment in
this regard where the protester fails to
establish that it lacked a reasonable basis.



CONTRACTS R-21R8338 Con't

Wegotiation Juue 24, 1985
Offers Or Proposals
Fvaluatioun
Reasonable

Since the determination of the relative wmer-
its of proposals is the respousibilitv of the
procuring agencv, (A0 does not conduct a de
novo review of technical proposals or make an
independent determination as to their rela-
tive merit. Accordinglv, s protest against
the evaluatioo of proposals will he denied
where the protester does not demonstrate that
the evaluation was either uvressouvahle, not
in accordance with the listed evaluation
criteria, or in violation of procurement
statutes or regulations.

CONTRACTS
Negotiation
Offers Or Proposals
Rvaluation
Techuical Superiority v. Cost
Solicitation Provisions

Protest that award was not made to the low
offeror in a negotiated procurement is denied
where the solicitation provided that techni-
cal factors would he more importsnt than cost
and contracting officials reasonably deter-
mined that the significant technical supe-
rioritv of the awardee's proposal Justified
award at the higher price,




CONTRACTS B-218338 Con't

Negotiation June 24, 1985
Offers Or Proposals
Rejection

Notification Of Unsuccessful Offerors

Protest that notice of award was late and
inadequate will not be considered on the
merits, since a contracting agency's failure
to give sufficient notice of award is a
procedural deficiency that does not affect
the validity of an otherwise proper award.

CONTRACTS
Negotiation
Source Selection
Plan

Protest that contracting agency did not use
the formal source selection process set forth
in the Federal Acquisition Regulation, §
15.612, and issue a source selection plan in
procuring counseling services is denied where
the procurement was not a high-dollar-value
acquisition and the contracting agency's
regulations did not otherwise require use of
the formal source selection process.



CONTRACTS B-218338 Con't
Protests June 24, 1985
Allegations
Bias
Not Prejudicial To Protester

Protest that contracting officials were
biased in favor of the incumbent as a result
of familiarity with the firm and that any
technical superiority the incumbent's propo-
sal may have had resulted from advantages
acquired by reason of incumbency is denied.
Agencies may consider a firm's performance as
an incumbent and a competitive advantage
gained by wvirtue of incumbency is not an
unfair advantage which must be eliminated.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known To
Protester

A protest filed more than 10 working days
after the basis for protest 1is known or
should have been known, whichever is earlier,
is dismissed as untimely.




CONTRACTS B-218338 Con't
Protests June 24, 1985
General Accounting Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior To Bid Opening/
Closing Date For Proposals

Protest that copy of the solicitation was not
received until 10 working days after issuance
of the solicitation, that solicitation did
not provide information as to previous
contracts for the same services and that the
solicitation was otherwise defective is
untimely where not filed until after the
closing date for receipt of proposals.
Protests based upon alleged improprieties in
a solicitation which are apparent prior to
the closing date for receipt of proposals
must be filed prior to that closing date in
order to be timely.

CONTRACTS
Protests
Procedures
Information Disclosure

Protest that contracting agency refused to
provide protester with access to certain
documents for the development of its protest
is denied. The contracting agency has the
primary responsibility for determining which
documents are subject to release under the
Competition in Contracting Act of 1984, Pub.
L. 98-369, § 2741(a), 98 Stat. 1175, 1199-
1203, and, therefore, GAO will not question
the agency determination in the absence of a
showing of fraud or bad faith on the part of
contracting officials.



FREEDOM OF B-218338 Con't
INFORMATION ACT June 24, 1985
General Accounting Office Authority

GAO has no authority wunder the Freedom of
Information Act, 5 U.S.C. § 552 (1982), to
determine what information agencies must
disclose under the act.

CONTRACTS B-218437.2
Negotiation June 24, 1985
Requests For 85-1 CPD 716
Proposals
Specifications
Restrictive

Parts, Etc. Procurement

Protest that period allowed for demonstrating
electronic ordering capacity for parts under
contract unduly restricts competition because
more firms, including the protester, could
compete if period was extended is denied
where protester has not shown that period for
demonstrating capability is unreasonable and
agency has received proposals from four dif-

ferent firms for services requested which
state that they can meet this requirement.

CONTRACTS
Requirements
Estimated Amounts Basis
Best Information Available

Agency decision not to include in present
solicitation for contractor operated parts
depot delivery data from current contractor
operated parts depot contract is legally
unobjectionable since such information would
not necessarily provide a more accurate basis
for offerors to prepare their proposals.
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SMALL BUSINESS B—-218641 June 24, 1985

ADMINISTRATION 85-1 CPbp 717
Contracts
Contracting With Other Government
Agencles

Procurement Under 8(a) Program
Contractor Eligibility

GAO will not review the eligibility of a
firm for assistance under section 8(a) of
the Small Business Act. Also, GAO will not
review the award of an 8(a) subcontract
absent a showing of possible fraud or bad
faith on the part of government officials
or that regulations have been violated.
4 C.,F.R. § 21.3(f)(4) (1985). The Competi-
tion in Contracting Act does not mandate that
competitive procedures be applied to con-
tracts let pursuant to section 8(a).

CONTRACTORS B~218776 June 24, 1985
Responsibility 85-1 cCpD 718
Determination

Review By GAO
Affirmative Finding Accepted

Protest that awardee will not perform the
amount of work in a labor surplus area
required to qualify for an evaluation
preference is a matter of responsibility that
GAO will not consider except in 1limited
circumstances not present here.



CONTRACTS B~218888.2 Juue 24, 1985
Protests 85-1 CPD 719
Notice
To Contracting Ageucy

Under 4 C.F.R. §821.1(d) aod (f) (1985) of
GAO's Bid Protest Regulations, a protest may
be dismissed where the protester fails to
furnish a copy of the protest to the coutrac-
ting officer within 1 day after the protest
is filed with GAO. We reverse our earlier
dismissal of the protest as the ageucy was
aware of protest basis prior to GAO's receipt
of the protest and the protester was only 3
days late iun furnishing a copy of its protest
to the coontracting activity io Europe and
used reasonable means to facilitate expedi-
tious delivery.

CONTRACTS B-218198 et al,
Trausportation Juoe 25, 1985
Services 85-1 CPD 720

Procurement Procedures

Agency competitive selection of a countractor
to wmake travel arvavgements for federal
employees 1is exempt from the procurement
statutes since the contractual arraongewment is
ooly a management vehicle to obtain travel
services which themselves are exempt from
procurement procedures.



CONTRACTS B-217179, B-217547
Negotiation June 26, 1985
Competition 85-1 CPD 722
Equal Bidding Basis For
All Offerors

Contracting agency is not required to provide
technical data to all offerors in attempt to
equalize alleged competitive advantage enjoy-
ed by one offeror which already had access to
the data, since the data were developed inde-
pendently by the offeror's parent company and
any advantage to the offeror thus was due
solely to its parent company's prior experi-
ence.

CONTRACTS
Protests
Allegations
Unsubstantiated

Protester fails to show that company provi-
ding technical data to contracting agency for
use in solicitation improperly modified data
where only support is allegation by a former
employee of the company, which is denied by
the company, and, in any event, protester
does not contend that technical data actually
included in the solicitation were defective.



CONTRACTS B-217179, B-217547 Cou't
Protests Juoe 26, 1985
Geuveral Accouwntiug Office Procedures
Tiwel ivness Of Protest
Solicitation Improprieties
Apparent Prior To Bid Opevniung/
Closiong Date For Proposals

Protest regarding alleged solicitation defect
is dismissed as uontimely where ivnitial pro-
tegst oo the same ground was uuntimely filed
with the coontractiog agency.

BIDS B-217219 Juue 26, 1985
Respousivevness 85-1 cCpD 723
"Estimated Quantities" Provisioun
Interpretatioon

Rejection of bid based ou bidder's wistaken
ioterpretation of specifications was
reasonable where bid was substantially below
government estimates and where acceptaonce of
it would bhave been wuvnfair io view of
uoreasonableness of bid price.

BIDS B-217593 Juue 26, 1985
Respousivevess 85-1 CPD 724
"No Charge," Etc. Notatiouns

Bid countaining "no charge" ivstead of prices
for some items 1is respousive since bidder
thereby 1indicated willingness to provide
items at no charge or cost to goverument.

CONTRACTS
Protests
Allegations
Uosubstaotiated

Mere allegation is wnot sufficient to meet
protester's burden of establishing its case,




CONTRACTS B-217593 Con't

Small Business Concerns June 26, 1985
Awards
Small Business Administration’s
Authority

Size Determination

Protest against small business size status of
bidders is by law matter for consideration by
SBA and will therefore not be considered by
GAO.

CONTRACTS
Small Business Concerns
Size Standards
Small Business Administration's
Determination
Not Subject To GAO Review

Questions concerning propriety of standard
industrial classification utilized for small
business set—aside procurement is not for
consideration by GAO, since conclusive
authority over question of this nature is
vested in SBA.

CONTRACTS B-218442 June 26, 1985
Protests 85-1 CPD 725
General Accounting Office Procedures
Timeliness of Protest
Two-Step Procurement
Step One

Protest based upon alleged improprieties in a
request for technical proposals on the first
step of a two-step, formally advertised
procurement is untimely because it was filed
after the «closing date for receipt of
technical proposals.



CONTRACTS B-218442 Cou't

Two-Step Juve 26, 1985
Procureumeunt
Step Oune
Offers Or Proposals
Re jection
Opportunity To Cure Perceived
Deficiency

Protester's technical proposal oo the first
step of a two-step, formally advertised
procurement was properly rejected without
discussions where it took exceptions to
essential and mandatory requirements outlined
in the request for techmical proposals, which
could ouly appareotly be met by significaot
modifications to the protester's offered
system,

CONTRACTS B-218538 Juue 26, 1985
Negotiation 85-1 CPD 726
Conflict Of Ioterest Prohibitiouns
Orgauizatiovoal

Protest that award to selected contractor
will create an organizational conflict of
interest is denied where alleged counflicts
concern potential review by the awardee of
its past performance but, because of the
different scope of work uvnder the coontracts,
awardee will vot be reviewing the usefulmness
of its past work im a wmanver which would
impair 1its objectivity wuvnder the current
contract.



CONTRACTS B-218538 Cou't

Negotiation Juoe 26, 1985
Offers Or Proposals
Evaluatioo

Techoical Supeviority v. Cost

Protest alleging that award to higher techoni-
cally rated, higher cost offeror was oot
justified 1is denied where that result ig
consistent with the evaluatiou criteria
stated in the solicitation aud where procur-
ing agency mwakes reasonable determination
that differeonce iv technical merit is suffi-
ciently significant to justify.cost differ-
ence.

CONTRACTS
Protests
Admivistrative Actious

Allegation that agency failed to formally
document its decision concerning alleged
organizational cooflict of ioterest 1is a
procedural irregularity which does oot affect
the validity of the award.

CONTRACTS
Protests
Geueral Accountiong Office Procedures
Timeliness Of Protest
Solicitation Improprieties
Apparent Prior To Bid Opeuning/
Closing Date For Proposals

Protests based wupon alleged solicitationm
improprieties which do not exist in iunitial
solicitation, but which are subsequently
incorporated therein, must be protested not
later thao the vext closing date for receipt
of proposals.



BIDS B-218594 June 26, 1985
Late 85~-1 CPD 728
Evidence Of Late
Time/Date Stamp
Conflict With Other Evidence

A delivery receipt prepared by a private
courier cannot be used to determine whether a
bid is late, because the only acceptable evi-
dence to establish the time of receipt of a
bid at a government installation is the time/
date stamp of the installation or other docu-
mentary evidence of receipt maintained by the
installation.

CONTRACTS B-218595 June 26, 1985
Negotiation 85-1 cPD 729
Sole-Source Basis
Justification

Sole~-source award of delivery order for a
computer system 1is justified where the
contracting agency reasonably believed at the
time of award that the awardee was the only
source of a system that could run certain
software needed by the agency.

CONTRACTS B-218963.2 June 26, 1985
Protests 85-1 CPD 730
General Accounting Office
Reconsideration Requests
Additional Evidence Submitted
Available But Not Previously
Provided To GAO

A protester cannot use a request for reconsi-
deration to furnish evidence that was availa-
ble, but not proffered, at the time of its
original protest.



CONTRACTS * B-218963.2 Con't
Protests June 26, 1985
General Accounting Office Procedures
Reconsideration Requests
Error Of Fact Or Law
Not Established

GAO affirms prior decision where the request
for reconsideration merely expresses dissa-
tisfaction with the earlier decision and
restates the arguments made during the
original protest.

CONTRACTS B-217111 June 27, 1985
Negotiation 85-1 CPD 731
Awards

Initial Proposal Basis
Award Authority Discretionary

Although in a negotiated procurement award
may be made on the basis of initial proposals
under certain circumstances, the decision is
discretionary; a procuring agency is under no
obligation to make an award on the basis of
initial proposals, and no offeror has a legal
right to insist on such an award.

CONTRACTS
Protests
Allegations
Unsubstantiated

Protester's inference that alleged irregula-
rities in agency conduct of negotiations
indicate agency's intention to avoid awarding
a contract to the protester is insufficient
to establish bad faith; in order to establish
bad faith, the protester must present virtu-
ally irrefutable evidence that agency offi-
cials acted with a specific and malicious
intent to injure the protester,
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CONTRACTS R-217111 Cou't

Small Rusiness Juoe 27, 1985
Concerons
Awards
Small Rusiness Adwmivistration's
Authoritv

Certificate Of Cowpetency
Agency Request That SRA Suspeund
COC Proceedings

Where a contracting officer has referred a
nonresponsibilitv determination to the Small
Business Administration for consideration
under 1its certificate of competencv proce-
dures because of critical need, time pres-
sure, and the bhelief that the low priced
initial offeror was unlikelv to be displaced,
withdrawal of the referral 1is proper when,
after receipt of hest and final offers, it
becomes apparent that the offeror 1is no
louger in line for awavrd,

BIDS B-217446 June 27, 1985
Tovitation For Bids R5-1 CPND 732
Amb1iguous
No Prejudice

Allegation that sgsolicitation for security
ocuard services is amhiguous 1is denied where
agency adequately explains agencvy needs and
performance requirements and protester has
not shown that specifications were inadequate
for intelligent and equal competition,

CONTRACTS
Protests
General Accouvnting Office Procedures
Timelivess Of Protests
Solicitatioun Tmproprieties
Apparent Prior To Bid Npening/
Closing Nate Wor Proposals

Protest concerning alleged solicitation

improprietv, apparent prior to bid opening,
must he filed prior to that date,
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CONTRACTS B-218188.2 June 27, 1985
Protests 85-1 CPD 73
General Accounting Office Procedures
Reconsideration Requests
Original Decision Rendered In
Response To Court Request

GAO will not reconsider a prior decision
rendered in response to an expression of
interest from a court unless the court
expresses an interest in the reconsideration
of the decision.

CONTRACTS B-218365.3 June 27, 1985
Offer And
Acceptance
Effect

Protest that contract should be conformed to
extend the period of performance is denied.
Absent fraud or willful deceit, one who signs
a contract which he has had an opportunity to
read is bound by the terms of that contract
and will not be allowed to complain later
that the contract does not express the terms
to which it agreed.

CONTRACTS B-218584 June 27, 1985
Negotiation 85-1 CPD 734
Requests For Proposals
Brand Name "Or Equal®™ Procedure

When a brand name product is described in
terms of precise design or performance
characteristics, any proposed "equal" product
must meet the stated requirements precisely,
and mere functional equivalency will not do.



CORTRACTS B-218584 Con't
Protests Juoe 27, 1985
Gevneral Accouontivug Office Procedures
Timelioess Of Protest
Solicitation Twproprieties
Apparent Prior To Bid Opeviung/
Closing Date For Proposals

Protest alleging that brand vname or equal
specifications are unduly restrictive must be
filed before the closing date for receipt of
initial proposals.

CONTRACTS
Protests
Moot, Academic, Etc. Questiovns

Where GAO determines that one reason for a
procuring ageucy's rejection of a proposal is
proper, it will oot cousider allegatiowns
regardiong other reasous for the rejection.

BIDDERS B-218809 Juve 27, 1985
Tovitation Right 85-1 CPD 735

Allegation that a defaulted contractor was
precluded from competing for the reprocure-
ment cootract is devnied where the covtractor
was timely provided with a bid package by the
ageocy aud no evidence of exclusion is
presented.



GENERAL B-218809 Con't
ACCOUNTING OFFICE June 27, 1985
Jurisdiction
Contracts
Defaults And Terminations
Matter Of Contract Administration

GAO will not consider the propriety of the
procuring agency's decision to terminate a
contract for default, or the degree of
liability of the defaulted contractor for
excess reprocurement costs since this is a
matter for the procuring agency's board of
contract appeals under the contract disputes
clause.

CONTRACTS B-218983.2 June 27, 1985
Protests 85-1 CPD 736
General Accounting Office Procedures
Reconsideration Requests
Error Of Fact Or Law
Not Established

Prior dismissal 1is affirmed where no new
facts or legal arguments are raised on
reconsideration which show that dismissal was
erroneous.

CONTRACTS B-219028 June 27, 1985
Transportation 85-1 cpp 737
Services

Procurement Procedures

Protest concerning competitive selection of
contractor to provide travel management ser—
vices for federal agencies is dismissed since
selection of contractor is exempt from the
procurement statutes and thus is not subject
to review under GAO's Bid Protest Regula-
tions.
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CONTRACTS B-219356.2 June 27, 1985
Protests 85-1 CPD 738
General Accounting Office Procedures
Timeliness Of Protest
Adverse Agency Action Effect

If a firm initially protests to the
contracting agency, alleging a defect in the
solicitation, the agency's opening of bids
without taking the requested corrective
action 1s the initial adverse agency actionm,
and a subsequent protest to our Office more
than 10 working days later is untimely.

CONTRACTS B-216306.2 June 28, 1985
Protests 85-1 cpD 7139
Allegations
Bias
Unsubstantiated

Protest that alleged conflict of interest by
agency procurement personnel tainted the
evaluation of proposals is denied where it is
based only on conjecture and speculation.

CONTRACTS
Protests
General Accounting Office Procedures
Timeliness Of Protest
Date Basis Of Protest Made Known
To Protester

Protest that the contracting agency held
discussions with the eventual awardee after
best and final offers, leading to a downward
adjustment of the awardee's cost, is dismis-
sed as untimely, since it was not filed
within 10 working days after the protester
knew or should have known of the protested
actions.



CONTRACTS B-216306.2 Con't
Protests June 28, 1985
General Accounting Office Procedures
Timeliness Of Protest
Significant Issue Exception
Prior GAO Consideration Of
Same Issue Effect

GAO will not review an untimely protest under
the significant issue exception to GAO's
timeliness rules where the protest does not
present a matter of widespread interest or
importance to the procurement community that
has not been considered on the merits in
previous decisions.

CONTRACTS B-216945 June 28, 1985
Federal Supply 85-1 CPD 740
Schedule

Mandatory Use Requirement

There is no requirement to synopsize in the
Commerce Business Daily delivery orders
placed against mandatory FSS contracts.



CONTRACTS B-216945 Cou't
Federal Supply Juoe 28, 1985
Schedule

Prices
Reductions
Notice

Protester has vot shown that the Air Force
improperly placed 10 delivery orders at other
than the lowest price under a Gevneral Ser-
vices Administration (GSA) PFederal Supply
Schedule {(FSS) countract where the protester
has only produced conflicting evidence on the
issue of whether its prices were low. Fur-
thermore, even assuming that the protester
had offered lower prices by modifying its FSS
price list, the burden is on the supplier to

notify the contracting agency of price reduc-
tions accepted by GSA aud it has onot showo
that the Air Force had actual notice of any
price reductiouns,

CONTRACTS
Federal Supply Schedule
To Other Than The Low Bidder Or Offeror
Justification

When  placing orders against mandatory
multiple award FSS contracts, agency can
award six itewms, each valued at less than
$500, to same schedule contractor that it
awarded 282 items, even though another
schedule contractor was low oun those six
itews, where awardee was either low or the
ouly source for all other items. Agency
indicated that adwivnistrative bevnefits of
splitting requirements would outweigh $392
price advaontage of other ¥SS countractor for
these six items and ageucy states that it
would be difficult to work with two different
companies' products.




CONTRACTS B~-216945 Con't
Protests June 28, 1985
Interested Party Requirement

Protester Not In Line For Award

FSS contractor is not an interested party
under GAO's Bid Protest Procedures to protest
that awardee should have been 1issued one
order instead of 10 orders from its FSS
contract so as to obtain applicable quantity
discounts where the protester was mnot the
most advantageous FSS contractor in the
absence of the discount.

CONTRACTS B-218270, B-218270.2
Negotiation June 28, 1985
Offers Or 85-1 CPD 741
Proposals

Best and Final
Technically Unacceptable

An offeror may be eliminated from considera-
tion for award after the submission of a best
and final offer where the agency determines
that the best and final offer 1s techmically
unacceptable.

CONTRACTS
Negotiation
Offers Or Proposals
Discussion With All Offerors
Requirement
"Meaningful™ Discussions

Discussions between an agency and an offeror
are meaningful where the offeror is made
aware of deficiencies in its proposal, even
though the agency merely indicates that
certain aspects of a proposal are undesirable
and not that they constitute grounds for
rejecting the proposal if not corrected.

D-86



CONTRACTS B-218270, B-218270.2 Con't
Negotiation Juue 28, 1985
Offers Or Proposals
Discussion With A1l Offerors
Requirewent
"Meaviongful” Discussioons

When au offeror councedes that proposed equip-
meut has malfunctioned during dewonstrations
intended to show its operational capability,
and the ageucy has stressed throughout the
procurement that it vrequires a reliable
gsystem, the offeror should realize that the
wal functions are serious. GAO therefore will
deny a protest alleging that the agency did
not cooduct meaningful discussions because it
did not specifically advise the offeror that
its proposal wight be rejected due to the
mal functions.

CONTRACTS B-218335 Juwve 28, 1985
Negotiatious 85~-1 CPD 742
Offers Or Proposals
Evaluation

Adwivistrative Discretioun
Cost/Technical Tradeoffs

Although aon agency wmay properly decide that
the cost of a techwnically superior proposal,
is so high that selection of a lower cost,
technically ioferior proposal will be more
advaontageous, vnotwithstaundivng an RFP evalua-
tion scheme in which cost is stated as being
the least importaot criterion, such a selec-
tioo must be supported by an extremely stroug
justification.




CONTRACTS B-218335 Con't
Negotiatioons Juoe 28, 1985
Offers Or Proposals
Evaluatioun
Techuically Uvequal Proposals
Price Determivative Factor

The fact that a proposal scored as being
vearly perfect in terms of techunical werit
was more than 50 perceont higher iv proposed
cost than the awardee's wmarkedly inferior
proposal did not by itself preclude the
ageuncy from selecting the superior proposal,
Although au agency wmust coonsider cost ivn a
negotiated procurement, the agency here
deviated from established evaluation criteria
by concluding that the superior techuical
merit of the protester's offer did wot
justify a significantly greater expenditure.

CONTRACTS B-218337.2 Juue 28, 1985
Termination 85-1 CPD 743
Solicitation Inappropriate
Uonduly Regtrictive Of Competition

Where, after award of a coontract, av ageuncy
discovers that it wuvnecessarily restricted
competition oo a sole-source basis, the
remedy followed by the agency, termination of
the awarded contract for the convenieuce of
the goverument aud resolicitation ou an
uorestricted basis, was proper.



CONTRACTS B-218480 Juve 28, 1985

Negotiation 85-2 CPD 10
Offers Or Proposals
Evaluation
Competitive Rauge Exclusion
Reasouableuess

In evaluating proposals, agency way reasona-
bly exclude proposal from the competitive
range for deficiencies which are so material
that wmajor revisions would be required to
make the proposal acceptable.

CONTRACTS B-219132 Juve 28, 1985
Protests 85-2 CPD 13
Geveral Accouoting Office Procedures
Timelivess
Date Basis Of Protest Made Ruowo To
Protester

Protest agaiost contract award filed more
than 10 working days (plus reasonable
delivery time) after agency sent uotice of
award to protester is uvntimely uunder GAO Bid
Protest Regulatiowns.
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