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B-213150 Jan 3, 1984 84-1 CPD 47 
CONTRACTS-- NEGOTIATIL'N-- REQUESTS FOB PBQPOSALS- -DEFECTIVE-- 
EVALUATION FACTORS 

Protester contends that only one vendor can comply 
with solicitation requirements f o r  current customer 
references and demonstration. Procuring agency 
contends that it did not intend requirements to be 
mandatory. However, requirements are mandatory. 
Protest is sustained because solicitation did not 
reflect agency's actual requirements, 

8-213196 Jan. 3, 1983 84-1 CPD 48 
CONTRA GTORS- - RESPONSIBILITY-- DETERMINATION-- DhFIlVIT'IVb+ 
RESPONSIBILITY CRITERIA--COMPLIAflCE 

P r o t e s t  that awardee did not  meet definitive responsi- 
bility criterion concerning experience is denied where 
record indicates awardee submitted adequate evidence 
from which contracting officer could reasonably conclude 
that criterion had been met. 

COATRA CTORS--RESPONSIBILITY-- DETERMIIyATION-- REVIE W BY GA Q- - 
NOflRESPOiVSIBJLITY FINDING 

GAO will not disturb procuring agency's determination 
that firm is nonresponsible when that determination is 
reasonably based on firm's inability to demonstrate 
compliance w i t h  experience requirements contained in IFB. 

Procuring agency is not required to delay award 
indefinitely while bidder attempts to cure causes for 
firm being found nonresponsible. 
to supply required information prior to day of contract 
award, af ter  having ample opportunity t o  do so, agency 
reasonably may find low bidder nonresponsible. 

Where low bidder fails 

i 



B-223196 Jan. 3, 1984 84-1 CPD 48 - Con. 
COflTRACTS--FROTESTS--INTERESTED PA.l?TY REQUIREMENT-- 
NONRESPONSIBLE OFFERORS 

Offeror found to be nonresponsible is not "interested" 
party under our Bid Protest Procedures to protest 
award to next low bidder where it does not appear that 
circumstances would lead to cancellation and resolici- 
tation of procurement. However, GAO will review second 
low offeror's status due to court interest in our views. 

B-213364 Jan. 3, 3984 84-1 CPD 49 
CONTRACTS-- PROTESl'S--GENEML ACCOUflTING OFFICE PROCEDURES-- 
!TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETTIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DAXE FOR PROPOSALS 

Protest of apparent alleged solicitation defect concern- 
ing required bidding scheme is untimely, since it was not 
filed prior to bid opening date as required by 
sec. 21.2(b)(l) of GAO Bid Protest Procedures, 4 C.F.R. 
21.2 (b) (1) (1983). 

B-213927 Jan. 3, 1984 84-1 CPD 50 
CO flTRACTS- -NEGOTIATION-- LATE PROPOSh LS AND QUOTAll'lollrS- - 
ACCEPTANCE I N  GOVERNMENT ' S  IN2'EREST--NOT PROVIDED FOR I N  
SOLICITATION 

Proposal delivered by hand after time specified f o r  
receipt cannot be considered on ground that proposal offers 
significant cost and/or technical advantages t o  Govt. 
since solicitation contained no provision for such 
consideration. 

CONTRACTS--N~GOTIATION-- LATE PROPOSALS AND QUOTATIOrVS-- 
WEATHER CONDITIONS, ROADBLOCKS, ETC. 

Proposal hand-delivered after time specified for 
receipt was properly rejected as late even though 
delay was caused by unusually severe weather since 
consideration of late proposals may be permitted only 
in exact circumstances provided for in solicitation. 

2 



E-212274 Jan. 4> 2984 84-1 CPD 52 
COP1 RACY'S- - IITECOTIATION- -BEQUESTS FOR PROPOSALS--SPECIFICATI~~S-- 
M I f l I M U M  NEEDS--NOT OVERSTATED 

Protest concerning terms of contract for educational 
services is denied, Air Force's decision to have all 
courses which are part of baccalaureate degree program 
obtained from one institution is reasonable. 

E-212299 Jan. 4, 1984 
CONTRACTS--NEGOTIATIOA'--OFFERS OR PROPOSALS--UNSOLICITED 
PROPOSALS--DAMAGES, ETC. CLAIMS 

Where claimant has not shown that agency, through actions 
of certain officers, induced claimant to develop prototype 
antipersonnel devices (which never were accepted), claim 
f o r  development costs of $2.25 million cannot be allowed. 

B-213494 Jan. 4, 1984 84-1 CPD 52 
COiVTBACTS--PROTES!I'S--IA'TERESTED PARTY REQUIREMENT--BIDDER 
REPUSING BID ACCHPYANCE TIME EXTENSION 

Where all bidders were requested to extend bid acceptance 
period until Oct. 31 to allow time f o r  preaward surveys 
and t o  ascertain availability of funding, low bidder only 
extended its bid until Oct. 17, and award was made to other  
than low bidder on Oct. 30, low bidder is not considered 
interested party for purpose of maintaining b i d  protest 
under GAO Bid Protest Procedures since it was no longer 
eligible f o r  'award after its bid acceptance period 
expired on Oct.  17. 

B-213514 Jan. 5, 7984 84-1 CPD 54 
CONTRACTS--PROTESTS--GENERAL ACCOUNl'IhG OFFICE .PROCEDURES-- 
TIMELINESS OF PROTEST--DATI~ BASIS OF PROTEST MADE KlvOWIv 2'0 
PROTESTER 

Protest to GAO filed more than 10 days after contract- 
ing officer informed protester that its b i d  was rejected 
as nonresponsive is untimely and not for consideration. 

3 



B-213643 JLPI. 5, 1984 84-1 CPD 55 
CONTRACTS--PRO!lESTS--GENER4L ACCOUNTING OFFICE PROCr;DURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUB EXC&FTIUN--IVOT FOR 
APPLICATION 

Untimely protest of sole-source procurement does not 
present signiffcant issue within meaning of 
see. 21.2(c) of Bid Protest Procedures since GAO has 
issued numerous decisions setting forth basic principles 
governing such procurements. 

CONTRAC!'S-- PROTESTS--GENERAL ACCUUflTING OFFIG& PROCEDURES-- 
TIMELINXSS OF PRO!l"ST--SOLICITATION IMPROPRIETIES--APPAREN!l' 
PRIQR TO BID OFENING/CWSING DATE FOR PROPOSALS 

Protest concerning proposed sole-source award filed 
after closing date for receipt of proposals is untimely 
since agency's publication of notice in Commerce Business 
Daily of decision to negotiate with one source and of closing 
date placed protester on notice of basis of protest 
prior to closing date. 

B-209753.3 Jan. 6, 1984 
CONYRACTS--FERERAL SUPPLY SCEEDULE-- PURCHASES FOR SYSTEM-- 
MULTIPLE-AWARD SCHEDULE CONTRACTS--EVALUATION--PROPRIETY 

Where product offered by large business conforms to a l l  
expressed requfrements of unrestricted l i n e  item in 
solicitation for multiple award contracts under FSS, it 
may not be rejected solely because of agency's previously 
unexpressed concern that acceptance might adversely impact 
another line item which has been set aside for small 
business firms. 

8-212610 Jan. 9, 1984 84-1 CPD 56 
BIDDERS--IIJVITATI&" RIGHT--BIDDER EXCLUSION NOT INTEIVVED 

Agency need not resolicit even though potential 
bidder was unaware of solicitation because bidders  
mailing list on which its name appeared was l o s t  
and agency allegedly mlsclassffied Commerce 
Business Daily notice of procurement where protester 
fails to show that agency deliberately attempted to 
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exclude it from competition and where, although only 
one bid was received, agency made significant 
effort to obtain competition and protester has failed 
to show that award was made at unreasonable price. 

CONTRACIL'S- -PROTESTS--ALLEGA!L'IO N OF UNFAIRNESS--NOT SUPPORTED 
BY RECQRD 

Where protester alleges that during informal 
industry survey which preceded issuance of solici- 
tation it was misinformed by procuring agency as to 
agency's needs but fails t o  show that it was 
thereby prejudiced in any way, then GAO need not 
consider merits of its protest as to this issue. 

B-223208 Jan. 9, 1984 84-1 CPD 58 
CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

Protest is dismissed where underlying solicitation 
has been canceled, and this cancellation renders 
protest: academic. 

3-213437 Jan. 9, 1984 84-1 CPD 59 
CONTRACTS- -PROTESTS--ALLEGATIONS-- PREMTURE 

Allegation concerning propriety of use of Federal 
standard specification in future is dismissed as 
premature . 

E-213650 Jan. 9, 1984 84-1 CPD 60 
GENEML ACCOUiVTING OFPLCE---JURISDICTION--CONFLICT OF 
INTEREST STATUTES 

Protest that award to firm whose services will be 
performed by former Govt. employee resulted in that 
individual's violation of Ethics in Government Act 
(18 U.S.C. 207), and 18 U , S . C .  208, both criminal 
statutes, does not come within GAO's bid protest juris- 
diction and enforcement of criminal laws are for Dept. of 
Justice. GAO's role is to determine whether former 
employee's participation resulted in bias on behalf of 
awardee, and protester has not: offered evidence of that 
situation. 
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E-213650 Jan. 9, 1984 84-1 CPD 60 - Cm. 
OFFICEBS AND EMPLOYEES- -COIvTRACTING WPY'H GOYERMNT--FOIZMER 
EMPLOYEES 

It is not contrary to statute or regulation for former 
Govt. employee t o  accept employment with contractor t o  
perform services under Govt. contract when such services 
are to begin after employee terminates his federal service. 

B-213922 Jan. 9, 2984 
CONTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIUESS OF PROTESIc--SOLIC~T~TIopJ I ~ ~ ~ O P ~ I E T I E S - - A P P A R E G T  
PRIUR TO BID OFEiVING/CLOSING DATE FOi? PROPOSALS 

Protest against agency f a i l u r e  t o  include software 
conversion costs in RFP'S cost evaluation is untimely 
when filed after closing date for receipt of proposals. 

B-213943 Jan. 9, 1934 84-1 CPD 63 
CO~T~CTORS--RESPONSIBILITY--DET~~~~AT~ON--REVIEW BY GAO-- 
AFFIRM4TXVE FINDING ACCEPTED 

Allegation that firm does not comply with solicitation's 
general licensing requirement does not provide legal basis 
to object to award to that firm, since matter is one to be 
resolved between state and local authorities and contractor, 
and only in limited situations relates to finding that 
bidder is responsible, which, in turn, GAO does not 
generally review. 

E-213953 Jan. 9, 1984 84-1 CPD 62 
CONTRACTS--O~~ONS--EXERCISABLE AT SOLE DISCRETION OF 
GOVERNMEiVT--BID PROTESir NOT FOR COIVSIDER4T'ION 

GAO Will not consider protest that agency should have 
exercised contract option instead of issuing new 
solicitation where option is exercisable at sole dis- 
cretion of Govt., since this is matter of contract 
administration. 

B-213014 Jan. 10, 1984 84-1 CPD 64 
BIDDERS--IIWITATOIV RIGHT--FAILURE Y'O SOLICIT BIDS--INCUMBENT 
CONTRACTORS 

Failure of contracting agency to solicit incumbent 
contractor for current year contract does not constitute 
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compelling reason to resolicit agency's needs where 
incumbent has not shown that there was inadequate 
competition for procurement, that prices obtained were 
unreasonable, or that failure was result of deliberate 
or  conscious attempt to preclude incumbent from competing. 

B-211938 Jan. 12,  1984 84-1 CPD 66 
BIDDERS--RESPONSIBILITY 1. BID ~ E S P # I V ~ ~ ~ ~ ~ ~ S - - 3 r ~ ~ ~ R  ABILITY 
TO PERFORM 

Contention that contract should not be awarded t o  bidder 
because it is unable to comply with domestic products 
requirement is challenge to bidder's responsibility 
rather than to responsiveness of its bid. 

Contracting officials may not request bidder t o  extend 
its b i d  where they determine that bid is unacceptable 
because bidder is nonresponsible. 

CONTRACTS--AWARDS--NOTICE--!TO UNSUCCESSFUL BIDDERS-- 
ERRONEOUS STATEMENTS--EFFEGT ON A WARD 

Defects in required notice to unsuccessful bidders are 
generally considered minor procedural deviations on part 
of agency of type t h a t  do not  affect legality of agency 
action absent showing of prejudice. 

CONTRACXS--AWARDS--PROT~ST PENDING-- LEGALITY OF AWARD 

Legality of contract award is not affected even if con- 
tracting officer erroneously decided to make award during 
pendency of protest. 

~O~?TF~CTS--P~OTEST~--GEIVERAL ACCOUNTING OFFICE PROCEDURES-- 
!FIMELIllrESS OF PROYEST--SIGNIFICAIVT ISSUE EXCEPTION 

Under significant issues exception to our timeliness rules, 
GAO will consider otherwise untimely raised issue only if 
issue i s  both significant t o  procurement practice or 
procedure because of its widespread interest to procute- 
ment community and is one that we have not previously 
considered. 
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B-211938 Jun. 11, 1984 84-1 C?D 66 - Con. 
COflYRACTS--PROTESTS--GENERAL ACCOUiVTIflG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPA.REPl' 
PRIOR TO B I D  OPENIflG/CLOSING DATE POU PROPOSALS 

Protest that agency lacked authority tu amend IFB t o  
restrict procurement to bids offering domestic products 
is untimely where protest was nor filed until after bid 
opening. 
protests based on solicitation improprieties apparent 
prior to bid opening must be filed p r i o r  to bid opening 
to be timely. 

GAO'S Bid Protest Procedures require that 

CONTRACTS--SMALL BUSINESS CONC~R~S--AWARDS--RES~ONSIBILIT~ 
DETEl?MINATION- - NONRESPOUSIBILITY FI-i'lDING- - CiiRTIFICAYE OF 
COMPETENCY REQUIREMEWI' 

It is responsibility of small business concern found non- 
responsible t o  file f o r  COC with SEA. GAO will not 
review r e s p o n s i b i l i t y  determination where f i n  fails to 
file for COC. 

B-2i3242 Jan. 12, 1984 84-1 CPD 67 
COI?TRACITS--PRUTESTS- -MOOT, ACADEMIC, EXC. QUESYIOflS-- 
SOLICITAITION CANCELER 

Protest against rejection of bid is dismissed since 
agency's subsequent cancellation o f  solicitation makes 
consideration of protest academic. 

B-213621.2 Jan. 12, 1984 84-1 CFD 68 
COiVTRA CTS-- PROTEST'S- - CONYRACT ADMIiVISY'ZATION- -iVOT FOR 
RESOLUTION BY GAO 

Contractor ' s complaint concerning allegedly improper 
administration of its contract is not matter f o r  review under 
GAO'S Bid Protest Procedures, but instead should be 
pursued under contract's disputes procedures. 

GEDERAL ACCOUUTING OFFXCE--JURIsDIC~~O~- -C~iVT~CTS- -DIspUT~S- -  
BETWEEN PRIVAlZ PARTIES 

Protester's allegation that manuhcturer of parts would 
not agree to supply parts directly to prospective bidders 
is  private matter between parties n o t  for consideration by 
GAQ. 
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3-211350 Jan, 16, 1984 84-1 CPD 71 
CONil'RACTS--NEGOYJATION--SOLE-SOURCE 3ASIS--ADMINIS!TRAT~Vh' 
DETEhWINATION--REASONABLE BASIS 

Protest alleging that work covered by contract modification 
(which was transferred from protester's terminated for 
convenience contract) exceeded scope of initial competition 
will not be considered since circumstances justified sole- 
source procurement because agency knew of only one source 
which could reasonably be expected t o  deliver required 
services timely. 

B-212194.2 Jan. 16, 1984 84-1 CPD 72  
BIDS--SIGNATURES--STATUS OF BIDDER--DE FACTO CORPORATION 

Bid submitted in corporate name may be accepted even 
though firm became incorporated after bid opening since f i r m  
was estopped under applicable state law from denying its 
corporate existence and award to bidder would be award to 
same entity which submitted b i d  and would thus not undermine 
competitive bidding process. 

B-222743 Jan. 16, 2984 84-1 CPV 73  
BIDS--IIVYITA!L'IOiV FOR B I D S - - S P E C I F I C A T I O I V S - - ~ ~ ~ ~ ~ ~ ~  NEEDS 
REQUIREMENT--ADMINISTBATIVE D ~ T ~ ~ r ~ A T ~ O I - R E A S O N A B L E ~ ~ ~ S  

Protester alleging that IFB cook-to-order requirements were 
ambiguous is actually complaining about reasonableness of 
requirements. Protester has failed t o  demonstrate clearly 
that contracting agency's requirements have no reasonable 
basis. 

CONTRACTS--DAMAGES- -LI&UIDATER-- ACTUAL DAMAGES - V. 
PRXCE DEDUCTIOILrS--REASONABLENESS 

PENALTY- - 

Where protester challenges quality assurance provisions that 
monetarily penalize contractor by alleging disparity in 
treatment between contractor-operated facility and 
military-operated facility and Army advances rational basis 
for distinction and penalties are based on importance of 
requirement violated, there is no basis f o r  our Qffice to 
question these provisions. 
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B-2111153.2, 8-211053.3 Jan. 17, 3984 84-1 CPD 74 
CONTRACTS-- NEGOTIATION- - OFFERS OR PROPOSALS--DISCUSSIONS 
WITH ALL OFFEROR3 REQUIREWTNT-- "%EANTNGFULr' DISCUSSIOiUS 

Discussions were meaningful where agency asked questions 
which led offeror to deficient areas of its proposal and 
provided offeror opportunity t o  revise proposal in 
response to discussions. 

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS-- EVALUATION-- 
COMPETITIVE RANGE EXCLUSIQN--REASONABLEIV%SS 

Agency decision to exclude offeror from competitive range 
i s  proper where offeror's technical proposal was 
unacceptable and so deficient as  to require major revisions 
before it could be made acceptable. 

Agency properly removed offeror from competitive range 
where, after discussions, its proposal was found to be 
technically unacceptable. 

COflTRACTS--PROXESTS--BURW~N OF PROOF--ON PROYESTaR 

Protester has not carried burden of proving that agency 
leaked confidential source of supply for component where 
protester has provided only circumstantial evidence and 
agency has conducted investigation in which all personnel 
have denied leaking information. 

3-211617 Jan. 17, 1984 84-1 CPD 75 
BIDS--UTE- -MISHAUDLING DET.ERMINATION- - UNNECESSARY-- REChIPT 
OF BID AY' WVEItNMENT INSTALLATION, EYC. --AFTER B I D  OPENING 

Where only documentary evidence as to time o f  receipt of 
bid at Govt. installation shows it was received after 
b i d  opening, it is not necessary to reach issue of Govt. 
mishandling . 

B-212358 Jan. 17, 1984 84-1 CPD 76 
CONTEACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
ADDITIONA L ROUNDS- -DENIAL PROPRIEI'Y 

Change made in protester's best and final offer was n o t  
subject to resolution through mere clarification of 
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offeror's intent, but instead would have required reopening 
of  discussions, and agency was not required to reopen 
discussions for this purpose. 

CONTEA CTS- -flEGOTIAT.TOA'- - OFFERS OR PIIOPOSALS--BEST AND FINAL-- 
DISCUSSIONS--ALL OFFERORS REQUIREMENT 

Where agency found no uncertainties in those offers 
included in competitive range and determined that no oral 
or written discussions were necessary because of high level 
o f  acceptability of offers, agency's request for best and 
final offers was sufficient t o  satisfy the requirement 
f o r  discussions in negotiated procurement. 

CO1vTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
"MOST ADVANTAGEOUS TO GOVERNMENT" 

GAO will not object to agency's conclusion that 
selection of offeror which received highest total technical 
and cost score was not in b e s t  interests of Govt. where 
technical proposals were not rescored after receipt of 
best and final offers because no changes in proposals were 
solicited or expected, but offeror nevertheless changed its 
proposal in manner which raised serious concerns about 
acceptability of proposal. 

CON!L'RACiS-- NEGOS'IATI ON- -OFFERS OR PROPOSALS-- EYALUATIOfl-- 
CRITERIA--APPLICATIOIV OF CRITERIA 

Record does not support protester's contention that its lack 
of Washington representative became critical factor in 
agency's decision t o  reject its offer in favor of higher 
priced one. Moreover, in weighing advantages of one 
proposal over another, agency properly could give some 
consideration to protester's lack of Washington represen- 
tative since it was reasonably related to evaluation factors 
contained i n  solicitation. 

B-242589, B-212621 Jan. 17, 1984 84-1 CPD 77  
PURCHASES- -SMALL--PROCEDlJRES-- CVWLIANCG' 

Although agency (using small purchase procedures and having 
obtained oral quotations from manufacturer on basis of its 
model numbers as specified by agency) is required i n  inter- 
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est  of f a i r  competi t ion t o  adv i se  manufacturer i f  agency 
dec ides  t o  purchase nonequivalent i t e m s  from ano the r  source,  
p r o t e s t  is denied where record f a i l s  t o  c l e a r l y  e s t a b l i s h  
t h a t  i t e m s  acquired from another  source w e r e  n o t  equal  t o  
s p e c i f i e d  model numbers. 

3-213822 Jan. 17, 1984 84-1 CPR 79 
CON~~ACTS--DAMAGES'--LIQUIRAT~D--R~MISSION--ADM~NISTRAs'NE 
RECOMKE"UATI0Iv- -DENIAL 

Request f o r  remission of l i q u i d a t e d  damages a s ses sed  by Dep t .  
o f  Army must be denied i n  absence of f avorab le  recommendation 
by head of c o n t r a c t i n g  agency involved. 

B-213898 Jan. 17, 1984 84-1 CPD 80 
CONTRACTS- -NEGOTIATION- - LAXE PROPOSALS AJD QUOTATIONS--RULE-- 
EXCEPTIONS- -APPLICABILITY 

P r o t e s t  a g a i n s t  r e j e c t i o n  of l a t e  proposal  is summarily 
denied where circumstances are not  w i t h i n  except ions of 
" L a t e  Proposal" c l a u s e  of s o l i c i t a t i o n  which, con t r a ry  
t o  p r o t e s t e r ' s  contention apply t o  f i r s t - s t e p  proposals  
under two-step procurement. 

B-211.ZOS.2 Jan. 19, 1984 84-1 CPD 81 
ATTORNEYS- -FEES--EQUAL ACChSS TO JUSTICE ACT--RECUVERY OF 
FEES, ETC. INCURRED lI? PURSUING BID PROTESX--NOIT AUTHORIZED 
BY ACT--ADYERSARY ADJUDICA TION REQUIREMEflY 

Equal Access t o  J u s t i c e  A c t  provides  f o r  award of a t t o r n e y s '  
f e e s  and c o s t s  t o  p r e v a i l i n g  p a r t y  i n  "adversary adjudica-  
t i o n s ,  'I as def ined i n  Adminis t ra t ive Procedure Act. 
b id  p r o t e s t s ,  however, are no t  conducted under l a t t e r  act ,  
which excludes l e g i s l a t i v e  branch, so  attorneys' fees and 
c o s t s  may n o t  be awarded t u  p r e v a i l i n g  p a r t y  in b id  p r o t e s t .  

GAO 

B-222229 Jan. 19, 1984 84-1 CPD 82 
CONTRACTS- - NEGOYIA270N- -OFFERS' OR PROPOSALS-- EVALUATION- - 
CRITERIA--ORDER OF XW#RTAIVCE 

I 

P r o t e s t  that a w a r d  should have been made t o  lower p r i c e d  
proposal  s i n c e  i t  w a s  evaluated as t e c h n i c a l l y  "good" is 
without m e r i t  where s o l i c i t a t i o n  s t a t e d  t h a t  cost  proposal  



and technical proposal evaluation would be considered equal. 
in importance and contracting officer determined that 
technical superiority of awardee's proposal outweighed 
cost differential between proposals. 

C ~ N T ~ & ~ S - - ~ R ~ ~ ' E ~ T ~ - - G E ~ ~ ~ L  ACCOUNTING OFFICE PROCEDURES-- 
TXMELIiVESS OF .?RUTEST--DATE BASIS OF PROXESY' MADE KIVOWN T o  
PROThSTER 

Protest allegations first raised in protester's comments 
on agency report are untimely where they are not filed with- 
in 10 working days after a debriefing at which bas i s  of 
protest were made known t o  protester. 

CONTRACTS- -PROY%STS- -GENERA L ACCOUNTING OFFICE PROCEDURhS-- 
TIMELIiVESS OF PRO!l'BST- -SOL1 C I T A T I O N  IMPROPRL ETIES-- APPAHENT 
PRIOR TO BID OP.EhlING/CLOSING DATE FOR PROPOSALS 

Protest after award that price should have been more 
significant as basis f o r  award than technical factors i s  
untimely where request for proposals stated that two would 
be considered equal in importance. 

3-212783, 3-222907 Jan. 19, 1984 84-1 CPD 83 
BIDS--RESPOiVSIYEIVESS--TEST (1'0 DETERMl h'E-- UNQUALIFTED OFFEH 
TO MKET ALL SOLICIIMTION TERMS 

Where bidder takes no exception in its bid to solici- 
tation requirement t h a t  hand tools be  manufactured wholly 
in U.S., and bid samples supplied with bid do not 
indicate nonconformance with this requirement, GAO has 
no basis t o  conclude that bid is nonresponsive. 

CONil'RACi'ORS- -RESPONSIBILITY-- DETERMIflATIOiV--REVIEW BY GAO-- 
A F F I R M A T I V E  FIflDIIVG ACCEPTED 

Bidder's ability to supply items manufactured wholly in U.S. 
concerns bidder's responsibility. GAO reviews affirmative 
determinations of responsibility only upon showing of 
possible fraud or  bad faith on part of procuring o f f i c i a l s  
or if definitive responsi.bility criteria allegedly were 
misapplied. 
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B-212783, 3-212Y07 Jan. 19, 1984 84-1 CPD 83 - G Q ~ .  
C O I V T ~  CTS- -PROTESTS- -GEIWRAL ACCOUNXING OFFICE mivm'ron- - 
INDEPEflDEN!L' INV&S!l'IGATIQlv AND GONCLlJSIONS--LLVITA!SIONS 

GAO does not conduct investigations in connection with its 
bid protest function €or purpose of establishing validity 
of protester's assertions. 

B-213040 Jan. 19, 1984 84-1 CFR 84 
ARV.RTISXNG--AD VERTISING Y. NEGOT.TATION--Nh'GOTlATION PROPRIEXY*- 
SMALL BUSINESS COIVCERNS- -SET- ASIDG 

Protester's complaint that procuring agency wrongfully 
denied protester opportunity t o  enter into negoriations with 
agency to discuss mistakes in protester's bid is without 
merit since method of procurement used was small business 
restricted advertising, method permitted under negotiation 
authority in which formal advertising procedures are 
followed t o  select contractor among small business concerns. 

BIDS--MISTAKES--WITHDRAWAL--INTh'UDED B I D  PBICE UNCKRTAINTY 

Where low bidder alleges mistakes in bid prices in 
response to verification request, but fails to submit 
adequate evidence clearly eseablishing i t s  intended bid, 
agency reasonably allowed withdrawal, but not correction. 

B-213099 Jan .  19, 1984 84-1 CPD 85 
COiV!!RAGTS--PROTESTS--ALLEGATIONS--ERRONEOUS AGENCY ADVICE-- 
NOT PREJUDICIAL 

Protest that agency improprely failed to advise 
protester of deficiencies in its proposal is denied where 
protester's initial proposal was acceptable and within 
competitive range and its weaknesses resulted from its own 
lack o f  diligence, competence or inventiveness. 

B-210954 Jan. 20, 1984 84-1 CPD 87 
EIDS--RESFONSUEflESS- -FAILURti TO FURNISH SOMETHING REQUIBED 

The agency properly rejected an offer that did not 
contain either the data required by the solicitation 
or an assigned code number which would have 
relieved the offeror of the obligation to supply the 
data. 
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~ - z i a g 5 4  J ~ Y Z .  20, 1984 84-1 CPD 87 - con. 
BIDS--RESPONSIVENESS--FAILURE 1'0 FURflISH SOMFtTHING R&QUIRED-- 
MANUFACTURER, AUTHOR1 ZED DEALER, ETC. REPRESENTATTONS 

Agency acted properly by rejecting low offer without 
contacting offeror to allow it opportunity to provide 
data required to be submitted with offers in view 
of solicitation provision stating that offers 
submitted without this data would be found techni- 
cally unacceptable. 

CONl'RACirB--AWAI1DS--AD~X~IS~'HATIYE DE!l'EMINAl'ION-- CONCLUSIVENIiSS 

There is no basis for GAO to object to the award of 
a contract based on the protester's contention that 
the agency improperly awarded the contract to a firm 
that intended t o  supply a part different from the 
part listed in the solicitation, since the awardee's 
data shows that it will supply parts manufactured 
by a firm which had previously supplied the item 
and the contracting officer reasonably determined that 
based on this fact and on his independent knowledge 
of the acceptability of the part, the awardee's offer 
was acceptable. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester contending that agency improperly failed 
to consider two timely submitted offers does not 
satisfy its burden of proof merely by providing 
receipts for packages it mailed to the agency that 
allegedly contained, among other things, the two 
offers where the agency states that it did not 
receive one offer from the protester and received 
the offer after the closing date for receipt of 
quo tat ions. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTIW OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--SOLICIYATION IMPROPI1IETIES--APPARENT 
PRIOR TO CLOSING DAY% FOR RECEIPT OF PROPOSALS 

Protest alleging that various solicitations f o r  spare 
parts were defective because they required non- 
manufacturers offering to supply parts made by 
approved manufacturers listed in solicitation to submit 
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documentation showing t h a t  they were e i t h e r  au tho r i zed  
d e a l e r s  f o r  l i s t e d  manufacturer ' s  p a r t s  o r  that  
they intended t o  o b t a i n  p a r t s  from manufacturer listed 
i n  s o l i c i t a t i o n  o r  au tho r i zed  d e a l e r  is untimely where 
a l l e g e d  d e f e c t  w a s  apparent  from face of s o l i c i t a t i o n  
but  p r o t e s t  w a s  not  f i l e d  u n t i l  a f t e r  c l o s i n g  d a t e  
f o r  r e c e i p t  of quo ta t ions .  

PURCHASES--SMALL--A WARDS- -PROCEDUML DEFICIEiVCXES--llrOlI' 
PREJUDIGTAL 10 PROTESTER 

Contention t h a t  agency improperly contacted c e r t a i n  
o f f e r o r s  t o  a l low them opportuni ty  t o  submit 
r equ i r ed  d a t a  under two of p r o t e s t e r  s o l i c i t a t i o n s  
without  a l lowing p r o t e s t e r  a s i m i l a r  opportuni ty  
is without  m e r i t  where record shows t h a t  agency 
sought to v e r i f y  d a t a  supp l i ed  wi th  o f f e r o r s '  b i d s  
b u t  d i d  no t  p e r m i t  t h e s e  o f f e r o r s  t o  submit any 
a d d i t i o n a l  da t a .  

B-222628, B-212628.2 Jan. 20, 2984 84-1 CPD 88 
CONTRACTS- - PROII'ESTS- -ALLEGATIONS-- ERRONEOUS AGENCY ADVIC&-- 
NOT PREJUDICIAL 

Where p r o t e s t e r s  allege t h a t  procuring a c t i v i t y  f a i l e d  t o  
p o i n t  o u t  d e f i c i e n c i e s  i n  p r o t e s t e r s '  i n i t i a l  p roposa l s ,  
but record shows t h a t  even i f  agency discussed d e f i c i e n c i e s ,  
p r o t e s t e r s  would no t  r ece ive  award s i n c e ,  subsequent t o  
d i s c u s s i o n s ,  agency found t h a t  p r o t e s t e r s  f a i l e d  t o  
demonstrate adequate experience under a p p l i c a b l e  e v a l u a t i o n  
f a c t o r ,  agency s a l l e g e d  f a i l u r e  t o  clearly communicate 
d e f i c i e n c i e s  i n  p r o t e s t e r s '  i n i t i a l  proposals  d i d  no t  
p r e j u d i c e  p r o t e s t e r s .  

COIVTRACTS--SMALL BUSINESS CONCERNS--A WARDS--SET-ASIDES-- 
WIirHDRAW.41,--PROPRIETY 

Cance l l a t ion  of s m a l l  bus iness  s e t - a s i d e  RFP and 
r e s o l i c i t a t i o n  under u n r e s t r i c t e d  FSP w a s  proper where 
a l l  s m a l l  bus iness  proposals  were found unacceptable.  
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B-212829 Jan. 20, 1984 84-1 CPD 89 
CONTRACTS- -- PROTESTS- -AL LhGA TIONS- - 1JNSUBSTANTIATEU 

Speculation that contracting agency disclosed protester's 
status as low offeror to competitor before soliciting 
best and final. of fe ro r s ,  which is denied by contracting 
agency, does not meet protester's burden of proof. 

CONI 'IZA CTS- -PROTESTS-- GEUEHAL A CCL' U N X i  UG OFFICE PROCEU URES-- 
TIMELINESS OF PROTEST--SOLICITAS'ION ~ M P ~ O P R ~ ~ T I ~ S - - ~ P ~ ~ N ~  
PRIOR TO BID OPENING/CLUSING DATE FOEi PROPOSALS 

Protest made after closing date for receipt of best and 
final offers that solicitation of best and final offers was 
improper is untiniely. 

B-221710 Jan. 23, 1 ~ 8 4  84-1 CPD 93 
CONTHACTS--IIV-H@USE PhRFORMANCE - V. GGNY'RAC1I'ING CUT-- 
GUIDELINES 

Protest of GSA decision t o  perform operations and 
maintenance services in-house based on cost 
comparison rather than to contract f o r  services  
is denied where protester has not shown that any 
agency errors affect evaluation r e s u l t .  

B-212072 Jan. 23, 1984 84-1 CPD 94 
CONTRACTS--FEDERAL SUPPLY SCHEDCLE--PIIITC~~--RERUCT~OIVS-- 
AFThR AWARD 

Agency properly evaluated vendor's price on basis of 
reductions in FSS prices which agency had been advised were 
available at time of award. 

CONYpRACY'S--FEDERAL SUPPLY SCHEDULE--TU OTHER THAN THE LOW 
BIDDER OR OFFEROR--JUSTIFICATXOIV 

RFQ to obtain information from multiaward FSS contractors 
does not constitute IFB, and award to vendor offering 
lowest prices f o r  items meeting RF'Q specifications i s  
not required in view of Govt.'~ alternative under 
Federal Property Management Regulations to justify 
purchase of h i g h s r  p r i c e d  items. 
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B-212072 Jan. 23, 1984 84-1 CPD 94 - Con. 
COllrTRACl'S--FJiDERAL SUPPLY SCHEDULE--TO OTHEB THAN LOW BIDDER 
OR OFFtiROR- -JUSTIFICATIOIv 

Purchase of other than lowest priced equipment from FSS 
is justified on basis of compatibility and of specific and 
particular features which facilitate more efficient and 
effective staff use of equipment. 

PURCHASES- -PURCHASE ORDERS- -FEDERAL SUPPLY SCH.!CDULh'-- PRICES-- 
PROCUREMENT AT OTHER THAI? LOWEST FSS PRICK--JUSTIFICAYION 
HEQUIREMMT 

Procuring agency is not required to include justification 
for purchase of higher priced FSS items in RFQ; 
justification properly may be based on features not called 
for in RFQ specifications 

B-212569, B-213262 Jan. 23, 1984 84-1 CPD 95 
CONTRA CTOKS- - RESPONSIBILITY- - DEXERMINATION- - REVIE W BY GAO-- 
AFFIRMATIVE FINDIVG ACCEPTED 

Protest that bidder does not comply with Buy American 
provisions of solicitation concerns matter of responsibility 
which GAO will not review and contractor's compliance with 
certification concerns administration of contract which is 
not for resolution under GAO Bid Protest Procedures. 

B-222594 Jun. 23, 1984 84-1 CPD 96 
COIVTRACTS--PRO--COIV~RACT ADMINISTRATIOfl--NOY FOR HESOLUTION 
BY GAO 

Questions regarding bond requirements which are 
implemented after contract award are matters of contract 
administration not coenizable under our Bid Protest 
Procedures. 

OFFICE UF MANAGEMENT AND BUDGEX--CIRCUMS--NO. A-?ii--POLICY 
MAYlERS--NOT FOR GAU RSVXEW 

As general rule, whether contracting agency should 
contract out f o r  any particular work or perform it 
in-house is policy matter which GAO w i l l  not review. 
Only exception to this rule is where agency issues 
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competi t ive s o l i c i t a t i o n  for purpose of a s c e r t a i n i n g  
cost  of c o n t r a c t i n g  ou t .  
i t  was no t  f o r  purpose of a s c e r t a i n i n g  c o s t  of con t r ac t -  
ing.  Therefore ,  except ion i s  not  app l i cab le .  

Although IFB w a s  issued here, 

E 212715 Jan. 23, 1984 84-1 CPD 97 
COIVTRA CTORS- -RESPOiVSIBILITX-- D ~ ~ ~ R P ~ I ~ A ~ ~ O ~ - - R ~ ~ ~ W  BY G A G -  
AFFIRMAILTVE FINDING ACCEPTED 

GAO does  not  review a f f i r m a t i v e  determinat ions of 
r e s p o n s i b i l i t y  except  under l i m i t e d  circumstances.  

B-212757 Jan. 23, 1984 84-1 CPD 98 c5 

BIDS--COWETITIVE SYSTEM--ADEQUACY OF COMPETI!!TON--BIDDfiR 
NOS' TIMELY SOLICITED, ETG. 

R e s o l i c i t a t i o n  of procurement i s  not  recommended s i n c e  
t h e r e  is no evidence of conscious o r  d e l i b e r a t e  a t tempt  t o  
p rec lude  p r o t e s t e r  from competing and adequate competi t ion 
and reasonable  p r i c e s  w e r e  obtained.  

B-213130 Jan. 23, 1984 84-1 CPD 99 
CONTRACTS- -PRO!l'ESTS- - G E N E R A L  A CGOUNXING OFFICE PROCEDURES-- 
TXMELINESS UF PROTEST- -SOLICITATION IMPROPRI~?J'IES--APPARELVT 
PRIOR TV B I D  VPEIIIINC;/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  d e f e c t  apparent  on face of s o l i c i t a t i o n  
which i s  f i l e d  with proposal  does not  c o n s t i t u t e  t imely 
p r o t e s t  t o  c o n t r a c t i n g  agency. 

B-213622 Jan. 23, 1984 84-1 CPD 100 
CUIL'TRACTS--PRUTES!i'S--GEflE~L ACCOUYTXNG OFFICE PROCEDURES-- 
TIMb'LIflLSS OF PROTEST--SDLICITA!L'ION IMPROPRIETIES--ilPPARENT 
PRIOR TO B I D  O P E N I A G / C L O S I N G  DAY% FOR PROPOSALS 

P r o t e s t  alleging t h a t  s o l i c i t a t i o n  improperly r equ i r ed  
o f f e ro r s  t o  submit r e p r e s e n t a t i v e  samples of t h e i r  products  
i s  untimely s i n c e  a l l e g e d  impropriety was apparent  p r i o r  
t o  c losing d a t e  f o r  r e c e i p t  of i n i t i a l  p roposa l s ,  b u t  
protest :  was not f i l e d  u n t i l  a f t e r  t h a t  da t e .  



B-213662 J4n. 23, 3884 84-1 CPD 101 
COIvTRAC~'s - -PR~T~S~'S- -GE~E~ L ACCOUNTING O P I C E  PROCEDURES-- 
TIMELIPJESS OF PROTEST--AR?TRSE AGENCY AClr'ION &FFECT 

P r o t e s t  f i l e d  with GAO more than 1 0  working days af ter  
p r o t e s t e r  learns of  i n i t i a l  adverse agency a c t i o n  on its 
e a r l i e r  p r o t e s t  f i l e d  wi th  c o n t r a c t i n g  agency i s  untimely 
and w i l l  n o t  be considered on merits. 

B-213830 Jan. 23, 1984 84-1 CPD 102 
GENERAL ACCOUNTING OFFICE-- JURISDIC~IoAr--CONTRACTS--DISPUTES-- 
BETWE.M PRIVATE PARY'IES 

P r o t e s t  a l l e g i n g  that personnel  who formerly worked f o r  
protest ler  improperly used p r o p r i e t a r y  material to prepare 
awardee's bid i s  d i s p u t e  between p r i v a t e  p a r t i e s  which 
GAO w i l l  no t  consider  and does no t  c o n s t i t u t e  v i o l a t i o n  
of C e r t i f i c a t e  of Independent P r i c e  Determination. 

B-213947 Jan. 23, 1984 84-1 CPD 103 
COiQTRA CTS--PROTES!TS-- GENERAL A CCOUNTING OFFICK PROCEDURES-- 
TIMELINfiSS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PBOTESTER--WHAX CONSTITUTES NOTICE 

P r o t e s t  against agency d e c i s i o n  t o  conduct sole-source 
n e g o t i a t i o n s  i s  untimely because i t  w a s  f i l e d  more than 
10 working days  a f t e r  announcement of  d e c i s i o n  i n  
Commerce Business Daily (CBD).  P r o t e s t e r  is charged w i t h  
c o n s t r u c t i v e  n o t i c e  of CBD announcement and protest was 
n o t  f i l e d  w i t h i n  1U working days a f t e r  b a s i s  of p r o t e s t  
w a s  known o r  should have been known. 4 C.F.R. 21.2(b)(2) 
(1983). 

B-214009 Jan. 23, 2984 84-1 CPD 104 
BIDS--PRICES--%ELOW COST--EFFECT U1v BIDDER RKSPOflSIBILITY 

No b a s i s  e x i s t s  t o  preclude c o n t r a c t  award merely 
because low b idde r  submitted below-cost bid.  Below-cost 
b id  p r e s e n t s  ques t ion  o f  b i d d e r ' s  r e s p o n s i b i l i t y  and GAQ 
does not review a f f i r m a t i v e  determinat ions of r e s p o n s i b i l i t y  
except  i n  l i m i t e d  circumstances.  
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B-214009 Jan. 23, 1984 84-1 CPD 104 - Con. 
CONTRACTS--SMALL BUSINESS CONC~~NS--AWARDS--SMALL BUSINESS 
A DMINISTM TION 'S AUTHORITY- -SI2 E DEll EhWIflATION 

Small business size and size standards are determined 
by SBA, not GAD. 

B-314050 Jan. 23, 1984 84-2 CPD 105 
CONTRACTS--PRO~'ESTS--GENER4L ACCOUNTING UFFICE PROCEDURES-- 
TIMELINESS V F  PROTEST--SOLICITATION IMFROPRIEY'IES--APPAREflT 
PRIOR TU B I D  UPENI"G/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties in IFB apparent prior to 
bid opening must be filed before that date. 

B-234053 Jan. 23, 1984 84-1 CPD 106 

TIMELIflESS OF PROTEST--DATE BASIS OF PROTEST MADE E W W N  TO 
PROir 'ESTKR 

CONTR4CTS--PROTESLL'S--GENERAL ACCOUNTING OFFICE PROCEDURES-- 

Protest against agency's failure to refer negative 
determination of small business protester's responsibility 
to SBA is untimely when filed more than 10 working 
days (plus reasonable delivery time) after agency 
sent notice to protester of award to another. 

3-214059 Jan. 23, 1984 84-1 CPD 107 
CO~TRACTOXS--RESPONSXBI~XT~--DETE~INA~'IOilr--REVIEW BY GA&- 
AFFIRMATIVE FINDIIVG ACCEPTED 

Protest against affirmative determination of  responsibility 
is dismissed because GAO does not review contracting 
officer's affirmative determination of responsibility 
except under limited circumstances not applicable here. 

B-224097 Jan. 23, 1984 84-1 CPD 108 
Ci2flTRACTS--PROTESl8--AUTHOl?ITY TO COllrSIDER--FEDr;RA L KESEHVE 
SYSTEM--MEMBER BANK CON!RACl'S 

GAO's bid protest jurisdiction is based upon its account 
settlement authority. Although GAD is required to audit 
accounts of Federal Reserve System banks, it lacks 
authority t o  settle accounts. Accordingly, GAD will not 
decide protest against contract award by Federal Reserve 
System bank. 



E-214097 Jan. 23, 1984 84-1 C?D 108 - Con. 
REPORTS--ADMIiVISTRAil‘.WE--CONTRACT PRO!TEST--Rh’PORT NOT 
REQUESTED BY GAO 

Where i t  is  clear from p r o t e s t e r ‘ s  i n i t i a l  submission 
t h a t  p r o t e s t  involves  m a t t e r s  which GAO does not  
cons ide r ,  GAO w i l l  d i smis s  p r o t e s t  without  r eques t ing  
agency r e p o r t .  

B-214104 Jan. 23, 1984 84-1 CPR 109 
OFFICE UF MNAGEMENT AND BUDGET--CIRCULARS-- NO. 
MAYl’ERS--IVOil’ FUR GAO RIf VIEW 

A- 76--POLICY 

Determination under OMB C i r c u l a r  No. A-76 t o  c o n t r a c t  f o r  
s e r v i c e s  r a t h e r  than have them performed in-house is 
matter of execu t ive  branch p o l i c y  no t  reviewable pursuant  
t o  b i d  p r o t e s t  f i l e d  by union l o c a l  r ep resen t ing  Fede ra l  
employees. 

B-211549 Jan. 24, 1984 84-1 CPD 110 
BIDS--PRLCES--REASONABLEflESS--PRI CE ANALYSIS 

Bid submitted by f o r - p r o f i t  commercial concern may 
be unreasonably high,  even i f  shown t o  a c c u r a t e l y  
r e f l e c t  c o s t s  unique t o  t h a t  b i d d e r  p l u s  moderate 
p r o f i t ,  i f  marketplace which inc ludes  nonpro f i t  
a s s o c i a t i o n s  can s a t i s f y  Govt.’s needs f o r  substan- 
t i a l l y  less-here ,  38 pe rcen t .  

COh’TEACTS--PROTESTS- -1NT.KRESTED PARTY REQUIREMENT-- DIRECT 
INTEREST CRITERION 

Third low bidder p r o t e s t i n g  t h a t  low b i d  should be 
r e j e c t e d  is “ i n t e r e s t e d  p a r t y ”  under GAO’S Bid P r o t e s t  
Procedures where second low b i d  has expired.  

OFFICERS AND EMPLOYEES- - CONTRA CIL’ING WITH GOVERNMENT- - COWELLING 
REASONS 

Agency d id  no t  abuse i t s  d i s c r e t i o n  i n  determining 
t h a t  i t  may accept  low b i d  for s p o r t s  o f f i c i a t i n g  
s e r v i c e s  from o rgan iza t ion  i t  regards as substan- 
t i a l l y  owned o r  c o n t r o l l e d  by Govt. employees where 
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price of other bidder is 38 percent higher and in all 
likelihood same individuals would perform this 
essentially part-time work regardless of which bidder 
was awarded contract. 

Protest that performance of sports officiating 
services by active duty military and by civilian 
Govt. personnel would violate dual compensation 
laws is denied where protester has not met its 
burden of proof. 

B-212015.2 Jan. 24, 1984 84-1 CPD 1 2 2  
COllrTRACTS- -IfEWTIA!l’ION- - OFFERS OR PRUPOSALS- -EVALUATION- - 
TECHATGAL A CCEPTA BILITY 

Protester has burden o f  affirmatively proving its 
case. GAO finds that protester has furnished no 
evidence to show that contracting agency’s evaluation 
of technical proposals w a s  unreasonable or contrary to 
solicitation‘s evaluation criteria. GAO also f i n d s  
that protester has failed to establish any prejudice 
to it from delays that occurred during course o f  
protested procurement or that any offeror’s offer was 
revealed to another offeror during procurement. 

CONTRACTS- -PROTESTS--GENtiRAL ACCOUNTING OFFICE PROCh’L?VR.&’S-- 
TIMELINESS OF PROTEST--SOLLCITATION lMPROPRlETIES--APPAREUT 
PRIOR TO BID OPEIfING/CLUSING DATE FOR PROPOSALS 

Under GAU’S Bid Protest Procedures, 4 C.F.R. 
21.x b ) ( I )  (19831, alleged improprieties in negotia- 
ted procurements which do not exist in initial solici- 
tation, but which are subsequently incorporated therein 
must be protested no later than next closing date for 
receipt of proposals following incorporation. Pro- 
tester’s objection to contracting agency’s treatment 
of travel costs in amendment to solicitation raised 
f o r  first time in protester’s O c t .  31, 1983, comments 
on agency’s protest reports is untimely since closing 
date set by amendment calling for revised cost 
proposals was July 18, 1983. 
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B-212038, 3-212038.2 Jan. 24, 1984 84-1 CPD 112 
BIDS--INVITK TION FOR BTD~--CA1vCE~~XIOA7--JUSTIFICATION-- 
UNREASONABLEUESS OF PRICES BID 

GAO has no basis to object t o  agency's rejection o f  
protester's bid, submitted in brand-name-or-equal proc- 
urement, on basis that bid was unreasonably high when 
protester's bid was 48 percent higher than nonresponsive 
bid submitted by only other brand-name bidder 
and protester's price did not reflect economies of 
scale which might reasonably expected since this 
procurement was for quantity approximately 1,500 percent 
greater than that o f  previous contract under which 
protester had been paid unit price comparable to its 
present bid. 

BIDS- -INVITATION FOR BIDS- - CANCELLATION- -RESOLICI!!'ATION-- 
AUCTION AIL WOSPHERE NOT CREATED 

Impermissible auction situation is not created where 
advertised solicitation is canceled because bid 
prices received were excessive and agency then uses 
negotiated solicitation upon resolicitation. 

CONTRACTS--PROTESTS--GENERAL ACCOUIVTING OFFICE PROGG'DURES-- 
TIMELIflESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPEflIflG/CLOSING DATE FOR PROPOSALS 

Protest against alleged improprieties in solici- 
tation which is filed after closing date for receipt 
of proposals is untimely. 

B-212267, B-212267.2 Jan. 24, 1984 84-1 GPD 113 
CONTRACTS--NEGOXIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA- - ADMIUISTMTIVE DETERMINA Y I O  N 

GAO will not object to solicitation specification 
as premised on erroneous technical assumptions since 
contracting agency has broad discretion in determining 
its needs and it has not been shown that agency's 
technical assumptions are in error. Fact that protester 
disagrees with agency's technical assumptions does 
not invalidate determination. 

24 



B-212267, 8-212267.2 Jan. 24, 2984 84-1 CPD 113 - Con. 
C O ~ T ~ C X S - - N E G O ~ I A T ~ O N - - R E ~ ~ ~ S T ~  FOR PROPOSALS--EVALUA~%IOIY 
CRITERIA--TECHNICAL MERIT--REUTIVE IWORTAIVCE 

Where s o l i c i t a t i o n  provides  s p e c i f i c  wefghtings f o r  
eva lua t ing  t e c h n i c a l ,  experience and p r i c e  consider- 
a t i o n s ,  and states which t e c h n i c a l  elements w i l l  be 
given g r e a t e r  weight i n  eva lua t ion ,  s o l i c i t a t i o n  
proper ly  a p p r i s e s  o f f e r o r s  of criteria t o  be employed 
i n  eva lua t ion  of proposals .  

B-213796.2 Jan. 24, 1984 84-1 CPW 114 
CON~~CIpoHS--RESPOl\rSIBILll 'Y--RETE~I~ATlollr--REVI~W BY GAO-- 
AFFIRMATIVE FI lvDING ACCEPTED 

f r o t e s t  a l l e g i n g  t h a t  apparent low bidder  on s o l i c i -  
t a t i o n  t o  o p e r a t e  base laundry f a c i l i t y  f a i l e d  t o  
perform s a t i s f a c t o r i l y  on s i m i l a r  c o n t r a c t  at another  
base and t h e r e f o r e  should not  be considered f o r  award 
under present  s o l i c i t a t i o n  is dismissed s i n c e  matter 
involves  ques t ion  of b i d d e r ' s  r e s p o n s i b i l i t y  and GAO 
does n o t  review a f f i r m a t i v e  determinat ions of responsi-  
b i l i t y  except under circumstances n o t  present  here .  

B-224035 Jan. 24, 1984 89-1 CPD 115 
CONTRACTS--PROTESTS--CONFEREflCES--REQUESY DEIVIED--PROI'EST 
NOT FOR CONSIDERATION On THE MERI!!'S 

When i t  is clear from p r o t e s t e r ' s  i n i t i a l  submission 
t h a t  p r o t e s t  is without l e g a l  merit, GAO w i l l  n e i t h e r  
reques t  agency r e p o r t  nor hold conference on p r o t e s t ,  
s i n c e  no u s e f u l  purpose would be served. 

TIMBER SALES- -BIDS- - PROCEDURES- - ORA L AUCTION-- WRITYZfl 
StiALED BIDS- - PRICE 

Regulations f a r  compet i t ive s a l e s  of Nat ional  Fores t  
timber c l e a r l y  requre t h a t  as p r e r e q u i s i t e  t o  p a r t i -  
c i p a t i o n  i n  o r a l  auc t ion ,  bidder  must submit w r i t t e n  
s e a l e d  b id  a t  least equal  t o  minimum a d v e r t i s e d  p r i c e .  
Sealed b id  with no p r i c e  ind ica ted  does not  meet this 
requirement, and Fores t  Service's acceptance of i t ,  i f  
no h igher  b i d s  were forthcoming a t  o r a l  auc t ion ,  would 
n o t  r e s u l t  i n  binding cont rac t .  
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B-231228 Jan. 25, 1984 84-1 C F D l 1 6  
BIDS--PREPARATION--COSTS--IVONCOWENSABLE 

Claim for bid preparation costs is disallowed where 
low bid could not be accepted, since its heavily 
front-loaded base period price exceeded available 
agency funds . 
BIDS-- UNBALAllrCER--PROPRIE~Y OF UNBALANCE-- "MAY'flEM4Tf CALLY 
UUBALANCED BIDS "-- WHAT CONSTITUTES 

Protest is sustained where agency improperly rejected 
low bid for rental of police cars as materially unbalanc- 
ed since bid was not even mathematically unbalanced 
despite heavily "front-loaded'' base period price. 
Bidder would not enjoy windfall or own and use cars 
subsequent to contract period should options not 
be exercised. 

B-211755 Jan. 25, 1984 84-1 CPD 117 
CONTRACTS- -PROTESTS- -BURDEN OF PROOF--GW PROTfiSTER 

Where protester's allegation t h a t  procuring agency 
improperly intends to award contract to bidder that is 
substantially owned or controlled by Govt. employees 
i s  not supported by evidence in record, protester has 
failed to meet its burden of proof t o  show that award 
to that firm would be contrary t o  regulatory provision 
which generally precludes entering into contracts with 
firms substantially owned or controlled by Govt.  
employees. 

B-213121 Jan. 25, 1984 84-1 CPR 118 
BIDS--INVITATION FOR BIDS- -SPECIF1 CATIONS--MINIMLM NEEDS 
REQUIRtiMEN2'- -0PZRSI2XEMENT OF M I N I M U M  NEERS 

Protest against LFB requirement for use of plywood 
only in construction of kitchen cabinets is sustained 
where agency fails to rebut protester s case indicating 
that particle board cabinets could also meet Govt.'s 
minimum needs. 

Y 

26 



€3-213792 Jan. 25, 1984 84-1 CPD 119 
CONTRACTS--PROTESTS--GENERAL ACCOUh'TIIVG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -SOLICXTATION XMPRQPRIETIES--APPAHWT 
PRIOR TO B I D  OPEIVING/CLOSING DATE FOR PROPOSALS 

Protest against solicitation purchase description 
received after bid opening is untimely. 

COiVTRACTS--PROTESTS- - IflTERESl'ED PAR'L'Y REQUIRLNEN!-- D1 REG'!!' 
INTERESY' CRIYERION 

Protester who is not one of bidders allegedly rejected 
as nonresponsive is not interested party to protest 
rejection of those bids. 

GENERAL ACCOUNTING OFFICE--JUKISDICTIOlV--ANTITRUST MATTERS 

GAO does not consider allegations of antitrust 
violations. 

B-212586 Jan. 26, 1984 84-1 CPD 120 
BUY AMERICAN ACT--DEFENSE DEPARTmNT PROCUREM3"T 

General Services Administration properly restricted 
solicitation for scissors and shears to domestic items 
where appropriations act applicable to the primary user, 
the Dept. of Defense (DOD),  precludes DOD from 
purchasing hand or measuring t o o l s  manufactured in a 
foreign country. 

CONL'RA Cl'S- - PROTESTS- - INTERESTED PARTY REQUIREMENT- -SMA LL 
BUSINESS SET-ASIDES 

Where an invitation properly solicits domestic items only, 
so that the protester's offer of foreign-made items could 
not be accepted in any event, protester is not interested 
party under GAO'S Bid Protest Procedures to complain 
about the small business and labor surplus area set- 
aside restrictions for certain items. 
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B-222609 Jan. 26, 1984 84-1 CPD 121 
CONTRACTS-- PRO!l'ESTS--GENERAL ACCUUA'I'ING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICAlVT ISSUE EXCPYIOIV--PRIOR 
GAO CONSIDKRATION OF SAME ISSUE EFFECT 

Protest f i l e d  a f t e r  b id  opening contending t h a t  procure- 
ment w a s  improperly set a s i d e  f o r  small business  i s  
untimely and w i l l  n o t  be considered under t h e  except ion 
t o  t imel iness  r u l e s  f o r  s i g n i f i c a n t  i s s u e s  since i s s u e  
r a i s e d  has  been considered on m e r i t s  i n  previous 
dec is ions .  

COIVirRACTS--PRO~~~TS--I~~~~EST~D PARTY REQUIBEJ&'h'T--SMALL 
BUSIhJESS SET- ASIDES 

P r o t e s t  by a non-small business  f i r m  t h a t  s p e c i f i c a t i o n s  
i n  small business  se t -as ide  were "wr i t ten  around" 
products  of a p a r t i c u l a r  small business manufacturer w i l l  
n o t  be considered s i n c e  p r o t e s t e r  is  i n e l i g i b l e  for 
award and thus i s  not  an i n t e r e s t e d  p a r t y  t o  raise such 
i s s u e .  

CONTEACTS--SMALL BUSINESS C Q N C ~ R N S - - A W - S E T - ~ ~ ~ ~ S - -  
PRICE REASONABLENESS--ADMINIS!!RATIVE DETERMINAYION 

Contention t h a t  s o l e  responsive b i d  received is 
unreasonably high i s  without merit where agency determined 
t h a t  b i d  was f a i r  and reasonable  and p r o t e s t e r  has  n o t  
shown t h a t  agency's determinat ion w a s  unreasonable. 

B-212933 Jan. 26, 1984 84-1 CPD 122 
CONTRACXS--FKDERAL SUPPLY SCHEDVLE--I'O OTHER TBAN LOW BIRDER 
UR OFFEROR-- JUSTIFICAI'ION 

P r o t e s t  that agency improperly i ssued  d e l i v e r y  order  t o  
higher  p r i c e d  Federal  Supply Schedule cont rac tor  is denied. 
Record shows t h a t  p r o t e s t e r ' s  o f f e r e d  equipment d id  n o t  meet 
1-minute memory requirement set f o r t h  i n  reques t  f o r  
quota t ions  and GAO cannot f i n d  t h a t  award t o  higher  pr iced  
o f f e r o r  which m e t  a l l  s p e c i f i c a t i o n s  was unreasonable 
in such circumstances.  
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3-212933 Jan. 26, 3984 84-1 CPD 1 2 2  - Con. 
COflTRACTS--PROTESTS--GElVERAL ACCOUh'TING OFFICE PROCEDURES-- 
TIMELIflESS OF PROTbST--SOLICITATIOIv IM?ROPl?IETIES--APPARENT 
PRIOE XO CLOSING DATE FOR RECEIPT OF QUOTATIONS 

Protest that  specifications set forth in request for 
quotations contain alleged impropriety is dismissed as 
untimely where this protest issue was raised for first 
time in offer submitted in response to request for 
quotations. Such issues are to be filed prior to closing 
date in accord with sec. Zl.l(b)(l) of GAO Bid Protest 
Procedures. 4 C.F.B. 21.l(b) (1) (1983). 

3-213499 Jan. 26, 1984 84-1 CPD 124  
CG'NTm CTS--SMALL BUSIlVESS CUNCERNS- -AWARDS- - RESPOI?SIBILITI' 
D ~ T E ~ I N A T ~ O N - - ~ O A I R E S P O N S ~ B r L ~ T Y  FINL?IflG--FAILURE T# REFER TO 
SBA 

Protest against contracting officer's rejection 
of small business bidder as nonresponsible is 
sustained since contracting officer did not 
refer matter to Small Business Administration 
(SBA) as required by law. GAO recommends referral 
to SBA and termination of contract awarded to 
another bidder should SBA determine that low 
bfdder is responsible. 

B-222923 Jan. 27, 1984 84-1 GPD 125 
B I D S - - M I ~ ~ A ~ S - - C O R R E C T ~ O N - - E ~ I D E N C h  OF ERROR--SLWFICLEiVCY 

GAO cannot question procuring agency's refusal 
t o  permit correction of bid mistake alleged 
after bid opening where documentation submitted 
in support of claim is not sufficient to clearly 
and convincingly establish bid price. 

BIDS--MXSTAKES-- EUIDENCE OF ERROR-- "CLEAR A I D  COIWIf lCING 
EVXDENCE" OF ERROR A N D  MTENDED BID PRICE 

In order to have error in bid corrected after bid 
opening, bidder must submit clear and convincing 
evidence of error and intended bid price. 
weight given to such evidence is question of fact 

Moreover, 
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to be considered administratively by procuring 
agency, whose decision w i l l  n o t  be disturbed by 
our  Office unless it is without reasonable b a s i s .  

BIDS--MISTAIES--WAIVER, KTC. V F  ERROR-- "INTEflDED BID" STILL 
LOWESil'--EVIDENCE OF SUFFICJENC'Y 

Where bidder alleges mistake after bid opening, 
it i s  not then generally free to decide to waive 
its claim. Nevertheless ,  waiver will be permitted 
if it is clear that: intended bid would have been 
lowest even though intended bid could not be 
clearly proven f o r  purpose o f  bid correction. 

B-220282.2, B-210288.3 Jan. 30, 1984  84-1 CPD 126 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROChDUl?ES-- 
RECONS IDERATION RE& UESTS- - .ISSUES TIV LITIGATION 

GAD w i l l  not. consider merits of request for reconsideration 
where material issues are before court of competent 
jurisdiction and court has not expressed interest in 
ob ta in ing  GAO's views. 

B-212385, 23-212385.2 Jan. 30, 1984 84-1 CPD 127 
BIRS--MISTAkES--CORRECTION--IUTEI?DED B I D  PRICE--ESTABLISHED 
Ifl B I D  

Agency properly permitted bidder t o  correct 
omitted p r i c e  after bid opening where bidder sub- 
mitted p r i c e  for same item i n  another p a r t  of IFB. 

B I a S - - S I % I V A ~ I - - ~ T A T U S  OF BIUDER--DE FACTO CORPORATION 

Contract award may be made to bidding entity which 
incorporated after bid opening since same f i r m  
which submitted b i d  will perform contract and f i r m  
would not be permit ted to avoid Govt.'s acceptance 
of i t s  bid. 

CONTRACTS-- iVEGOTIAY'IOfl--NOVATXON A.Gfi'EEMENTS--EFE'ECT UN OFFERS 
OR PROPOSALS 

Contract award may be made to bidding entity which 
subsequent t o  bid opening s o l d  all its s tock  t o  
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nonbidding e n t i t y ,  where bidding e n t i t y  s t i l l  
e x i s t s  and w i l l  perform c o n t r a c t .  

CONTRA CTS- - PROTES2'S- - ALLEGATIONS- - U N S  UBSTA NTIA TED 

P r o t e s t e r  has no t  m e t  i t s  burden of proving t h a t  
b idde r  misrepresented t h a t  i t  had no a f f i l i a t e s .  

B-212753 Jan. 30, 1984 94-1 CPD 128 
CUNTRACTS- - PROTESY'S--ABEYANCE PENDL NG COURT ACTIOiV 

GAO w i l l  no t  cons ide r  p r o t e s t  where m a t e r i a l  i s s u e s  
are be fo re  c o u r t  of competent j u r i s d i c t i o n  and c o u r t  
has not expressed i n t e r e s t  i n  GAO'S dec i s ion .  

13-212895.2 Jan. 30, 2984 84-1 CPD 229 
CONTRACTS--PROTESTS--GElvERAL ACCOUNTIflG OFFICE PROCEDURES-- 
TIMKLINESS OF PROXEST--SOLICITAT.TON IMPROPRIETIES--APPARENY' 
PRIOR TO BID OPENING/CLOSING LIATE OF PROPOSALS 

P r o t e s t  concerning a l l e g e d  s o l i c i t a t i o n  i m p r o p r i e t i e s  i s  
untimely under GAO Bid P r o t e s t  Procedures which r e q u i r e s  
p r o t e s t s  based upon a l l e g e d  s o l i c i t a t i o n  impropr i e t i e s  t h a t  
are apparent  p r i o r  t o  c l o s i n g  d a t e  f o r  r e c e i p t  of proposals  
t o  be f i l e d  before  t h a t  d a t e  and p r o t e s t s  based upon 
a l l e g e d  impropr i e t i e s  which do no t  e x i s t  i n  i n i t i a l  s o l i c i -  
t a t i o n  t h a t  are subsequently incorporated t h e r e i n  t o  be 
p r o t e s t e r  not l a te r  than next  c l o s i n g  d a t e  f o r  receipr 
of proposals .  

B-222897, B-212897.2 Jan. 30, 1984 84-1 CPD 230 
BIDDERS-- QUA LIFICAII'IONS- -PREAWARD SURVEYS- - ADEQUACY 
DETERMINATIONS 

Procuring agency determinat ion,  based upon preaward 
survey, t h a t  q u a l i f i e d  producrs l is t  f i r m ' s  p l a n t ,  
personnel  and manufacturing p rocesses  are e s s e n t i a l l y  
those as o r i g i n a l l y  q u a l i f i e d ,  s o  t h a t  complete re- 
e v a l u a t i o n  i s  not  r equ i r ed ,  involves  matter of business  
judgment which w i l l  no t  be quest ioned absent  showing 
of  f r aud  o r  bad f a i t h .  
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B-212897, B-212897.2 Jan. 30, 1984 84-1 CPD 130 - Con. 
BIDS- - IhlYITATIOI? FOR BIDS- -SFECI3'ICA!FIOflS-- CHANGES, 
ETC. --AFTER PREQUALIFICATION PROCEDURE 

REYISIONS, 

Where, under qualified products list (QPL) procedures, 
ownership of qualified producer has changed, but there 
has been no change i n  plant location, personnel, or 
production processes of qualified plant, that firm's 
failure to obtain reevaluation of its QPL status p'rior to 
bid opening as required by DAR 7-2003.6 can be waived 
as minor informality. 

BIDS--RESPONSIVEIiESS--WAI?'ER OF RHQUIREWNT 

Bid submitted under qualified products list (QPL) 
procurement which fails to identify manufacturer and 
applicable t e s t  number in appropriate space in QPL 
clause required by DAR 7-2003.6, but which identifies 
manufacturer elsewhere, designates manufacturer's 
qualified plant as place of manufacture, and provides 
other information which permits procuring agency to 
readily determine missing iKemS, is responsive to LFB 
and omissions may be waived as minor informalities. 

B-222957 Jan. 30, 1984  84-1 CPD 131 
CONTmCTORS--CONFLICT OF INT.hRESY'-- OBGANIZAYl OlliAL--AGENCY 
DETElUdINA!TION--REASUNABLE BASIS 

Review of determination of organizational conflict 
of interest is limited to determining whether deter- 
mination has reasonable basis. 

CONTRACTS- -PROTESTS--GE€JER4L ACCOUflTIflG OFFICE PROC.KDURSS-- 
TIMELINESS OF PROTEST--DAT& BASIS OF PROTEST MADE KNOWN 2'0 
PROTESl'ER 

Protest made more than 10 days after protester knew 
or should have known basis €or protest is untimely. 

B-213233.2 Jan. 30, 1984 84-1 CPD 1 3 2  
CONTRACTS- -PROTESTS--R,!$COMSIDERATION--OF COURT-REQUESTED 
DECISION 

GAO will not reconsider prior decision rendered in 
response to expression of interest from court unless 
court expresses interest in reconsideration of decision. 
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B-214014 Jan. 30, 1984 84-1 CPD 139 
CONTRACTORS-- RESPONSI3ILITY- - DETERMINATION- -REVIEW BY GAO- .. 
AFFIRMATIVE FINDING ACCEPTED 

Protest questioning contracting officer's affirmative 
determination of responsibility is dismissed because 
GAO will not review affirmative determination of 
responsibility in absence of showing o f  possible fraud 
o r  misapplication of definitive responsibility criteria 
in solicitation, circumstances not present here. 

B-214U78 Jan. 30, 1984 84-1 CPD 133 
BIDDERS-- QUALIFICATIONS- -Li"CLNSE REQ UIREMENX- - GENERA L l. 
SPECXFIG--EFFECT ON RESFOflSI3ILITY 

Where solicitation does not require any specific state 
license, alleged failure of bidder t o  possess license 
is not proper basis for nonresponsibility determination. 

CONTRACTORS- -RESPONSIBILITY- - DETERMINA(I'ION-- REVIE W BY GA+- 
AFFIRMATIW FINDING ACCiiPTED 

GAO does not review affirmative determination of 
responsibility absent showing of possible fraud or bad 
f a i t h  by procurement officials o r  misapplication of 
definitive responsibility criteria. 

CONTRACTS--SMALL BUSINESS CONCtiRiVS--A WARDS--SiMLL BUSINESS 
AUMINISTRATION 'S  A VTHOZITY- -SIZE DETEAWIWTION 

GAO w i l l .  not consider protest concerning sm 
s i z e  status of bidder since exclusive authority for 
size determinations is statutorily vested in SBA. 

B-214250 Jan. 31, 1984 84-1 CPD 234 
GENERAL ACCOUNTING O F F I C E - - J U ~ ~ S D I C T I ~ N - - C O ~ T ~ A C T S - -  
NONAPPRUPRIATED FUND ACTIVITIES  

Protest of procurement for nonappropriated fund activity 
is dismissed as GAO has no authority to consider bid 
protest t ha t  does not involve expenditure of 
appropriated funds . 
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B-223928 Feb. 1, 1984 84-1 CPD 136 
BIRDERS- -DEBARMENT--DE FACTO 

Denial of opportunity to perform a particular 
contract does not constitute a de facto debarment, 
and when contracting agency has advised a small 
business that if it fills out necessary forms, it will 
be included on the bidders list for future procure- 
ments, GAO will deny protest on this basis. 

SMALL BUSINESS A D ~ ~ ~ I ~ T R A T I ~ N - - C O ~ T ~ ~ ~ S - -  CONl'RACYIflG WLTH 
OTHER GOTrERllrMElVT AGB'NCIES--PROCUREMENT UNDEB 8 ( ~ )  
FRAUD OR BAD FAITH ALLEGED--EVIDEIfCE SUFFICIENCY 

PROGRAM-- 

When contracting agency routinely reviews all procure- 
ments f o r  possible inclusion in its 8(a) program 
under the Small Business Act, a decision to set aside 
a particular procurement appears to be the result of 
following such procedures, and does not constitute 
evidence of bad faith. 

SMALL BUsIlvESS ADMXNISTRATION--CONTRACTS- -CONTRACTING WIIL'H 
OTHER GOWRNMENY' AGENCIES--PROCUREMENT UNDER 8 ( a )  PROGRAM-- 
REVItiW BY GAO 

GAO generally does not review agency decisions to set 
aside or not to s e t  aside particular procurements 
under section 8(a) of the Small Business Act, since 
contracting officer is authorized to let conrracts 
"in h i s  discretion." 
protester shows possible fraud o r  bad faith on the 
part of contracting officials or alleges thar the S m a l l  
Business Administration did not fol low its own regula- 
t ions. 

Only exceptions are when a 

B-213940 Feb. 1, 2984 84-1 CPD 137 
CONT€?ACTS--AWARDS-- VALIDITY- -PROCEDURAL DEFICIENCIES--IfOTIC~ 
OF AWARD 

Contracting officer's alleged failure to provide 
unsuccessful bidder notice of award of contract is 
procedural deficiency which does n o t  affect the 
validity of the award. 
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B-213940 Feb. 1, 1984 84-1 CPD 137 - Con. 
CONTRAC!i5--SMALL BUSINESS COIVCERIVS--AWA~~S--SMALL BUSINESS 
ADMINISTRATION IS A UTHORITX- - S I  Z E DKTEFMINATIOA? 

The Small Business Administration, not the General 
Accounting Office, has the statutory authority to 
conclusively determine whether a concern is small 
business f o r  the purposes of a particular procure- 
ment. 

CONTRACTS- -SMA LL BUSINESS CONCERNS- -AWARDS- -SMALL BUSINtiSS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMIIvATION--CONllIROLLING 
DATE FOR Db'TERMINATION 

GAO cannot question Small Business Administration 
Size Appeals Board's interpretation of Small 
Business Administration regulation. 

B-214116 Feb. 1, 1984 84-1 CPD 138 
COlVTRA CTORS- - RESPOIVSIBILITY-- DET&RMINATION--REVI&W BY GAG-  
AFFIRMAY'IVE FINDING ACCEPTED--STAYE, ETC. LAW COMPLIANCE 

GAO will not consider an allegation that a firm is not 
in compliance with a solicitation's general licensing 
requirement because this is a matter to be resolved 
between state and local authorities and the contractor 
and only in limited situations concerns an affirmative 
finding o f  responsibility which is not reviewed by 
GAO except in circumstances not present here. 

COIVTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRN'ION 'S AUTHORITX--SIZE DETERMINATION 

GAO does not consider small business size status 
since by law conclusive authority over the matter 
is vested in the  Small Business Administration. 

B-221922, B-211922.2 F e b .  2, 1984 84-1 CFD 140 
CONT~CTORS--REspoNSIE~LIT~--~ETE~INATIQN- -REVIEW BY G A G -  
AFFIRMATIVE FINDING ACCEPTED 

Protests alleging that awardee's history of late 
performance should have resulted in a finding of 
nonresponsibility or  in a penalty in the technical 
evaluation of awardee's proposal are dismissed in 
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part and denied in part. Regarding charges that 
awardee was nonresponsible, protests are dismissed 
since GAO no longer reviews an agency's affirmative 
determination of responsibility, except in circum- 
stances not present in this case. Regarding the 
technical evaluation, protests are denied because 
record shows that awardee's late performances on 
previous contract were indeed considered under the 
"Experience" and "Performance" evaluation categories 
set forth in the RFP. 

CUiVTA!ACTS--IVEGOTIATIOi?--OFFERS OR PROPOSALS--DISCUSSIONS WIT'H 
ALL UFFERORS REQUIREMENT-- FAILURE TO RISCUSS--SITUATIOA'S IiOT 
REQUIRIiVG DISCUSSIOfl 

Award of a cost-reimbursement contract without 
discussions was proper where record supports agency's 
determination that proposed costs were reasonable, 
three technically acceptable offers were received, 
awardee was highest rated both technically and on the 
basis of evaluated costs after thorough cost analysis 
was performed, and RFP notified all offerors that 
award on the basis of initial proposals was a possibil- 
ity. 

CONTMCTS-NEGOTIATIUN- -OFFERS OR €'ROPOSALS--EVALUAXl OIV-- 
ADMINISl'RATIVE DISCR~TION--COST/PRICING EVALUATIOIV 

Protests that Navy source selection officials were 
required to consider Defense Contract Audit Agency 
audit reports on each cost proposal are denied. 
Generally, the extent to which proposed costs will 
be examined i s  a matter within the contracting agency's 
discretion. The Defense Acquisition Regulation (DAR) 
does not mandate the use of such audit material, but 
rather indicates that such audits are only advisory 
in nature and final determination is to be made by 
contracting officer, and there was no indication in 
BFP that such audits were required. While internal 
Navy source selection plan contemplated that audits 
would be performed and considered, the source 
selection plan was for use and guidance of Navy 
procurement and source selection officials, does 
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not haye force and effect o f  law and, therefore, 
provides our Office no basis for invalidating the 
award. 

Protests alleging that cost evaluations were 
arbitrary and capricious are denied. Protesters must 
carry burden of proving their assertions since EA0 
does not conduct independent investigation as part of 
bid protest function. Basically, protesters disagree 
with Navy's manpower and cost estimates which formed 
basis for cost evaluations. However, protesters have 
provided no evidence to show that Navy estimates were 
erroneous and our review of cost  evaluation materials 
shows that estimates were reasonably computed and 
evaluations were neither arbitrary nor capricious. 

CONTRACTS- - Nh'GOTIATIQfl- -OFFERS OR PROPOSALS- - EVALUATION-- 
CRITERIA- -APPLICAIL'IOIV OF CRITERIA 

Protests that technical evaluations OF proposals  
were conducted improperly and that award was not made 
in accord with the evaluation scheme set  forth in the 
nEP dre uenieu. GAO's in camera review of all of the 
evaluation materials in light of issues raised by 
protests reveals no basis f o r  finding that agency's 
evaluation was arbitrary or unreasonable or that 
evaluation/selection officials abused their discretion. 
Record supports contracting agency's finding that 
awardee's proposal was superior to either protester's 
proposal and that evaluations were performed in 
strict conformance with evaluation scheme set forth 
i n  RFP. 

Protest that evaluation of proposals did not 
consider protester's advantage over awardee 
because protester's drydock was much closer to berth 
s i t e  for ships to be repaired is denied where record 
shows that proximity of drydock was considered as 
part of "Resource Availability" factor listed in RFP 
and that it was considered a strength of protester's 
proposal. and a weakness of awardee's proposal. 
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B-212922, B-211922.2 Feb. 2, 1984 84-1 CPD 140  - Con. 
C0NTRA.CTS- -NEGOTIATION--OFFERS OR PRO~OSA~S--~ALUAIL'IO~-- 
CRITERIA--DISCLOSURE TO ALL OFFERORS 

P r o t e s t  t h a t  c o n t r a c t i n g  agency improperly down- 
graded p r o t e s t e r ' s  o f f e r  i n  "Cost t o  Government'' and 
"Cost R e a l i s m "  areas of eva lua t ion  because of l a c k  of 
documentation t o  support  p r o t e s t e r ' s  proposed costs  i s  
denied. RFP's d i r e c t i o n s  as t o  what a c o s t  proposal  
should c o n t a i n  and how agency would e v a l u a t e  c o s t  
p roposa l s  reasonably conveyed t o  a l l  o f f e r o r s  t h a t  
support ing documentation w a s  expected and would be 
used i n  e v a l u a t i o n  of cost proposa l s .  

C O N T ~ C T ~ - - P R O T ~ ~ ~ S - - G E N E R A L  ACCOUUTIUG OFFICE PROCEDURES-- 
TIMELINESS OF PflOTEST- -SOLICITAY'lON I~P~OPR~ETIES--APPARENT 
PRIOR YO BID OPENING/CLOSINC DATE FOR PROPOSALS 

P r o t e s t  t h a t  agency should have given p re fe rence  t o  
p r o t e s t e r  because i t  i s  loca ted  i n  a l a b o r  s u r p l u s  
area is  dismissed i n  p a r t  and denied i n  part. To the 
e x t e n t  that- p r o t e s t e r  contends RFP should have s t a t e d  
p re fe rence  f o r  l a b o r  s u r p l u s  area concerns i n  
accord with Department of Defense po l i cy ,  p r o t e s t  i s  
dismissed as untimely because i t  w a s  f i l e d  a f t e r  
c l o s i n g  d a t e  f o r  submission of i n i t i a l  proposals .  
4 C.F .R .  21.2(b)  ( I )  (1983). To t h e  e x t e n t  t ha t  p r o t e s t -  
er contends t h a t  it should  have been given p re fe rence  
i n  e v a l u a t i o n  o f  proposals  f o r  labor  s u r p l u s  area 
s t a t u s ,  p r o t e s t  i s  denied because RFP eva lua t ion  scheme 
made no mention of l a b o r  s u r p l u s  area p re fe rence  and 
proposals  were eva lua ted  i n  s t r i c t  conformity with 
RFP's s t a t e d  c r i t e r i a .  

B-213296.2 Feb. 2, 2984 84-1 CPD 141 
COIVTRAC2'S--PROTESTS- -GENERA L ACCOUNTING OFFICE PROCEDURES-- 
RECUNSIDERAI1'ION REQUESTS--ORIGII/AL RECISION RENDERED I N  
RESPONSE 11'0 COURT Rh'QUEST--CG'URT iVOT INTERESTED I N  GAO 
RE CONSIDERA TION 

GAO w i l l  n o t  r econs ide r  a p r i o r  dec i s ion  rendered 
i n  response t o  an expres s ion  of interest f rom a 
c o u r t  unless t he  cour t  expres ses  an i n t e r e s t  i n  the  
r econs ide ra t ion  of the dec i s ion .  
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B-213458 Peb. 2, 1984 84-1 CPD 142 
COflTACTS--PI?OTESTS--GEflERAL A C C O U N T I N G  OFFICE .PROCEDURES-- 
TIMELIUESS OF PROTEST- -SOLICITATION IMPROPRIETIES--APPARENT 
I N  REQUESY FOR BEST AND F I N A L  OFFERS 

Protest against alleged improprieties in a solici- 
tation amendment that also requested best and final 
offers, filed with the offeror's response t o  the amend- 
ment, is untimely under GAQ Bid Protest Procedures. 

CONTRACY'S--PROTESTS--GENERAL ACCOUUTING OFFICh  PROCEDURES-- 
TIMELIIVESS OF ~ R ~ l ~ ~ ~ - - ~ O L ~ e ~ T A T ~ O N  I M P R O ~ R r ~ T ~ E ~ - - A P P A R ~ ~ T  
PRIOR TO ' B I D  OPENING/CLOSING DATE FOR PROPOSALS 

Protest based on alleged RFP impropriety that was 
apparent on the face of the solicitation is untimely 
since it was not filed prior to the closing date for 
receipt of initial proposals. 

B-213864 Feb. 2, 1984 84-1 CPD 144 
CONT'I IACTO~S--R~SPO~Sr~r~~TY-  -DE!ThEkfIflATION--REVIb'W BY G A G -  
AFFIRMATIVE FIIVDING ACCEPTED 

Bidder's ability to perform contract according to 
specifications is a matter of responsibility and 
GAO does not review a contracting officer's affirm- 
ative determination of responsiblity except in 
limited circumstances not applicable here. 

CONTRACTS--PROTESTS--CONTRA CT ADMINISII'RATIOB--NOT FOR 
R K S O L U T I O N  BY GAO 

Whether specification requirements are met during 
performance of contract is a matter of contract 
administration which GAO will not consider. 

B-212984, e t  aZ. Feb. 3, 1984 84-1 CPD 1 4 5  
GENE5!A L ACCOUIVTIUG OFFICE- - JURISDICTIOiV- - GONTM CTS--DISPUTES-- 
CONTRACT DISPUTES ACT OF 1 9 78 

C l a i m s  by a contractor against the government 
"relating t o "  a contract are properly f o r  pro- 
cessing under the Contract Disputes Act of 1978, 
rather than for resolution by GAO. 
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B-212489 Feb. 6, 1984 84-1 C,PD 1 4 6  
BIDS--INVITATIOIv FOR BIDS--SPECIFICATIONS--MINIMUM IfEEUS 
REQUIRMENT--ADMINISTRATIVE DEl%mINATION--REASONABLENESS 

GAO will not consider merits of allegations that 
more restrictive specifications are required to 
serve the government's interest. 

B-213205 Feb. 6, 1984 84-1 CPD 147 
COHTRACTS--PROTESTS--GENERAL ACCOUNTIflG OFFICE PROCEDURES-- 
TIMELIflESS OF PROTEST- -ADVERSE AGENCY ACTION EFFECT 

Protest to GAO concerning solicitation defect is 
untimely where firm protested to the contracting 
agency prior to the closing date for receipt of 
proposals b u t  dfd not protest to GAO within 10 
working days after closing occurred. Where agency 
does not take corrective action requested, closing 
constitutes initial adverse action on the agency- 
level protest. 

B-213569 Feb. 6, 1984 84-1 CPD 148 
SMALL BUSINESS ADMINISTRA X I O N - -  COflTM CTS- - COIVTRA CTING WIIL'H 
OTHh8 GOVERUMENT AGENCIES--PROCUREMEiVT UUDh'R 8 (a) PROGRAM-- 
REVIEW BY GAO 

GAO will n o t  review agency determination not to 
procure services under section 8(a) of  Small 
Business Act because government estimate of in- 
house cost  was lower than prices solicited from 
firms eligible under section E( a>, absent showing 
of fraud or bad fajl-th by procurement officials. 

B-213597.2 Feb. 6, 1984 84-1 CPD 149 
CONTRACTS--IN-HOUSK PERFOWNCE V. CONZRACYING OUT--COST 
COMPARISON- -EXHAUSTION OF ADMIUIZTRATTVE RtiMEDIES 

A protest of an agency's decision-based on an A-76 
cost  comparison-to retain in-house the performance 
of certain services is dismissed as premature 
where the protester's administrative appeal filed 
with the contracting officer has not been decided. 
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B-212332 ,F&. ?, 1984 84-1 CpO 1 5 0  
BIDS--EVALUATION--BSIS FOR EVALUATION--RELIANCE ON EX?ERTS 

Contracting officer acting in good faith has a 
right to rely on transportation evaluation made by 
transportation experts; moreover, the contracting 
officer is not obligated to furnish the protester 
with a copy of the rate tariff documents used in 
the transportation evaluation. 

BIRS--RESFONSIVh'iVESS--SOLICITATIOiV RLQUIREMENTS NOT SAIL'.TSFXED-- 
CONFORMUILITY OF EQUIPBZflT, ETC. OFFERG'D 

Shipping container dimensions which awardee inserted 
into its bid did not reflect the thickness of the 
specified container. But given that the inserted 
dimensions are exactly the same as the internal 
dimensions of the specified container described 
in the IFB's packaging data sheet, it is reasonable 
to conclude tha t  the awardee intended t o  furnish 
the specified container. Therefore, the awardee's 
bid was responsive to the IFB's shipping container 
requirements. 

B-212516 Feb. 7, 1984 84-2 CPD 151 
CONTRACTS--NEGO!l'TATION--OFFERS OR PROPOSALS--DISCUSSION WITB 
ALL OE'E'ERORS Rh'QUIREMEiVT--EXGEPTIONS--OFFERS NOT WITHIN 
COMPETITIYE BINGE 

Agency reasonably determined the protester's proposal  
to supply radio transmitters and receivers tech- 
nically unacceptable and excluded the proposal from 
the competitive range where the proposal failed to 
include information, required by the solicitation, 
detailing the design and engineering effort necessary 
to meet performance specifications in the solici- 
tation, and this failure could be cured only by 
major proposal revisions. 

CONTRACTS-- NEGOTIATION- -OFFERS OR PROPOSALS- - EVALUATION- - 
TECHNIChL ACCEPTABILITY- -BASED ON COUTENT OF PROPOSAL 

A technical evalustion must be based on infor- 
mation submitted with the proposal. No matter how 
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capable an offeror may be, if it does not submit an 
adequately written proposal, it will not be considered i n  
the competitive range or in line for discussions in 
a negotiated procurement. 

B-212640 Feb. 7, 1984 84-1 CPD 152 
COIVTBA CTS- -Iv%GOTIATION- -SOLE- SOURCE BASIS- - COMPETITIO I? 
IMPRACTICABLE TO OBTAIN- - UflAVAILABILITY OF ADEQUATE 
SPECIFICATIONS 

Fact that specifications given to prospective 
of ferors  were inadequate for responses from a l l  but 
one firm that had direct knowledge of the agency's 
requirement, so that the result was a de facto sole- 
source procurement from that firm, does not invali- 
date the award where the awardee in f a c t  was the only 
company that could meet the agency's need in the 
required timeframe. 

COflTRACl'S- -PROTESTS- -GEIvERAL ACCOUNTING OFFICE PROCEDURES-- 
TIhIELINESS OF PROIYEST--ADVERSh AGENCY ACTIOIV EFFhCT 

Where protester orally conveys to the contracting officer 
its concern that the specifications do not adequately set 
forth the agency's requirements and its belief that 
the solicitation should be clarified, communication between 
the protester and the contracting officer suffices as an 
agency protest. Consequently, since protest to agency w a s  
timely filed and subsequent protest t o  GAO was filed within 
10 working days of agency's confirmation of its requirements, 
matter is timely presented to GAO under Bid Protest Proce- 
dures. 

B-212660 Peb. 7, 1984 84-2 CPD 153 
CONT~CTS--h'EGOTIATION-- COMPETITIOIIl-- ADEQUACY 

Protest that delivery schedule unduly restricts compe- 
tition because more firms could compete at a later date 
is denied s ince  propriety of particular procurement is 
judged on whether government is obtaining reasonable 
prices through adequate competition and agency has 
received five proposals €or equipment manufactured by 
four firms which indicates that adequate competition 
is available. 
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B-212860 Feb. 7, 1984 84-1 CPD 153 - Con, 
CONTRA CY'S- -NEW!L''IATION--REQUESTS FOR PROPOSALS- -SPECIFICATIoIvS-- 
MINIMUM NEEDS--ADMINISTRATIVE D&TERMINATION 

Allega t ion  t h a t  s p e c i f i c a t i o n  r e q u i r i n g  "d isc  drive' '  
t o  be suppl ied  wi th  "cache" f e a t u r e  unduly r e s t r i c t s  
competit ion is denied s i n c e  agency has primary respon- 
s i b i l i t y  f o r  d r a f t i n g  s p e c i f i c a t i o n s  r e f l e c t i n g  minimum 
needs of t h e  government and GAO w i l l  n o t  o b j e c t  i n  t h e  
absence of evidence of a l a c k  of reasonable  b a s i s  f o r  
t h e  questioned s p e c i f i c a t i o n .  

CONTRAGTS--flEGOTIATIOIV--REQUKSTS FOR PROPOSALS--SPECIFICATIOflS-- 
PERFORMA NCti - V .  DESIGfl SPh'CIFICATIONS 

Allega t ion  t h a t  s p e c i f i c a t i o n s  and eva lua t ion  c r i t e r i a  
are excess ive ly  genera l  and vague and prevent t h e  
submission of i n t e l l i g e n t  proposals  i s  denied s i n c e  
s p e c i f i c a r i o n s  adequately d e t a i l e d  agency's require-  
ments and eva lua t ion  f a c t o r s  s ra ted  with s u f f i c i e n t  
c l a r i t y  basis upon which proposals  would be evaluated.  
Mere presence of r i s k  o r  uncer ta in ty  does not  make 
s o l i c i t a t i o n  improper. 

EQUIPMENT--AUTOMAS'IC DATA PROCESSING SYS!!%MS--BENCfiM4RKING-- 
POSTCLOSING--PROPRIETY 

RFP provis ion  al lowing f u n c t i o n a l  demonstration of 
t e n t a t i v e l y  s e l e c t e d  equipment a f t e r  r e c e i p t  o f  b e s t  
and f i n a l  offers  is  not  ob jec t ionable .  

3-223314 Feb. 7, 1984 84-1 CPD 1 5 4  
BIDS- -MISTAKES- - CORfi'ECY'IOIV- -AFTER BID OPEIVIflG--RULE 

GAO w i l l  not  d i s t u r b  a d m i n i s t r a t i v e  determinat ion Eo 
p e r m i t  c o r r e c t i o n  of  mistake a l l e g e d  a f t e r  b i d  opening 
b u t  before  award unless  t h e  determinat ion has no 
reasonable  b a s i s .  

BIDS- -MISTAKES- -CORR~CT~~~- -~ IDr;NCE OF ERROR--SWFJCIENCY 

Agency determinat ion t o  permit c o r r e c t i o n  i n  b id  was 
proper where agency reasonably determined t h a t  bidder  
presented clear and convincing evidence of t h e  mistake 
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and the intended bid and worksheets evidence that the 
mistake was the result of an obvious extension error. 

GEflERA L ACCOUNTING OFFICE-- JUBISDICTION- - CONTRA CTS--MISTAxFS 

GAQ will consider protest against bid correction 
where competing bidder points o u t  substantial 
magnitude of correction and requests GAO review 
without more specific allegation of impropriety. 

B-213580 Feb. 7, 1984 84-2 CPD 255 
COlVTRACTS--PRO3'ESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLTCITAZ'ION CANCELED 

Protest against sole-source procurement is academic 
because agency indicates that solicitation will be 
canceled and requirement w i l l  be competitively 
acquired. 

B-214123 Feb. 7, 1984 84-1 CPD 156 
OFFICE OF MANAGEMEJIT AND BUDGET--CIRCULARS--NO. A- 76--POLICY 
MATTERS--NOT FOR GAO REVIEW 

Determination under Office of Management and Budget 
Circular No. A-76 to contract out f o r  services in lieu 
of performance by government employees is a matter of 
executive policy not reviewable in bid protest filed 
by union representing federal employees. 

B-214479 Feb. 7, 1984 84-1 CPD 157 
GENERAL ACCOUNTING OFFICE'--JURISDICTIOIV--CONT~CII;S--OPT~ONS-- 
!/ON- EXERCISE 

Where an optlon is exercisable at the discretion 
of the government, the decision not to exercise the 
option i s  a matter of contract administration which 
GAO will not review under its b i d  protest function. 

B-213010 Feb. 8, 1984 84-1 CPD 158 
CONTRACTS--NEGOTIA!FION--RE'QUESI'S FOR PROPOSALS--FAILURE TO 
SOLICXT 

The failure of a f i rm to receive a copy of the soli- 
citation does not prevent award and require resoli- 
citation where there was a significant effort to 
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obtain competition, a reasonable price was obtained, and 
there was no deliberate attempt to exclude the pro- 
tester from competition. This rule applies even though 
only one offer is received. 

CONTR4CTS--PI?OTESirS--ALLEGA!TIOIVS-- BIAS-- UNSUBSIIAIVTXATED 

Unfair or p r e j u d i c i a l  motives will not be attributed 
to procurement officials on the basis of inference o r  
supposition. Where the written record not only fails 
to demonstrate bias o r  discrimination against the 
protester, but in fact suggests an alternative explana- 
tion for the agency actions in dispute, then the pro- 
tester‘s allegations are properly to be regarded as 
mere speculation. 

COUTRA CTS- - PROTESTS- -A LLhGA TIONS- - SPECULA TIVE 

A s  a general rule, a protester has the burden of 
affirmatively proving its case. GAO will not conduct 
an independent investigation to establish the 
validity of a protester’s speculative statements, 
but will instead essentially rely upon the factual 
record developed by the parties. 

COflTRA CTS- - PROTESTS- - BURDEN OF PROOF- - ON PROII’ESTER 

Where the protester fails to show that the alleged em- 
ployment of a former employee of the procuring 
agency by the awardee and the alleged employment of 
a former employee of the awardee by the procuring 
agency in any way influenced the procurement, then 
protester has failed t o  carry its burden of affir- 
matively proving that the procurement was tainted by 
conflict of interest. 

B-214070 Feb. 8,  1984 84-1 CPD 160 
CONTRACTS- -A WARD5’e-F OREIGN FIRM AWARDEE- - PROPRIETY OF A W M R  

Protest against proposed award of contract to foreign 
firm is dismissed since there is no federal law or 
regulation preventing foreign firms from competing on 
government contracts. 
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E-212873 Feb. 9, 1984 84-1 CPD 1 6 1  
COIVTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
XIMELIflESS OF PRQXEST--DATE BASIS OF PROTEST MADE MOW TO 
PROTESTER 

GAO concludes that initial basis for protest i s  
abandoned and will not be considered. Contention 
that protester should have been granted waiver from 
prohibition against purchase of nondesignated or 
nonqualifying country end products under title I11 of 
Trade Agreements Act of 1979, 19 U.S.C.  2511, et seq., 
is untimely because not filed within 10 working days 
of when protester should have known of bas i s  €or 
protest. 

B-213258 Feb. 9, 1984 84-1 CPD 162 
3IDS--INVITATION FOR BXDS--CABCELLAYION--AFTER BID OPENING- 
NONRESPONSIUE BIDS 

Cancellation of an IFB is appropriate where all 
bids received have been properly rejected as nonresponsive. 

BIDS--RESFONSIVENEsS--BRRND NAME OR EQUAL PROCUREMENT 

A bid in a brand name o r  equal solicitation which fails 
to indicate conformance with a salient characteristic 
is nonresponsive and must be rejected, and cannot be 
amended by information furnished after bid opening in 
order to make it responsive. 

B-212950.2 Feb. 10, 1984 84-1 CFD 164 
OFFICE OF MAllrAGEMENl' AND BUDGET-- CIRCULARS--llrO. 
MT!l'ERS--NOT FOR GAO REVIEW 

A- 76--POLICY 

GAO will not review a protest against an agency's 
converting a contracted commercial activity t o  an 
in-house commercial activity without following the 
procedures set forth in Office of Management and 
Budget Circular A-76 because, except under limited 
circumstances not present here, we regard compliance 
with the circular as a matter of executive branch 
policy. 

I 
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B-213026 Feb. 10,  1984 84-1 CPD 165 
CONTRA.C!l'S--PROTESTS--GEiVERAL ACCOUNTING OFFICE PROGITDURES-- 
TINELTNESS OF PROTEST--NEW ISSUES-- UNRELATED Y'O ORIGINAL 
PROTEST BASIS 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  its proposal  w a s  improperly 
r e j e c t e d  as t e c h n i c a l l y  unacceptable ,  f i r s t  r a i s e d  
s e v e r a l  months a f t e r  award, i n  comments on agency's 
r e p o r t ,  i s  untimely and not  f o r  c o n s i d e r a t i o n  s i n c e  it 
raises new and independent ground f o r  p ro t e s t  which 
does n o t  independently s a t i s f y  t i m e l i n e s s  c r i te r ia  of 
GAO's Bid P r o t e s t  Procedures.  

B-213876 Feb. 10,  1984 84-1 CPD 167 
CONTRACTS- -PROTES!t'S- -MOOT, ACADEMIC, ETC. QUESTIONS-- 
CONTRAcl2--TERMIIvATED FOR CONVEflIEflCE 

Where agency determines t h a t  p r o t e s t  has  m e r i t  and t akes  
a p p r o p r i a t e  remedial  a c t i o n ,  f u r t h e r  development and 
cons ide ra t ion  of p r o t e s t  by GAO would s e r v e  no u s e f u l  
purpose. 

B-214095.2 Feb. 10 ,  1984 84-1 CPD 168 
COiVTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KIVOW TO 
PROTESTER 

P r o t e s t  a g a i n s t  r e j e c t i o n  of b i d  f i l e d  with GAO more than 
10 working days a f t e r  p r o t e s t e r  l e a r n s  of r e j e c t i o n  
of b i d  and basis fo r  r e j e c t i o n  i s  dismissed as untimely. 

B-214173 Feb. 10, 2984 84-1 CPD 171 
CONTmCTORS- -RESPONSIBILITY- -DETERMIUATION- - RE UIEW BY GAO- - 
AFF'IIZMATIVE FINDIIVG ACCEPTED 

Grant complaint cha l l eng ing  t h e  c a p a b i l i t y  of awardee  
to provide c e r t a i n  materials and s e r v i c e s  a t  a p a r t i c u l a r  
p r i c e  relates t o  a matter of r e s p o n s i b i l i t y  which w i l l  not  
be reviewed absent  a showing t h a t  t h e  c o n t r a c t i n g  agency 
a c t e d  f r a d u l e n t l y  o r  i n  bad f a i t h .  
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B-214222 Feb. 10, 1984 84-1 CPD 173 
CONTRACTS-- FRO!l'ESTS--GEiVER4L ACCQUNITING OFFICE PIIOCEDURES-- 
TIMELINESS OF PROTESTS--SOLICZl'ATION I ~ ~ O ~ R I E T ~ E S - - A P F ~ E ~ T  
PRIOR TO BID OPEIVING/CLOSING DATE FOR PROPOSALS 

Protes t  f i l e d  with GAO wi th in  10 working days of 
agency's d e n i a l  of p r o t e s t  i s  untimely because it 
p e r t a i n s  t o  a l l e g e d  d e f e c t  i n  i n v i t a t i o n  €or  b i d s  and 
was not  f i l e d  with agency u n t i l  a f t e r  b i d  opening. 

B-214239 Peb. 10, 1984 84-2 CPD 174 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROX~ST--SOLIC~TAT~ON IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENIUG/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a n  a l l e g e d l y  r e s t r i c t i v e  s o l i c i t a t i o n  pro- 
v i s i o n  is untimely, and w i l l  not be considered on t h e  
merits, where not  f i l e d  i n  GAO u n t i l  a f t e r  t h e  c l o s i n g  
da te .  

3-210223.4, R-210223.5 Feb. 23, 1984 84-1 CPD 176 
BIDS--ACCEPTANCE--NOT PREJUDICIAL TO OTHER BIDDERS 

Where t h e  l o w  bidder  o f f e r s  a l e s s e r  monthly p r i c e  
f o r  t h e  f i r s t  program year  than f o r  subsequent years  i n  
a mult iyear  procurement, d e s p i t e  a requirement t h a t  
the u n i t  p r i c e  be  t h e  same f o r  a l l  years ,  but  t h e  low 
b id  would be low even i f  c o n t r a c t  were t o  be terminated 
a f t e r  t h e  f i r s t  o p e r a t i o n a l  month, and no pre judice  
would r e s u l t  t o  o t h e r  b idders  from acceptance of t h e  
low bid s i n c e  d i f f e r e n c e  between low b id  and second low 
bid i n d i c a t e s  low b id  would have been low even i f  t h e  
second low bidder  had been permit ted t o  b id  i n  the same 
manner, the  low bid may be  accepted. 

BIDS-- UNBALANCED- -RESPONSIVh"ESS OF B I D  

Since an unbalanced b id  i s  unacceptable only i f  it i s  
both mathematically unbalanced, k, bid i t e m s  do not  
c a r r y  t h e i r  f a i r  share  of t h e  c o s t  of  t h e  work plus 
p r o f i t ,  and m a t e r i a l l y  unbalanced, i . e . ,  t h e r e  is a rea- 
sonable  doubt t h a t  award t o  t h e  bidder  w i l l  no t  r e s u l t  
i n  t h e  lowest u l t imate  c o s t  t o  t h e  government, then a 
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l o w  b i d  s i g n i f i c a n t l y  lower than a l l  o t h e r  bids and 
r e s u l t i n g  i n  the lowest u l t i m a t e  c o s t  t o  the government 
even if t h e  procurement is terminated af ter  the f i r s t  
o p e r a t i o n a l  month is not unacceptable.  

COIVTRACTS--PROTES~S--G~NE~L, ACCOVNTIUG OFFICE PROCEDURES-- 
TIMELIiVESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENIIiG/CLOSIIVG DATE FOR PRGPOSALS 

A p r o t e s t  t h a t  a s o l i c i t a t i o n  is defective because 
i t s  p rov i s ions  are s u b j e c t  t o  i n c o n s i s t e n t  i n t e r p r e -  
t a t i o n s  is untimely where i t  is not  f i l e d  u n t i l  a f t e r  
b i d  opening, s i n c e  ou r  Bid Protest Procedures,  4 C.F.R. 
21.2(b) (1) r e q u i r e  t h a t  p r o t e s t s  based on s o l i c i t a t i o n  
i m p r o p r i e t i e s  apparent  p r i o r  t o  b i d  opening must be f i l e d  
p r i o r  t o  b i d  opening t o  be t imely.  

13-211857, B-211857.2 Feb. 13, 1984 84-1 CPD 177 
CQflTR4 CTS- -A WARDS- -PROTEST PEUDING- -LEGALITY OF A W ! D  

Al lega t ion  t h a t  c o n t r a c t i n g  agency awarded c o n t r a c t  a f t e r  
r e c e i v i n g  n o t i c e  of p r o t e s t  does not  a f f e c t  t h e  v a l i d i t y  
of award. 

COiVTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT- -FAXLURE TO DISCUSS- -SITUATIONS 
NOT REQUIRING DISCUSSION 

Procuring agency's determinat ion no t  t o  p o i n t  out  
d e f i c i e n c i e s  i n  p r o t e s t e r ' s  c o s t  proposal  was n o t  
p r e j u d i c i a l  t o  p r o t e s t e r .  

CONTRACTS--flEGOTIATIOIV--OFFERS OR PROP~SALS--ElrALUAT~ON-- 
CRITERIA-- UNSTATED 

Omission of FPR Temp. Reg. 45," concerning compensation 
l e v e l s  f a r  p r o f e s s i o n a l  employees i n  RFP's, d i d  not  
p r e j u d i c e  p r o t e s t e r ,  because a p p l i c a t i o n  of r e g u l a t i o n  i n  
e v a l u a t i o n  of proposals was c o n s i s t e n t  w i th  r e g u l a t i o n ,  
and o f f e r o r s  were otherwise O n  n o t i c e  t h a t  t h e i r  pro- 
posed compensation l e v e l s  would be  a s ses sed  f o r  c o s t  
real ism.  

4 9  

i 



B-211857, B-211857.2 Feb. 13, 1984 84-1 CFD 177 - Con. 
CONTRACTS- -NEGOTIATION--OFFEBS OR P~OPOSALS--~ALUATION-- 
TECHflICAL SUPERIORITY V. COST - 
Allegations that DOL improperly evaluated cost of 
protester's proposals in two separate procurements for 
similar services are without merit. 
agency's decision to award to high cost, technically 
superior proposal, instead of protester's low cost 
proposal was consistent with evaluation criteria and 
rationally based. In second procurement, award to 
low cost proposal was proper where proposals were rated 
substantially equal in technical merit. 

In first procurement, 

CONTRACTS- -PROYESITS- -GENERAL ACCOUNTING OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENING/CLOSIllrG DATE FOR PRQPOSALS 

Allegations that agency should have procured the required 
services by formal advertising rather than by negotiation 
and that RFP's should have included the Service Contract 
Act provisions are untimely since alleged defects were 
apparent on the face o f  the RFP's and were not protested 
before the closing date as required by GAO Bid Protest 
Procedures, We do not consider issues significant enough 
to warrant their consideration. 

CONTRACTS- -PIzQITESTS--MOO!F, ACADEMIC, ETC. QUESTIONS 

GAO need not consider allegation that: contracting 
officers lacked proper contracting authority since 
procuring agency may cure alleged defect. 
of contract, therefore, is not  affected. 

Validity 

3-212378.7 Feb. 13,  1984 84-1 CPD 178 
CONT'CTS--NEGOTIATION--OFFERS OR PROPOSALS--EYALlJA!l'ION-- 
REASONABLE 

GAO will not disturb agency's evaAaL-ibr.. G%' tech- 
nical proposal absent showing that evaluation was 
arbitrary or in violation of  procurement laws or 
regulations. Record does not show that agency 
evaluation of protester's proposal was arbitrary. 
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B-212378.7 Feb. 13, 1984 84-1 CPD 178 - Con. 
C O N ~ ~ G T S - - P R O T ~ S ~ S - - G E ~ E ~ L  ACCOUiVTIflG OFFICE PROCEDURES-- 
TIMELINESS OF PROl'ES!l'--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO CLQSING DATE FOR RECEIPT OF PROPOSALS 

Protest concerning alleged deficiencies in solicitation 
specifications is untimely and not f o r  consideration 
since protest initially raising these issues was not 
filed with our Office until well after closing date for 
receipt of technical proposals. 

3-212847 Feb. 13, 1984 84-1 CPD 179 
BIDS- - INVXTATION FOR BIDS- -SPECIFICATIONS--MINXMLhY NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

Protester's private agreement n o t  to compete for 
specified item, which places it at a competitive 
disadvantage, does not cause a specification which 
otherwise represents the legitimate needs of the 
procuring agency to be unduly restrictive of 
comp e t i t ion. 

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--RESTBICTIYE-- 
BURDEN OF PROVING UNDUE RESTRIGTION 

The protester has not met its burden of showing that 
the agency's specification was in excess of minimum 
needs or unduly restricted competition where the 
agency shows that only the specified design has been 
field tested and has features that maximize its 
effectiveness, even though the protester contends 
that its alternate design is equally effective and 
has been procured by the agency previously, albeit for 
reasons of urgency. 

BIDS- -IN VITATION FOR BIDS- - SPEGIFICA TIONS- -TESTS- - ADMINISTRATIVE 
DETEIZMIIA TIOIV 

GAO will not question agency determination not to 
field test protester's proposed alternate to the 
specified design where testing is both extensive 
and expensive and where the protester's inability t o  
compete is the result of its private agreement not 
t o  compete, rather than any restriction in the speci- 
f ication. 
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B-213032 Feb. 13, 1984 84-1 CPD 180 
CONTRACTS- -REQUESTS FOR QUOTATIONS--SPECIFICATIONS-- 
RESTRICTIVE-- ''APPROVED SOURCE" RLQUTREVENT 

Agency properly restricted procurement of spare air 
compressor parts to original equipment manufacturer's 
parts where agency neither possessed nor had rights 
to the original equipment manufacturer's technical 
data necessary f o r  competitive procurement and only 
the original equipment manufacturer's parts had been 
tested for relfability. 

B-213327.2 Feb. 13, 1984 84-1 CPD 181 
CONTRACTS--PROTESTS--GElvERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDEMTIOIV REQUESTS--EEZROII OF FACT OR LAW--NOT ESTABLISHED 

Request for reconsideration which contains infor- 
mation previously considered is denied. 

B-213347 Feb. 13, 1984 84-1 CPD 182 
COIvTRACTS-- NEGOTIATION- -OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICALLY EQUAL PROPOSALS--PRICE DETERMINATIVE FACTOR 

Where competing technical proposals are essentially 
equal, cost may become the determinative factor even 
though cost was ranked as the least important evalua- 
tion factor in the solicitation. 

CONTRACTS-- NEGOTIATIOIV--OFFERS OR PROPOSALS--POINT RATING-- 
REQUIREMEIiT NOT MANDATORY 

While technical point ratings are useful as guides f o r  
intelligent decisionmaking in the procurement process, 
selection officials are not bound by the scores and 
whether one proposal is superior to another depends 
upon the facts and circumstances of each procurement 
and is primarily a matter within the discretion of the 
selection official. 
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B-213347 Peb. 13, 2984 84-1 CPD 182 
CONTRACT'S-- PROTESTS- -GENERAL ACCOUNTIIVI; OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICIXATION lBFROPRIETIES--AFFARENT 
PRIOR TO BID OPENIflG/CLOSIIVG DATE FOR PROPOSALS 

Protest against the applicability of the Trade Agreement 
Act of 1979 to the procurement, where an amendment to the 
solicitation stated that the Trade Agreement Act was 
applicable to the procurement, is untimely and not for 
consideration, since the issue was not raised prior to 
the submission of initial proposals. Each individual 
basis of protest must independently satisfy the time- 
liness standards established in GAO's Bid Protest Proced- 
ures. 

B-213619 Feb. 13, 1984 84-2 CPD 183 
CONTRACXORS--RESPONSIBILITY--DETERMINATION--RZVIEW BY GAO-- 
NONRESPONSIBILITY FINDINC 

GAO will not disturb contracting agency's deter- 
mination that protester was nonresponsible where 
protester could not perform at levels required by 
IFB immediately upon award of contract. Protes- 
ter admitted to preaward survey team that it needed 
to obtain some equipment and make some personnel 
changes in order t o  perform at IFB-specified 
levels and to complete work within time schedules 
set  forth in I F B .  Moreover, protescer was about to 
move from one facility to another shortly after 
preaward survey was conducted and agency had work 
backlog which might cause work orders to be placed im- 
mediately after award. In these circumstances, agency 
determination was reasonable. 

CONT~CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROGEDURES-- 
TIMELIIVESS OF PROTEST--SOLICIXATIOill I M P R O P R I E T ~ E S - - A P P ~ E ~ X  
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest t h a t  short period between bid opening and 
scheduled commencement of performance of contract was 
an unnecessary restriction on competition is dismissed. 
IFB set forth both the bid opening date and the perfor- 
mance schedule and, therefore, this issue should have 
been apparent to protester from a reading of the IFB. 
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Since t h i s  i s s u e  was not p r o t e s t e d  u n t i l  a f t e r  b i d  
opening, it is untimely under s e c t i o n  21 .2 (b ) ( l )  of 
GAO Bid P r o t e s t  Procedures which r e q u i r e s  p r o t e s t s  based 
on a l l e g e d  i m p r o p r i e t i e s  which are apparent  p r i o r  t o  
bid opening t o  be f i l e d  p r i o r  t o  b i d  opening i n  o rde r  
t o  be considered.  4 C.F.R. 21 .2 (b ) ( l )  (1983) .  

B-2.24000 Feb. 13, 1984 89-1 CPD 184 
CONThYCTS--SUBCOUTRACTS--MINIORITY SUBCONTRACTING 

Prime ope ra t ing  c o n t r a c t o r  p rope r ly  d i d  not g ive  
a p re fe rence  t o  minor i ty  business  f o r  a guard ser- 
vices subcon t rac t  where the s o l i c i t a t i o n  d i d  not: 
s e t  a s i d e  t h e  a c q u i s i t i o n  f o r  such businesses .  

B-214162 Feb. 13, 1984 84-2 GPD 185 
CONRACTS--PROTESTS--GEflERAL ACCOUflTING OFFICE PROCEDURES-- 
TINELINESS OF PROTEST--SOLICITATION I ~ ~ O F R I E T ~ ~ S - - A Z ~ ~ ~ T  
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

P r o t e s t  based on agency's f a i l u r e  t o  send p r o t e s t e r  
a copy of t h e  s o l i c i t a t i o n ,  which w a s  pub l i c i zed  i n  
t h e  Commerce Business Dai ly ,  i s  untimely s i n c e  i t  i s  
f i l e d  more than 10 days a f t e r  the i n i t i a l  c lo s ing  
d a t e  € o r  r e c e i p t  of proposals .  

23-210806 Feb. 14, 2984 84-1 CPD 186 
COiVThYCTilRS--RESPOIVSIBILITl!--DETERWIUATION--REVIEW BY GAO-- 
AFFIRMATIVE FINRIflG ACCEPTED 

GAO does no t  review c o n t r a c t i n g  o f f i c e r s '  aff i rma-  
t i v e  de t e rmina t ions  of r e s p o n s i b i l i t y  except i n  
l i m i t e d  circumstances no t  shown t o  be p r e s e n t  i n  
t h i s  case. 

COUTh?AC!TS--NEGOTIATION-- OFFERS OR PROPOSALS--EYALUATIOfl-- 
TECHNICAL ACCEPTABILITY- -A RMINISTRA TIVE DETERMINATION 

The de te rmina t ion  o f  t he  relative m e r i t s  of offaors' 
t e c h n i c a l  proposals  i s  p r i m a r i l y  t h e  r e s p o n s i b i l i t y  
of the procuring abency and w i l l .  be questioned by GAO 
only upon a clear showing of unreasonableness,  abuse 
of  d i s c r e t i o n  o r  v i o l a t i o n s  of procurement s t a t u t e s  
or  r egu la t ions .  P ro te s t  is denied where record evi- 
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dences a reasonahle b a s i s  Xor procuring agency's 
conclusion that awardee, whose firm fixed price was 
approximately 10 percent below the protester's also 
submitted the technically superior proposal. 

CONTRA C!TS-- PROTESTS- - GEflERA L A CCO UNTING OFFICE PROCEDURES-- 
TIMEL1 NESS OF PROTEST- -SOLICITA!L'ION IWROPRIETIES- -AP.PAREflT 
mrm TO BID OPEPIING/CWSI#G DATE FUR PROPOSALS 

Contention that solicitation specifications are 
improper in that they contain design features paten- 
ted by protester's supplier is untimely because 
protest was not filed until after the closing date 
f o r  receipt of initial proposals. 

B-211240.2 Feb. 14, 1984 84-1 GFD 2 8 7  
CON!l'RA171TS--PROTESTS--INTERESTED PARTY R E Q U I R E M E N r - - P O r L  
SUBCONTRACTORS-- RESTRICTIVE PROCUREMEIVT ALLEGATIOIV 

Requirement for new operating system, available from 
only one vendor, is not unduly restrictive where nothing 
in solicitation precluded third party from offering 
that vendor's computer with peripherals from other man- 
ufacturers. Protester, supplier of mass storage perip- 
heral devices, was affected by requirement for new 
operating system only because manufacturers of compatible 
computers were affected; consequently, these manufacturers 
stand between protester and challenged requirement as 
parties of  greater interest, foreclosing protester's sta- 
t u s  as an interested party. Decision is affirmed. 

B-211936 Feb. 14, 1984 84-1 CPD 188 
CONTRACTS- - NEGOTIATIOIV- - OFFERS OR PROPOSALS- - EYA L UATION-- 
TECHUICAL SUPEfiIOEITY - V. COST 

In a negotiated procurement, an agency may make 
cost  versus technical tradeoffs, subjec t  to the 
tests of rationality and consistency with the es- 
tablished evaluation factors. Where a solicitation 
states that "Price Advantage'' is worth no more 
than 10  of  100 evaluation points, the agency reason- 
ably may determine that the advantages o f  a proposal 
rated 20 percent higher technically than another out- 
weigh the other's 8.9  percent cast advantage. 
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3-211936 Feb. 1 4 ,  1984 84-1 CPD 188 - Qn. 
COIVTMCTS-- PROTESTS-- GENEML A CCOUflTIiVG OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--DATE BASIS OF PROTb'ST' M D E  KNOWN TO 
PROTESTER 

I 
A p r o t e s t e r ' s  complaints concerning t h e  conduct of 
n e g o t i a t i o n s  a r e  untlmely when f i r s t  r a i s e d  6 months 
l a te r .  

FREEDOM OF INFORMATION ACT- -DISCLOSURE REQUESTS--RECORDS 
OF AGEBCIES, ETC., OTHER THAN GAO--AUTHORITY OF GAO TO REQUXRE 
DISCLOSURE 

GAO has RO a u t h o r i t y  under t h e  Freedom of Information 
A c t  t o  determine when o r  what information must b e  
disc losed  by government agencies .  

B-222462.2 Feb. 14, 1984  84-1 CPD 189 
CONTRACTS--PROTESTS- -GEIvERAL ACCOUlVTIlVG OFFICE PROCEDURES-- 
RECONSIDERATIOIV REQUESTS--ADDITIONAL EYXDENCE SUBMil'TED-- 
AVAILABLE BUT NOT PREVIOUSLY PROVIDED TO GAO 

Orig ina l  dec is ion  i s  affirmed where request  f o r  re- 
cons idera t ion  p r e s e n t s  information which w a s  known t o  
p r o t e s t e r  and could have been presented i n  connection 
with i t s  i n i t i a l  p r o t e s t  or  arguments which were p r e -  
v ious ly  considered and r e j e c t e d .  

3-212453 Feb. 14,  1984 84-1 CPR 190 
CONTRACTS- -PBOTESTS- -GENERAL A CCOUNTING 
TIMELINESS OF PROT.EST--ADVERSE AGENCY ACTION EFFECT 

OFFICE PROCEDURES-- 

A p r o t e s t e r ' s  continued p u r s u i t  of i ts  p r o t e s t  with t h e  
c o n t r a c t i n g  agency, d e s p i t e  t h e  i n i t i a l  r e j e c t i o n  of i ts  
p r o t e s t ,  does n o t  extend t h e  t i m e  o r  obvia te  t h e  necces- 
s i t y  of f i l i n g  a p ro te s t  wi th  GAO wi th in  10  working days 
of  the i n i t i a l  adverse agency ac t ion .  

CONTRACTS- - PROTESTS- - GEflEE.4 L ACCOUNTIDG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROYEST MADE KNOWN TO 
PROTESTEB 

Under our Bid P r o t e s t  Procedures,  a p r o t e s t  must be 
f i l e d  n o t  l a te r  than 10 days a f t e r  the b a s i s  f o r  p r o t e s t  
is known o r  should  have been known, whichever i s  e a r l i e r .  
A n  FOIA reques t  does not  t o l l  t h a t  requirement. 
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B-212689.3, B-212689.4 Feb. 14, 1984 84-1 CPD 391 
BIDS- -INVITATXW FQR BIDS- -CANCELLA TION - -RESOLICITA!TIOfl- -USE 
OF PROPER COST EVALUATION CRITERIA 

Where wage de te rmina t ion  i n c r e a s i n g  wage rate waa 
received a t  least 10 days p r i o r  t o  b id  opening, but  
w a s  not included i n  s o l i c i t a t i o n  by amendment, c o n t r a c t -  
ing o f f i c e r ' s  c a n c e l l a t i o n  and readvert isement  of r e q u i r e -  
ment w e r e  proper .  
then modified c o n t r a c t  t o  inc lude  wage determinat ion 
would have been tantamount t o  awarding a c o n t r a c t  d i f f e r e n t  
f r o m  t h e  one a d v e r t i s e d  . 

To have made award t o  low bidder  and 

B-212713 Feb. 14, 1984 84-1 CPD 192 
AJTITRUST MATTERS- J URISDICTIQN- -DEPARTY!EflT OF JUSTICE 

Where t h e  p r o t e s t e r  does not  a l l e g e  t h a t  t h e r e  
was inadequate  competi t ion and unreasonable p r i c e s ,  
a n  a l l e g a t i o n  t h a t  t h e  award c r e a t e d  a v i r t u a l  mono- 
poly i n  t h e  awardee provides  no b a s i s  f o r  quest ioning 
t h e  p r o p r i e t y  of t h e  award. To t h e  e x t e n t  t h a t  pro- 
tester a l l e g e s  a n t i t r u s t  v i o l a t i o n s ,  t hese  are matters 
fo r  t h e  Attorney General ,  and GAO will not  consider  
them under i t s  b id  p r o t e s t  f u n c t i o n s .  

CONTRACTS- -NEGOTIATION - -OFFERS 
CRITERIA - -ADMINISTRATIVE DETERMINATION 

OR PROPOSALS- -EVALUATIOfl- - 

The record i n d i c a t e s  t h a t  t h e  procuring agency: (1)  
properly evaluated t h e  p r o t e s t e r ' s  t e c h n i c a l  proposal  
i n  accordance wi th  t h e  e v a l u a t i o n  cr i ter ia  set  f o r t h  i n  
t h e  r eques t  f o r  p roposa l s ;  ( 2 )  discussed a p a r t i c u l a r  
c o n t r a c t  l i n e  item proposal  w i th  t h e  p r o t e s t e r ;  (3) 
el iminated t h e  p r o t e s t e r  on another  c o n t r a c t  l i n e  i t e m  
a t  i s s u e  due t o  c o s t  c o n s i d e r a t i o n s ;  and ( 4 )  prope r ly  
evaluated the awardee's t e c h n i c a l  support  c a p a b i l i t i e s ,  

The Department of t h e  Treasury had an i n t e r e s t  i n  t he  
s u b j e c t  matter of t h e  s o l i c i t a t i o n  and may have recom- 
mended t h e  p r o t e s t e r  f o r  award. Neve r the l e s s ,  t h e  
procuring agency was not required t o  fo l low t h i s  recomm- 
endat ion s i n c e  w e  are no t  aware of any requirement t h a t  t h e  
Amy permit  t h e  Treasury t o  eva lua te  proposals .  

i 
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B-212719 Feb. 14, 198J 84-1 CPD 192 - Con. 
CONTRACTS- -PROTESXS- -ALLEGATIOllrS- -BIAS- -UNSUBSTANTIATED 

On c o n f l i c t  of i n t e r e s t  ques t ions  concerning employees 
and ex-employees of c o n t r a c t i n g  agenc ie s ,  GAO's b id  pro- 
t e s t  review func t ion  i s  to  determine whether t h e  employee 
involved may have exe r t ed  p r e j u d i c e  f o r ,  or b i a s  on 
behalf  o f ,  t h e  company which w a s  awarded the  c o n t r a c t  with- 
o u t  regard t o  whether t h e  employee may have a l s o  engaged 
i n  conduct c o n s t i t u t i n g  a c o n f l i c t  of i n t e r e s t .  Based on an 
a n a l y s i s  of t h e  evidence of record, award may not  be 
quest ioned under t h i s  review s t anda rd .  

CONTRACTS--PRM%STS- -ALLEGATIONS- 4JiVSUESTAflTIATED 

The p r o t e s t e r  a l l e g e s  t h a t  the awardee is improperly 
engaging i n  se l f - in su rance ,  bu t  t he  p r o t e s t e r  has  
n o t  shown t h a t  the awardee d i d  not comply wi th  Defense 
Acqu i s i t i on  Regulation 10-303 (b)  (Defense Acqu i s i t i on  
C i r c u l a r  No, 76-42,  February 28,  1983) concerning 
se l f - in su rance .  

C O ~ T ~ C T S - - P R o T E S ~ ~ - - B U R ~ E N  OF PROQF--O1v PROTESTER 

P r o t e s t e r  has  not  met i t s  burden of  a f f i r m a t i v e l y  
proving i t s  c a s e  where t h e  p r o t e s t e r  and t h e  agency 
submit c o n f l i c t i n g  s t a t emen t s  as t o  whether t h e  awar- 
d e e ' s  i n i t i a l  proposal  w a s  t ime ly .  

COIVTRACTS- -PROTESTS- -GENERA L ACCOUflTIUG OFFICE PROCEDURES- - 
TIMELIIVESS OF PROTEST-SOLICITATION JMPROPRIETIES--APPAREIT 
PRIOR TO BID OPEiVING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  an a l l e g e d  impropriety i n  t h e  RFP 
is untimely when i t  i s  not  f i l e d  unril  a f t e r  t he  c l o s i n g  
d a t e  for t h e  r e c e i p t  Qf i n i t i a l  proposals .  Each i n d i v i -  
dua l  b a s i s  of p r o t e s t  must independently s a t i s f y  t h e  
t i m e l i n e s s  s t anda rds  e s t a b l i s h e d  i n  GAO's Bid P r o t e s t  
Procedures.  

B-212858.2 Feb. 14 1984 84-2 CPD 193 
COIVTRA CTS- -PROTESTS- - G E ~ R A  L A CCOUNTIIUG OFFICE PROCEDURES- - 
ERROR OF FACT OR LAW--NOT ESTABLISHED 
Where r eques t  f o r  r e c o n s i d e r a t i o n  f a i l s  t o  demon- 
s t ra te  any erroneous fact or law, p r i o r  d e c i s i o n  i s  
af f inned. 
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B-213148 Feb. 14,  1984 84-3 CPD-195 
BOLVDS- -BID--DISCIIEPAflCY BETWEEN BID AND B I D  BOND--BID BOflD 

Agency proper ly  rejected a b i d  bond t h a t  designated one 
f i rm a s  t h e  intended corpora te  surety but  was submitted 
with a power of a t t o r n e y  from a d i f f e r e n t  corpora te  
sure ty  where t h e  s u r e t y  designated on t h e  bond was not on 
t h e  Treasury Department's l ist of acceptab le  s u r e t i e s ,  and 
t h e r e  w a s  i n s u f f i c i e n t  evidence on t h e  f a c e  of the bond and 
accompanying documents t o  conclude with c e r t a i n t y  t h a t  the 
other s u r e t y  would be bound. 

B-213409 Feb. 1 4 ,  1984 84-1 CPD 196 
BIDS--INVITATION FOR BIDS--CANCELWITION--AFTER B I D  OPENING-- 
J U S T I F I C A T I O N -  -27A CCURATE SPECIFICATIOA'S 

Cancel la t ion  of IPB was proper where s o l i c i t a t i o n  
required only a t o t a l  b i d  p r i c e  a t  b i d  opening and 
post-bid-opening submission of and p o s s i b l e  negot ia-  
t i o n  of u n i t  p r i c e s  f o r  i n d e f i n i t e  q u a n t i t y  por t ion  
of c o n t r a c t ,  s i n c e  u n i t  p r i c e s  a r e  necessary a t  b id  
opening t o  set t h e  m a t e r i a l  terms of c o n t r a c t o r ' s  
o b l i g a t i o n .  

B-213529, 23-213579.2 Feb. 1 4 ,  1984 84-2 CPD 197 
BIDDERS- -QUALIFICATIONS- -EXPERIENCE- -RESPONSIBILITY - V . B I D  
RESPONSlVENESS 

Where resumes are t o  be used t o  determine whether t h e  
bidder  and i t s  employees s a t i s f y  s p e c i f i e d  experience 
requirements,  a bidder  may submit t h e  resumes a f t e r  
bid opening, even though t h e  s o l i c i t a t i o n  required 
t h e i r  submission with t h e  b i d ,  s i n c e  s a t i s f a c t i o n  of 
bidder  experience requirements involves  bidder  respon- 
s i b i l i t y ,  no t  b id  responsiveness .  

COIVXM CTQRS- -RESPOflSI3ILITY- -DETEipMINAZ'ION- -REVIEW BY GAO- - 
D E F I N I T I V E  RESPONSIBILITY CRITERIA 

Where t h e  p r o t e s t e r  does not  s p e c i f y  why it  b e l i e v e s  
t h a t  t h e  s o l i c i t a t i o n ' s  d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i te r ia  have not  been m e t ,  and the agency's aff i rma-  
t l v e  r e s p o n s i b i l i t y  determinat ion is reasonably supported 
by the record ,  GAO has  no b a s i s  f o r  quest ioning t h a t  
determinat ion.  
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B-213683 Feb, 14, 198.1 84-1 CPD 198 
CONXRACTS--PROTESTS- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--AD?TRSE AGENCY ACTION EFFECX 

Where p r o t e s t  is f i l e d  i n i t i a l l y  wi th  procuring 
a c t i v i t y ,  subsequent p r o t e s t  to GAO, not f i l e d  
w i t h i n  10 days of t h e  p r o t e s t e r ' s  not ice  of fni- 
t i a l  adverse agency a c t i o n  ( r e f u s a l  t o  consider 
p r o t e s t  and proceeding with procurement), is untimely 
even where p r o t e s t e r  continued t o  pursue p r o t e s t  with 
c o n t r a c t i n g  agency after r e c e i p t  of i n i t i a l  adverse 
agency a c t i o n .  

B-214013 Feb. 2 4 ,  1984 84-1 CPD 199 
COIVTRACXS--PROTESTS--INTERESTED PARTY REQUIREMENT- SUSPEflDED, 
DEBARRED, ETC. CONTRACTORS 

GAO w i l l  no t  consider  p r o t e s t  t h a t  government's c a r e l e s s  
t e s t i n g  of t o o l  samples submitted with b i d  l e d  to erroneous 
r e j e c t i o n  of b i d  as not  responsive,  because p r o t e s t e r  
is i n e l i g i b l e  f o r  award even if p r o t e s t  were s u s t a i n e d ,  
firm having been suspended from c o n t r a c t i n g  with procuring 
agency pending debarment proceedings.  

B-214259 Feb. 14, 1984 84-1 CPD 200 
BIDS- -INVITATION FUIzILrTSHING REQUIREMENT- -EFFECT OF FAILURE 
TO RECEIVE 

P r o r e s t  t h a t  procuring agency f a i l e d  t o  f u r n i s h  
s o l i c i t a t i o n  to  p r o t e s t e r  is summarily denied where 
t h e  p r o t e s t e r  has  not shown t h a t  competit ion and 
reasonable  p r i c e s  were not  obtained and t h e  f a i l u r e  t o  
f u r n i s h  t h e  s o l i c i t a t i o n  was not  shown t o  be  t h e  r e s u l t  
of any d e l i b e r a t e  o r  conscious e f f o r t  t o  exclude t h e  
p r o t e s t e r  from competit ion.  

B-224187 Feb. 14, 1984 84-1 CPLi 201 
BICS- -ArCEPTAAllrCE TIME LIMITATION--BIDS OFFERING DIFFERENT 
ACCEPTANCE PEBIODS--SHORTER PERIODS--REJECTIQN OF BID 

A b i d  offerTng a 15-day b id  acceptance per iod 
r a t h e r  than t h e  30-day minimum period requi red  by 
t h e  s o l i c i t a t i o n  was proper ly  r e j e c t e d  as nonrespon- 
sive. 
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B-220406.3 Feb. 15 1984 84-1 CPL' 203 
STATUTORY C O N S T R U C T ~ O ~ - - T I T U X ~ O ~ A L ~ ~ ~ ~ E N E R A ~  ACCQUNTI~VG 

P r o t e s t e r  argues t h a t  Dis t r ic t  of Columbia law on which 
p r i o r  d e c i s i o n  dismissing p r o t e s t  is based i s  u n c o n s t f t u t i o n a l ,  
and, t h e r e f o r e ,  p r i o r  d e c i s i o n  should be reversed.  We a f f i r m  
p r i o r  dec is ion  because it i s  func t ion  of c o u r t s ,  n o t  GAO, 
t o  d e c l a r e  s t a t u t e s  u n c o n s t i t u t i o n a l ,  and c o u r t s  have not  
done s o .  

B - 2 2 2 2 2 8  Feb. 15, 1984 84-1 CPD 204 
BIDS--LATE--MISPLACED--MISHANDLING BY GOVERNMENT 

Agency's r e j e c t i o n  of a b i d  which, due t o  the  b i d d e r ' s  
use of an envelope stamped w i t h  an i n c o r r e c t  b id  opening 
d a t e  was discovered 15 days a f t e r  b i d  opening, was impro- 
per  s i n c e :  (I) t h e  b i d  w a s  received i n  t h e  designated 
b id  opening room p r i o r  t o  b i d  opening; ( 2 )  t h e  b id  w a s  
in t h e  agency's possession and c o n t r o l  u n t i l  d iscovered:  
and ( 3 )  t h e  b id  was discovered p r i o r  t o  award. 

B-222867, et aZ. Feb. 15, 1984 84-1 CPi? 205 
CON TRACTS- -NEGOTIAXIOfl- -OFFERS OR PROPOSALS- -EVALUATION - - 
FACTORS NOT I N  SOLICITATIOfl--ORAL DISCLOSURE DURIflG 
NEGOTIAXIUNS 

A protest a g a i n s t  an agency's a p p l i c a t i o n  of require- 
ments not  contained i n  a s o l i c i t a t i o n  i s  denied where 
the  p r o t e s t e r  was o r a l l y  informed of t h e  requirements 
and given an opportunfty t o  respond, but  could not 
comply with them. 

CONTRACT'S--PROTESTS--GEiUE~L ACCOUNTING OFFICE PROCEDURES-- 
TIVELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

A p r o t e s t  i s  untimely where i t  w a s  not f i l e d  wi th  
GAO o r  t h e  c o n t r a c t i n g  agency wi th in  10 working days 
a f t e r  t h e  p r o t e s t e r  learned of i t s  basis of p r o t e s t .  
Nei ther  the good cause nor t h e  s i g n i f i c a n t  i s s u e  excep- 
tions t o  t h e  t i m e l i n e s s  requirement are appl icable .  
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B-222867, e t  aL. Feb. 15 ,  1984 84-1 CPD 205 - Con. 
CONTRACTS--PROTESTS--IflT'ERESTED PARTY REQUIR&MEiVT--PROSFECTIVE 
SUBCOIVTRACTORS--JOINED I N  PROTEST BY COMPETITOR FOR PRIME 
CONTRACT 

Even though a s u p p l i e r  t o  a disappointed o f f e ro r  
g e n e r a l l y  would not be  an i n t e r e s t e d  p a r t y  t o  p r o t e s t ,  
i t s  con ten t ions  w i l l  be considered where t h e  o f f e r o r  has  
p r o t e s t e d  t o  GAO on t h e  same basis. 

B-213272 Psb. 15 ,  1984 84-1 CPD 206 
RIDS--INI'ITATIOiV FOR BIDS--CAIVCELLATION--AFTER BID OPENIIVG-- 
DEFECTIVE SOLICITATXON 

Cance l l a t ion  of IFB a f te r  b i d  opening w a s  proper  where 
s p e c i f i c a t i o n s  were inadequate  and compelling reason e x i s t s  
t o  r e v i s e  s p e c i f i c a t i o n s  t o  r e f l e c t  government ' s  minimum 
needs.  

B-213599.2 Feb. 1 5 ,  1984 84-1 CPD 207 
CONTRACTS- -NEGOTIATION- -OFFERS OR PROPOSA LS--PREPARATION-- 
COST--DENIED 

Where t h e  p r o t e s t e r  f a i l s  t o  show t h a t  but f a r  t h e  
c a n c e l l a t i o n  of t h e  procurement i t  had a s u b s t a n t i a l  
chance f o r  award, claim f o r  proposal  p repa ra t ion  c o s t s  
i s  denied.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTIIVG OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIM.ELIflESS 

Where t h e  p r o t e s t e r  vacated i t s  previous bus iness  
addres s ,  had no r e g u l a r  bus iness  addres s ,  picked up 
m a i l  a t  i t s  previous bus iness  addres s ,  and a l l e g e s  t h a t  
i t  f i l e d  i t s  o r i g i n a l  p r o t e s t  and claim f o r  proposal  
p r e p a r a t i o n  c o s t s  and r eques t  f o r  r e c o n s i d e r a t i o n  
wi th in  10  working days of r ece iv ing  knowledge of i n i t i a l  
a d v e r s e  agency a c t i o n  and our p r i o r  d e c i s i o n ,  respec- 
t i v e l y ,  which w e r e  b o t h  mailed t o  t h e  p r o t e s t e r ' s  
previous bus iness  addres s ,  t h e  p r o t e s t  and claim and 
the  r eques t  f o r  r econs ide ra t ion  are t ime ly .  
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B-213599.2 Feb. 15,  1984 84-1 CPD 207 - Con. 
~ O ~ T ~ ~ S - - P R ~ T ~ S T S - - G E I V E R A L  ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE .&VOW T o  
PROTESTER - -DOUBTFUL 

Where doubt e x i s t s  concerning t h e  d a t e  t h e  p r o t e s t e r  
became aware of the b a s i s  of p r o t e s t ,  GAO r e s o l v e s  
doubt i n  favor of  t h e  p r o t e s t e r .  

B-213916 Feb. 9 5 ,  2984 84-1 CPD 208 
BIDS--MISTAKES--CORRECTIOIV--DEI?IED 

GAO w i l l  not consider  a postaward mistake i n  b id  claim 
submitted by a b idde r  on a s o l i c i t a t i o n  i s sued  pursuant 
t o  a f e d e r a l  g ran t .  

B-214218 Feb. 15 ,  1984 84-1 C€'D 209 
COh'XRACTORS--RESPO~SIBIL~TY--UETE~I~ATIOh7--~EVIEW BY GAO-- 
AFFImATIVE FIUDING ACCEPTED 

Contention t h a t  awardee cannot t imely provide required 
p rogramed  i n s t r u c t i o n a l  material a t  the s t a t e d  i t e m  
p r i c e  challenges the agency's de t e rmina t ion  t h a t  t h e  
awardee is re spons ib l e ,  a matter t h a t  GAO w i l l  not review 
absent a showing of p o s s i b l e  fraud o r  bad f a i t h  on t h e  
p a r t  of government procurement officials or of misappli- 
ca t ion  of d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a ,  

CONTRACTS- -PROTESTS- -GENEhU ACCOVNTIiVG OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--DA!TE BASIS OF PROTEST MADE KlvOWN TO 
PROTESTER 

P r o t e s t  a l l e g i n g  t h a t  t h e  agency t r e a t e d  the p r o t e s t e r  
u n f a i r l y  i n  eva lua t ing  i t s  proposal  i s  untimely since 
t h e  p r o t e s t  w a s  f i l e d  more than  10 days a f t e r  the d a t e  
the  p r o t e s t e r  knew o r  should have known t h e  b a s i s  of i t s  
p r o t e s t .  

FREEDOM OF IiVFORMAT'ION A CT--GENERA L ACCOUNTING OFFICE 
A UTflORITY 

GAO has  no a u t h o r i t y  under t h e  Freedom of Information 
Act regarding an agency's release of documents. 
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B-211162.2 Feb. 22, 1984 84-1 CPD 210 
CO~TR~CTS--IIIEGOT~AT~O~--O~F~RS OR PROPOSdLS--~~LUATION-- 
TECHILICAL ACCEPTABILITY 

Protester's allegation that procuring officials misin- 
formed protester that protester's proposal may have 
been low is irrelevant since protester's proposal was 
properly determined technically unacceptable and a 
technically unacceptable proposal cannot be consfdered for 
award. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIUESS OF PROTEST--SOLICITATIOfl IM?ROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protester's allegations that proposals could not be 
properly evaluated without engineer-approved drawings 
which solicitation did not require and that solicitation 
should have contained a geographic restriction on eligi- 
ble offerors are untimely under GAO Bid Protest Proce- 
dures which require protests alleging improprieties 
apparent on the face of the solicitation be filed prior 
to the closing date for receipt for proposals. 

B-211228.2 Feb. 22, 1984 84-1 CPD 211 
CO~TRACTS--PROTES~"S--P~EF~TIO~--COSTS--NONCOMPEIVSABLE 

Even though procuring agency improperly rejected pro- 
tester's bid, prior decision disallowed successful 
protester's claim for bid preparation costs on the 
ground that low bid was ineligible for award due to 
a price in excess of available funding. 
is affirmed on reconsideration. Protester's allegation 
that supplemental funding might have been found to fund 
award had agency properly found bid to be  responsive 
must be considered to be speculation. 

Denial of claim 

Expenses incurred in pursuing a protest are noncom- 
pensable, 

~IDS--P'ICES--BELOW COST--EFFECT ON BIDDER RESPONSIBILIYY 

No basis exists to preclude a contract award merely 
because the Low bidder submitted a below-cost bid. 

3-21226'3.3 Feb. 22, 1984 84-1 CPD 222 
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A below-cost bLd presents a question of the bidder's 
responsibility and GAO does not review afffrmative 
determinations of responsibility except in limited 
circumstances. 

C O W R A  CTORS- - RESPONSIBILITY- - RETEW4IIiA!l'IOIV- -REVIEW BY GAO 

Allegation that awardee's bid was nonresponsive 
is dismissed where protester contends awardee's 
postopening submission of bid  preparation papers 
does not show compliance with minimum manhours 
because such matter involves bidder responsibility. 

CONTRACTS-- PROTESTS- - CONTRACT ARMIflISTRAII'TOfl-- NO1 ' FOR 
RESOLUTIOIV BY GAO 

An allegation that a f i rm will not be able to comply 
with IFB requirements will not be considered since it 
involves a matter of contract administration which is 
the function and responsibility of the contracting 
agency. 

3-212349 Feb. 22, 1984 84-1 CPD 213 
CON~~CTS--NEGOTIATlOrV--REQU~ST'S FOR PROPOSALS--SUBMISSIOllT 
DATE--ADMIflISTZi!ATIVE DETE~TMATIO1v 

Agency's use of a 20-day proposal preparation period 
did not prejudice the protester who could not meet that 
time-frame, and who camplains that formal advertising 
should have been used instead of negotiation, and that 
under formal advertising 30 days should have been allo- 
wed, since a 20-day period in fact was proper even if the 
requirement had been advertised. 

B-212349 Feb. 22, 1984 84-1 CPD 213 
CO~T~C11'S--PRO~E~~S--GE~~~AL ACCOUUTING OFFICE PROCEDURES-- 
TIMELINESS OF PROXESX--SOLICITATION IMPROPRIETIES--NOT 
APPAREiVT PRIOR TO BID OPENIflG/CLOSING DATE FOR PROPOSALS 

Protest against impropriety in an RFP thar the pro- 
tester received after the closing date €or receipt 
of proposals is timely where the CBD announcement, 
which generally constitutes constructive notice of a 
solicitation's contents, did not include the closing 

65 



date, the protestex dAligent2.y requesmd a copy og the 
solicitation, and the protest was filed w i t h i n  10 
working days after receipt of the RFP. 

B-222537 Feb. 22, 1984 84-1 CPD 214 
ADVERTISING--ADVERTISING V. NEGOTIATIOIV--QUALIFIER PRODUCTS - 
LIST PROCUREMENT 

The use of formal advertising procedures i s  not 
appropriate where only one firm is listed on a QPL 
since in the absence of competition the Navy would 
require data only available in negotiated procedures 
upon which to evaLuate the reasonableness of the 
prices offered. 

CONTRACTS--PROTESTS--BURDEN OF PROOJ'--OIv PROTESYER 

Where the only evidence supporting an allegation t ha t  
the awardee altered its bid prices after opening is 
effectively refuted by the agency's explanation, the 
protester has failed to meet its burden of proving that 
the alleged alteration in fact occurred. 

CUflXRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PBOCEDURES-- 
TIMELlNESS OF PROTEST--SIGIVIFICANT ISSUE tiXCEP!l'ION--NO5!' FOR 
APPLICA II T O N  

GAO will not invoke its "significant issues" exception 
to its filing requirements where the untimely protest does 
not raise issues of first impression which would have 
widespread significance t o  the procurement community. 

CONTRACTS- - PROTESTS- -GENERAL ACCOUUTING OFFICE PROCEDURKS-- 
TIMELINESS OF PROXEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

GAO'S Bid Protest Procedures require that protests 
alleging improprieties in an invitation for bids be 
filed with either the contracting agency or GAO prior 
to bid opening. 

CONTRACYS- - PROTESTS- - WHAT COUSTITUTES PROTEST 

While the word ''protest" need not be used in a com- 
munication, there must be an expression of dissatis- 

i 
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f a c t i o n  i n  t h e  communication and a request $or corCXeC- 
t ive  a c t i o n  if t h e  communication i s  t o  be considered an 
agency p r o t e s t .  

CONTRACTS- -SMLL BUSINESS CONCERNS- - AWARDS--SEl'-AS-lDES-- 
WITHDRAWAL --SET- ASIDE IMPROPER 

Total s m a l l  business  se t -as ide  is p rope r ly  withdrawn 
without r e f e r r a l  t o  Small Business Administration 
representar ive  where s o l i c i t a t i o n  is amended t o  r e q u i r e  
irem on Qual i f ied  Products List (QPL) s i n c e  t o t a l  set- 
a s i d e  is nor genera l ly  authorized for use when the 
product of a l a r g e  business  i s  on t h e  QPL. 

B-212665, B-212665.2 Feb. 22, 1984 84-1 CPD 215 
BIDS-- IN VITATIOJI FOR BIDS- - CANCELLATION- -A.FTBR BID OPENING 

The c a n c e l l a t i o n  of  an i n v i t a t i o n  f o r  b i d s  a f t e r  bid 
opening i s  j u s t i f i e d  where the procuring agency no 
longer  r e q u i r e s  t h e  irem sought due t o  t h e  a v a i l a b i l i t y  
of a s u b s t i t u t e  i t e m  t h a t  w i l l  m e e t  t h e  agency's needs 
a t  a lower c o s t .  

COflTRACTS--PROTESTS--BURDEM OF PEOOF--Ol? PROTESTER 

Where t h e  only  a v a i l a b l e  evidence on a matter  is 
t h e  c o n f l i c t i n g  s ta tements  of the p r o t e s t e r  and t h e  
procuring agency, t h e  p r o t e s t e r  has not  m e t  i t s  burden 
of a f f i r rnar ive ly  proving i t s  case .  

CONTRACIL'S-- PROTESTS-- INXERESTED PARTY REQUIREMENT-- PROTESTER 
NOT IM LINE FOR AWARD--IflXERESTED PARTY NON&THELESS 

Third l o w  bidder  i s  an i n t e r e s t e d  par ry  under GAO 
Bid P r o t e s t  Procedures t o  p r o t e s t  t h e  c a n c e l l a t i o n  o f  
an i n v i t a t i o n  f o r  b i d s  w n e r e  t h e  low bidder  complains as 
w e l l ,  and t h e  t h i r d  low bidder  a l s o  a l l e g e s  t h a t  t h e  
lower bidders  are nonresponsible .  

B-212938 Feb. 22, 1984 84-1 GPD 216 
BONDS--BID--DISCREPANCY BETWEEN BID AIVD BID BOND--BID 
IVOIVRESPONSIVE 

Where discrepancy e x i s t s  between l e g a l  e n t i t y  shown 
on t h e  b i d  and legal e n t i t y  shown on t h e  b id  bond 

t 
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and it is not possible to conclude from rhe bid 
itself that the intended bidder was the same legal 
entity as the named principal on the bid bond, bid 
was properly rejected as nonresponsive since bid as 
submitted is, at best, ambiguous. 

B-212982 Feb. 22, 1984 84-1 CPD 227 
BIDS--INVITAY'IOIV FOR B ~ ~ ~ - - S P E C I F I C A T I O ~ S - - ~ E S ~ X I C ~ ~ ~ - -  
BURDEIV OF PKOYING UNDUE RESTRICTION 

A solicitation requirement that the bidder must offer a 
planer bed-type machine, as opposed to a retractable 
saddle-type machine, to produce M-178 Gun Mount cradles 
is not unduly restrictive of competition where the agency 
claims that only the planer bed-type machine can hold 
required tolerances on a consistent production basis and 
the protester fails to show otherwise. 

Where the protester merely alleges that only the 
awardee can meet the specifications of the solicitation, 
the protester has not shown that the agency unreasonably 
determined its actual minimum needs and that the 
specifications are thus unduly restrictive of competition. 

ColyTRACTS--PROTEsirs--GE~E~L ACCOUNTIUG OFFICE PROCEDURES-- 
TIMELINESS OF PROI'EST--ADDITIONAL INFORMATION SUPFORTIIVG 
TIMELY SUBMISSION 

Additional materials submitted in support of a timely 
protest will be considered as part of the protest. The 
additional materials only pertain to the protest basis 
clearly stated in the initial protest. 

B-213002 Feb. 22, 1984 84-1 CPD 218 
CLIIYTRACTS--LABOR STIPULATIONS--SERVICE CONTBACT ACT OF 1965- 
APPLICABILITY OF ACT--ADMIiVISTRATIVE DETERMINATION 
RhASOIVA BLENESS 

Determination of whether a proposed contract is subject 
to the Service Contract Act is for the procuring activity 
and w i l l  not be questioned by our Office unless it is 
shown to be unreasonable. 
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B-213002 Feb. 22, 1984 84-1 CPD 218 - Con. 
SMALL BUSINESS ADMINISTRATIOIV- -CONTRACTS- - COIVTBR CTLNG WITH 
OTHER GOVERNMENT AGEflCIES-- PROCUREMENT UflDER 8 (a1 PROGRAM-- 
INAPPLL CABILITY OF flOHdAL COMPETITIVE PROCUREMENT PRACTICES 

P r o t e s t  a l l e g i n g  t h e  agency has  not  complied wi th  
a p p l i c a b l e  Fede ra l  Procurement Regulat ions (FPR) is  
denied s i n c e  competi t ive and procedural  requirements of 
FPR do not  a p p l y  t o  c o n t r a c t  under t h e  8(a)  program of 
the S m a l l  Business A c t  and review of solicitation i n d i -  
cates t h a t  e v a l u a t i o n  c r i te r ia  and r e l a t i v e  importance 
of p r i c e  were c l ea r ly  def ined.  

B-213078 Feb. 22, 1984 84-1 CPD 219 
CONTkUCTS--IVEGOTIATION--QFFERS OR PROPOSALS--EVALUAII’ION-- 
TECHNICAL ACCEPTABILITY- - A DMINISTA TI?%’ DETERMINA IL‘ION 

Protester has not  shown t h a t  agency determinat ion t o  
r e j e c t  i t s  proposal  as t e c h n i c a l l y  unacceptable is 
unreasonable where p r o t e s t e r  only shows t h a t  i t  d i s -  
ag rees  w i t h  some of t h e  agency’s reasons f o r  r e j e c t i n g  
t h e  p r o p o s a l  and t h a t  i t s  p roposa l  i n  f ac t  d i d  no t  i nd i -  
cate t h a t  i t s  equipment would meet two s p e c i f i c a t i o n  
requirements. 

CONTRACTS- - NEWTIATION--OFFERS OR PROPOSALS-- EVALUATIOM- - 
TECHNICALLY UUACCEPTABLE PROPOSALS--COST, ETC. IVO11‘ A FACYOR 

P r o t e s t e r ’ s  l o w e r  cost  i s  not basis t o  consider  i t s  
t e c h n i c a l l y  unacceptable p roposa l  s i n c e  once proposal  
i s  p rope r ly  r e j e c t e d  as t e c h n i c a l l y  unacceptable,  i t  i s  
i r r e l e v a n t  whether i t  might provide lower c a s t .  

B-223U90 Feb. 22, 1984 84-1 CPD 220 
BIDS--RESPONSIVEflESS--FAiLURh’ TO FURIISH SOMETHINI; BEQUIRED-- 
MiVUFAC!!’URER, AUY’HORIZED DEALKR, EY’C. RhPRESENTATIo1vS 

Requirement i n  s o l i c i t a t i o n  t h a t  bidder  c e r t i f y  t h a t  
t h e  manufacturer of t h e  equipment o f f e r e d  has  been 
engaged i n  t h e  product ion of t h e  type o f  equipment 
s p e c i f i e d  f o r  a t  least 2 y e a r s  does no t  relate t o  
s p e c i f i c  model o f f e r e d  bu t  only t o  type of equipment 
(motor grader). 
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3-213343 Feb. 22, 1984 84-1 CPD 221 
COUTRACTS- -PROTESTS-- IIVTERtiSTED PARTY REQUIREMENT-- POY%NTTAL 
CONTRACTORS, ETC. flOP SUBMIYl'ING BIDS, ETC. 

A p r o t e s t e r  who d i d  n o t  submit a quo ta t ion  under t h e  
RFQ, even though i t  could have done s o ,  would no t  be 
e l i g i b l e  f o r  award even if c e r t a i n  i s s u e s  r a i s e d  w e r e  
resolved i n  i t s  favor .  Thus, t h e  p r o t e s t e r  i s  no t  an 
i n t e r e s t e d  p a r t y ,  as concerns those p a r t i c u l a r  i s s u e s ,  
under our  Bid P r o t e s r  Procedures.  

COflTRACTS--REQUES!TS FOR QUOS~TI~~~--PREPARAII'ION OF &UOTATIOIV-- 
COAU'RACII'OR ' S  RESPOIIISIBILITY 

Where amendment t o  r eques t  f o r  quo ta t ions  (RFQ) w a s  
received 1 f u l l  week p r i o r  t o  d a t e  f o r  r e c e i p t  of quo- 
t a t i o n s ,  p rospec t ive  quo te r  had s u f f i c i e n t  t i m e  t o  o b t a i n  
c l a r i f i c a t i o n  concerning RFQ and t o  p repa re  quo ta t ion  s i n c e  
i t  (1) had received RFQ almost 2 weeks ear l ie r  and had 
reviewed i t s  prov i s ions  and ( 2 )  c o n t r a c t i n g  personnel  
could have been e a s i l y  contacted and/or a s i t e  i n s p e c t i o n  
made. 

B-213406 Feb. 22, 1984 84-1 CPD 222 
BIDS- -MISYAKES- - CORRECT1 ON- -AFTER BID OPENING- -RULE 

Where t h e  c o n t r a c t i n g  agency i s  au tho r i zed  to 
c o r r e c t  a mistake i n  b id  a f t e r  b i d  opening, GAO reivew 
is r e s t r i c t e d  t o  determining whether t h e  c o n t r a c t i n g  
agency had a reasonable  b a s i s  f o r  t h e  determinat ion t o  
c o r r e c t .  Based on our review, we cannot ques t ion  t h e  
agency 's  dec i c i son  t o  a l low c o r r e c t i o n  f o r  a $100,000 
b id  e r r o r  where the b i d d e r ' s  worksheets support  t h e  cor- 
r e c t i o n .  

8-214192 Feb. 22, 2984 84-9 CPD 223 
BIDS- -PREPRATION-- COS!P--NONCOMPENSABLE 

C l a i m  f o r  b id  p repa ra t ion  cos ts  i s  denied where t h e r e  i s  
no showing of government impropriety with r e s p e c t  t o  
c l a iman t ' s  b i d .  
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3-214192 Reb. 22, 1984 84-1 CPD 223 - Con. 
C O N ~ R A C T S - - A W A R D S - - ~ ~ N R E ~ P ~ I V S T ~  BIDDhTS--ALL BIDDERS 
NONRESPONSIVE 

Agency may p rope r ly  award c o n t r a c t  t o  low, nonrespon- 
s i v e  bidder  where (1) a l l  b i d s  received are nonresponsive 
f o r  t he  same reason and (2)  notwithstanding i ts  nonrespon- 
s i v e n e s s  the  low b i d  will meet the government's a c t u a l  
needs,  s i n c e  acceptance of t h e  b id  in such circumstances 
w i l l  not  p r e j u d i c e  o t h e r  b idde r s .  

B-214217 Feb. 22, 1484 84-1 CPD 224 
BIDS--1NVITATlON POR B I ~ S - - ~ ~ ~ ~ D ~ ~ ~ T S - - N ~ N R E ~ ~ ~ P T - - B I D D E R  '5' 
RISK--BIDDhR EXCLUSION UOT INLIENDER 

Protest t h a t  the procuring a c t i v i t y  s e n t  t h e  p r o t e s t e r  
t h e  wrong amendment to a s o l i c i t a t i o n  and t h a t  t h e  protes-  
ter f a i l e d  as a r e s u l t  t o  submit a t imely b i d  is denied 
where i t  does not  appear t h a t  t h e r e  w a s  a d e l i b e r a t e  e f f o r t  
by the c o n t r a c t i n g  o f f i c i a l s  t o  exclude the  p r o t e s t e r  from 
competit ion.  

B-224224 Feb. 22, 1984  84-1 CPD 225 
CONTRACTS--SMLL BUSINESS CONCLRIVS--AWARDS--RESPONSIBILITY 
DETERMINATXON--NON.RESPONSIBILITY FINDING--REVIEW BY GAO 

GAQ w i l l  no t  undertake an independent review of a 
c o n t r a c t i n g  o f f i c e r ' s  n o n r e s p o n s i b i l i t y  determinat ion of 
a s m a l l  business  concern because the  Small Business 
Adminis t ra t ion (SEA) has s t a t u t o r y  a u t h o r i t y  to 
determine conc lus ive ly  a small  bus iness  concern 's  
r e s p o n s i b i l i t y .  

CONTRACTS--SMALL BUSIRiXSS COIIIC~RIVS--A~?~RilS--S~~r, BUSIMESS 
ADMINISTRATION ' S  AUTHORITY-- CiLiiTIFICAYE OF COWKTEflCY-- 
CONCLUSIVENESS 

GAO w i l l  n o t  review the  SBA's d e c i s i o n  not to i s s u e  
a c e r t i f i c a t e  of competency where t h e  p r o t e s t e r  f a i l s  
t o  make a prima facie showing of f r aud  o r  w i l l f u l  d i s -  
regard of t h e  f a c t s .  

I 
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B-214232 J'eb. 22,  1984 84-1 C?D 226 
B I D S - - ~ T ~ - - R E G r S ~ ~ R E D  MAIL-- "FIVE-DAY RULE" 

Rejec t ion  of a l a te  proposal ,  a l though mailed a t  least 
5 days be fo re  t h e  due d a t e  f o r  submission of i n i t i a l  
proposals ,  w a s  proper  s i n c e  t h e  proposal  was not s e n t  by 
r e g i s t e r e d  o r  c e r t i f i e d  m a i l .  

B-234279 Feb. 22, 1984 84-1 CPD 227 
CONTRACY'S- -PROTESTS--GEflEML ACCOUNTING OFPICK PROCEDURES-- 
TIMELIIVESS OF PROIIEST--DAl% BASIS OF PROTEST IdADE KlvOwN TU 
PROYESTER 

P r o t e s t  not f i l e d  u n t i l  more than 3 y e a r s  a f t e r  
p r o t e s t e r  learns the basis of i t s  p r o t e s t  is dismissed 
as untimely. 

B-2143U9 Feb. 22, 1984 84-1 CPD 228 
C O ~ ~ ~ A ~ T S - - P ~ O ~ E S ~ S - - G E ~ E ~ L  ACCOUIVTING OE'FICK PROCEDURES-- 
TIMLINESS OF PROTEST--SOLICITATIOIV ~~ROPRI%TIES--APPAREllrlL' 
PRIOR TO B l D  OE'EIVING/CLOSING DAY% FOB PROPOSALS 

P r o t e s t  which i n  essence is based on a l l eged  
r e s t r i c t i v e  s p e c i f i c a t i o n  t h a t  was apparent  on t h e  
f a c e  of t h e  i n v i t a t i o n  f a r  b i d s  i s  untfmely when no t  
f i l e d  p r i o r  t o  b i d  opening. 

B-214327 Feb.  22, 1984 84-1 GPD 229 
BIDDERS- -QUALIE'ICATIOIv;S- -MA NUFA CY ~ UBER ORDtiRS- -ADMLflISTRATlVE 
D.&'TERMII?A~'IOIV-- LABOR DEPARYMEfl!L' RE VIEW 

A p r o t e s t  f i l e d  be fo re  b e s t  and f i n a l  o f f e r s  are due, 
which a n t i c i p a t e s  that an agency w i l l  n o t  comply w i t h  
t h e  r e g u l a t i o n s  concerning cha l l enges  t o  a s u c c e s s f u l  
o f f e r o r ' s  s t a t u s  under t h e  WaLsh-Healey Act, w i l l  no t  
be considered. 

B-210427, e t  aZ. Feb. 23, 1984 84-1 CPD 230 
CONTRA CTS- - NEGOTIATION- -LA TE PROPOSALS AND &UOTA!l'IONS-- 
COJURACTOR 'S RESPONSIBILITY FOR DELIVEBY 

P r o t e s t e r  bea r s  t h e  r e s p o n s i b i l i t y  f o r  t h e  d e l i -  
very of quo ta t ions .  P r o t e s t  i s  denied because 
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protester has not  a$firmatiyely pmyen that ir submitted 
quotations the procuring agency clatms it did not 
receive. 

COfll'RACTS--PRWESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--S~~~CrTATION IMPROPR.TETIES--APPAREA'T 
PRIOR TO BID OPG"ING/CLOSING DATE FOR PROPOSALS 

Protest alleging that various solicitations €or spare 
parts were defective because they required nonmanufact- 
urers offering EO supply parts made by the approved 
manufacturers listed in the solicitation t o  submit doc- 
umentation showing that they were either authorized 
dealers for the listed manufacturer's parts or that they 
intended to obtain the parts from the manufacturer listed 
in the solicitation or an authorized dealer is untimely 
where the alleged defect was apparent from the face of the 
solicitation, but the protest was not filed until after the 
closing dates for receipts of quotations. 

B-212228, B-212219 Feb. 23, 1984 84-1 CPD 231 
CONTRACTS--MESS ATTENDANT SERVICES- -PROCUEEMEflT--E'ORVAT 

Protester has failed t o  show that use of the test bid 
format for mess attendant services which requires 
bidders to use specified hours and labor rates and 
provides f o r  an award fee based on performance is unrea- 
sonable where protester merely disagrees with agency's 
position that bonding requirements contained in the 
solicitation were inadequate to insure satisfactory con- 
tractor performance. 

DKFENSE A C Q U I S I T I O N  REGULATIOIv-- DEVIATIONS-- REQUIREMEflTS F#R 
ISSUAPJCE-- COMPLIANCE 

Protests contending that agency improperly used the one- 
time deviation authority contained in the Defense 
Acquisition Regulation are denied where the record shows 
that the contracting activities complied with the regula- 
tory requirements f o r  issuance of the deviations. 
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&..z130.28 Feb. 23, 1984 84-1 CpD 232 
CUNTIMCTS--FEDEi?AL SUPPLY SCHEDULE--PURCHASES ELSEWHEBE-- 

NOT BESULT OF UNFAIR GOVERNMENT ACY'IOIV 
AWARD COMBIlVING FSS AX0 IlrON-FSS ITEMS--COWElTTI?GT ADVANTAGE-- 

Agency may award combined contract for FSS and non-FSS 
items to offeror who submitted low aggregate quote in 
response to request f o r  quotations. 

Whether, by reducing its prices without notice to 
GSA, FSS contractor violated its contract with GSA 
is a matter of contract administration which GAO will not 
consider under its bid protest procedures. 

C O N ~ ~ C T S - - P ~ O T E S T ~ - - G ~ ~ E R A L  ACCOUiVTIflG OFFICE PROCbDURKS-- 
TIMELINESS OF PROTEST--SOLICIT~TIO~ IMPROPRIET~ES--APPARE~II' 
PRIOR TO CLOSING DATE FUR RECEIPT OF QUOTATIOW 

Allegation that specifications are inadequate and 
restrictive of competition is dismissed as untimely 
when not f i l e d  before the closing date f o r  r ece ip t  
of quotations. 

PURCHASES--PURCHASE ORDERS--FEDElrlAL SUPPLY SCHEDULE--PRICES-- 
REDUCTION 

Agency may award purchase order t o  federal supply 
schedule (FSS) contractor who reduces its contract 
price without giving notice t o  General Services 
Administration (GSA).  

B-213382 Feb. 23, 1984 84-1 CPR 233 
CONTRACTS--AWARDS--PROC~DU~L DEFECTS 

Failure to provide prompt notice of award o r  to schedule 
a debriefing are procedural deficiencies which do not 
affect the validity of an award. 
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B-213382 Feb. 23, 3984 84-1 C R !  233 - Con. 
COflTM Cr$- -%EGOTIATION- - OFFER3 OR PROPOSALS- -BEST AlVR FINAL- - 
ADDITIONAL ROUNDS--DEIVIAL PROPRIETY 

While agency failed to follow solicitation provision 
which provided that if clarification of offers was needed 
then best and final offers would be solicited by conducting 
clarification conversations with both offerors but not 
asking for best and final. offers, protester was not  pre- 
judiced as both offerors were treated alike in that neither 
was permitted to modify its proposal. 

CONTRACTS--NEGOTIATIOfl--OFFERS OR PROPOSALS--DISCUSSIOI? 
WITH ALL OFFERORS REQUIREMENT- - WHAT COIVSTITUTES DISCUSSION 

Questions asked of offerors did not constitute discus- 
sions and award on an initial proposal basis was proper 
where offerors were not allowed an opportunity to revise 
their proposals and the information requested and provi- 
ded was not essential f o r  determining the acceptability 
of proposals. 

CONTRACTS- -NEGOTIATION- -OFFERS OR PROPOSALS- -EVALUAT.ZOfl-- 
TECHNICALLY EQUAL PROPOSALS--PRICE DEl'ERMINATIVE FACTOH 

Under evaluation scheme which states that technical 
factors are weighted 65 percent and price 35 percent 
where proposals receive close scores under the techni- 
cal evaluation, price may be determinative in award 
notwithstanding that price was less important in over- 
all evaluation scheme. 

B-214221 Feb. 24, 1984 84-1 CPD 234 
CONTh?ACTS--PROTtiSTS-- COIVTRACT ADMINISTRAII'IOIV-- NOY' FOR 
RESOLUTIOIV BY GAO 

Matters of contract administration are not within the 
purview of GAO Bid Protest Procedures. 

L'(IIVS'KACTQRS--RES~ONSIBILI~Y--DETERMINATION--R~VIEW BY GAO-- 
AFFrRMATIlrE FINDIflG ACCEPTED 

GAO does not review affirmative determination o f  
responsibility except in limited circumstances not 
applicable here. 
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B-211634 Feb. 27, 2984 84-1 OPR 235 
BIDS--IWITATIO?? FOR BIDS--II?TERPRETATIOfl--OR4 L EXPLAIVATION 

Protest alleging that an oral statement made by an 
agency official during a pre-bid tour misled bidders 
concerning the total square footage of the surfaces to 
be painted is denied since effective competition was 
achieved and since the soliciration contained scale 
drawings of the areas to be painted and cautioned bidders 
t o  verify conditions and not to rely on oral. sratements 
by government representatives that vary from the draw- 
i ngs .  

CONTRACTS--PROTESTS--GENERAL ACCOUflY'XNG OFFICE PROCEDURES-- 
TIMELINESS OF PROTESY--SOLICITATION IWROPRIEY'IES--APPARENT 
PRIOR TU BID UPENIMG/GLOSING DATE FOR PROPOSALS 

Allegation thar drawings accompanying a solicitation 
for painting services were defective because they 
did not allow b i d d e r s  to calculate accurately the 
total. area of the surfaces to be painted is untimely 
because the allegation involves an impropriety apparent 
in the solicitation and should have been raised prior 
to bid opening. 

B-212987, e t  aZ. Feb. 27, 2984 84-1 CPD 236 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIMUM NEEDS--  NOT OVERSTAYED 

Solicitation requirement in procurement for energy 
monitoring and control system (EMCS) that offeror 
have comparable system in operation at time of propo- 
sal submission is n o t  unduly restrictive of competition 
where agency, because of experience o f  performance 
failures, seeks to ensure that the contractor is capable of 
delivering a workable EMCS in a timely fashion. Fact that 
only few of fe ro r s  can meet the government's needs does not 
warrant conclusion that provision is unduly restrictive. 

B-213014.2 Feb. 27, 1984 84-1 CPD 237 
CONTRACTS--PRQXESTS--GENERAL ACCOUILIII'IIVG OFFICE FUNCTION-- 
INDEPENDENT INVESYIGATIOU A N D  COiVCLUSIONS- -SPECU.UTIVE 
ALLEGATIONS 
GAO does not conduct investigations to establish 
the validity of unfounded allegations as part of 
its bid protest function. 
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B-233Ql4.2 RekL. 2?, 1984 84-1 CpO 237 - Con. 
COflTRAC!l'S- -PROTESTS- -GENERAL ACCOUNTXIVG 0,FF.ICL PROCEDURES-- 
iYECOflSIDERATION, .RE&UESTS--ERROR OF FACT OR LA W--IvOT 
E S !  ABLISHED 

Where protester merely reiterates the arguments made 
in its original protest and merely disagrees with prior 
decision without: specifying any errors of law or fact, 
GAO w i l l  not further consider the matter. 

E-213109 Feb. 27, 1984 84-2 CPD 238 
CONTRACTS- - D M  GES- - LIQUIDATED- -ACTUAL D M  GES 5 PENALTY 

A performance requirements summary in a request for 
proposals (RFP) for services which permits the govern- 
ment to deduct amounts for unsatisfactory services does 
not: impose a penalty and is capable o f  being objectively 
enforced where: (1) the protester has failed to show 
standardized testing is invalid to measure contractor 
performance, ( 2 )  the RFP is not ambiguous as to when the 
government may deduct if students do nor achieve a 
particular grade Level upon completion of a course, and 
( 3 )  the government drafted specific performance stand- 
ards to measure contractor performance for this procure- 
ment. 

CONTMCTS--LABOR STIPULATIOiVS--MINIMUM WAGE GUARAIVTEES 

Protest allegation that the contractor should not have 
to guarantee i t s  employees payment regardless of the 
quality of the employee's performance while the con- 
tractor may be denied payment for inadequate performance 
is without merit where minimum wage l a w  provisions were 
included in the RFP. 

CONTRACTS--NECOI!'IATIOii--REQUESXS FOR PROPOSALS-- 
SPECIFICATIOIYS--MINIWM NEEDS--NOT OVERSTATED 

Protest allegation that the W P  allows the agency to 
retain complete control over the curriculum and materials 
in a procurement for professional educational services is 
without merit where the terms of the WP do not prevent 
the contractor from augmenting the government-furnished 
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materials o r  estahlish%ng the method in which the materials 
must be utilized and do n o t  require the agency to approve 
the contractor's curriculum. 

B-223128 Feb. 27, 1984 84-1 CPD 239 
BIDDERS--RESPOflSIBILITY E. BID R~S~OflS~t--INFORMATIOIV 
A solicitaiton requirement that the low bidder submit 
specified information prior to award as to is ability 
to supply and service items being procured relates t o  
responsibility. GAO will not review the sufficiency and 
relative quality of the information submitted pursuant 
to such a requirement. 

CONTR4 GY'ORS- -RESPOflSIBILITY- -DETE.RMIINATION- -REYIE W BY GAO- - 
AFFIRMATIVE FINDING ACCEPTED 

Whether a bidder is capable of performing in accor- 
dance with the terms of the solicitation is a matter 
of that bidder's responsibility as a prospective contrac- 
t o r .  
tive determiantion of responsibility absent circumstances 
not present he re. 

Our Office does n o t  review protests against affirma- 

B-213289.3 F e b .  27, 1984 84-1 CPD 240 
CONTRACTS- - PROTESTS- -ALLEGATIONS- - UflSUBSTAIVY'IATER 

Protester has no t  shown any impropriety in procuring 
agency's refusal to consider proposal withdrawn by 
p rot es t er . 
GOI?S'RACTS--PROT&STS--GENE?ZAL ACCOUNTIflG OFFICE PROCEDURES-- 
NOT WAIVABLE BY AGENCIES, EY'C. 

Protester contends that a p p e a l  of untimely protests to 
procuring agency should be considered because they were 
filed with GAO within 10 days provided by the procuring 
agency. 
the actions or representations of the procuring agency. 

GAO Bid Protest Procedures may not be waived by 

CDNTRACTS--PROTES!TS--GEAJERAL ACCOUNTING OFFICE PROCEDUBES-- 
TIMELINESS OF PROTEST--SOLICITATION IMi?ROPBIETIES--APFRRENT 
PRIOR TO BID OPEAIIflG/CLOSING DATK FOR PROPOSALS 

Protests alleging defects on the face of solicitations 
filed with proposals do not constitute timely protests to 
the contracting agency. 
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3-213429 Reh. 27, 1984 84-1 CPD 241 
CONTRACTS- -NEGOl TATION- -LATE PROPOSALS QUOTATIOiVS- -3ESX AND 
FINAL OFFEB 

Where t h e  United S t a t e s  P o s t a l  Service f i r s t  d e l i v e r s  
the p r o t e s t e r ' s  b e s t  and f i n a l  o f f e r  t o  t h e  government 
i n s t a l l a t i o n  1 9  hours a f t e r  t h e  d a t e  s p e c i f i e d  by the 
c o n t r a c t i n g  o f f i c e r  f o r  r e c e i p t  o f  b e s t  and final o f f e r s ,  
t h e  p r o t e s t e r ' s  o f f e r  cannot be. considered under t h e  
s o l i c i t a t l o n ' s  l a t e  p roposa l  c l a u s e  s i n c e  t h e  l a t e  d e l i v e r y  
w a s  not due s o l e l y  t o  government mishandling a f t e r  r e c e i p t  
at t h e  government i n s t a l l a t i o n .  

B-214122 Feb. 27, 1984 84-1 CPD 242 
BIDDERS- -1IVVITATION RIGHT- - BIDDER EXCLUSIOAl NOY' IUTENDED 

The award of a c o n t r a c t  is no t  improper merely because 
a c o n t r a c t i n g  agency f a i l e d  t o  send a bidder  a s o l i c i -  
t i t i o n  where t h e r e  is no evidence t o  suggest  t h a t  t h e  
agency's f a i l u r e  w a s  d e l i b e r a t e .  

BIDS--LATE-- HAUD CARRIED DELAY- -REJECTION OF BID 

A l a te  hand-carried b i d  may no t  be  considered un le s s  
t h e r e  is a showing t h a t  wrongful government a c t i o n  was 
t h e  paramount cause of t h e  Lateness.  

23-214353 Fcb. 27, 1984 8s-.! CPD 253 
CONTRACTORS--RESPO~SIEILITY--R~TE~IUATIOl\r--REVIEW BY GAG- 
AFFIRMAT1 VE F I N D I G  ACCEPTtiD 

GAO does n o t  review an a f f i r m a t i v e  determinat ion of 
r e s p o n s i b i l i t y  absent  showing of p o s s i b l e  f r aud  o r  bad 
f a i t h  by procurement o f f i c i a l s  o r  mi sapp l i ca t ion  of a 
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i te r ia ,  circumstances not  
p r e s e n t  here .  

B-297787 Feb. 28, 1984 
CVrVTRACTS--NEGOTIATI@N--REQUESTS FOR PROP@SALS-- CONSTRUCTION-- 
RG'ASONABLh INTERPRETATION 

Where a s o l i c i t a t i o n  could reasonably be read as 
meaning t h a t  t h e  c o n t r a c t o r  must provide s t o r a g e  
f o r  government-furnished t apes ,  the c o n t r a c t o r  may 
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be paid an additional amount for furnishing its own 
tapes instead of being furnished the tapes by the 
government. 

CON~~CTS--PAY~NTS--COMPROMISE AMOUNX 

Contractor's entitlement under the contract to 
payment for providing its own tapes for storage 
should be measured by the difference between its 
charge for storage of contractor-furnished tapes 
and its charge for storage of government-furnished 
tapes. 

CONTR4CTS--NEGOTIATIQN---REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
REASONABLE INTERPRETAY'ION 

Contract Disposal clause that provides for return 
of GAO data files residing on contractor tapes at 
the conclusion of the contract does not preclude 
GAO from disposing o f  unneeded data files residing 
on contractor tapes simply by leaving them with 
the contractor. 

GENERAL ACCOUNTING OFFICE- - CONTRACTS-- RISPUThS- -SETTLEMENT 
A UIL'HORITY 

A Hearing Officer designated by the Comptroller 
General to recommend a disposition of appeals filed 
by a GAO contractor is not empowered to act for the 
Comptroller General. Holding of Court of Claims in 
Ffschback and Moore International Corps. 
1. United States, 617 F.2d 223 (1980) that the head of 
an agency could not refuse to accept the determination 
of his board of contract appeals favorable to a contrac- 
tor is nor applicable, since the heads of the agencies 
involved in that case had delegated their authority to 
decide contract Dkspures clause controversies to their 
boards, unlike the Comptroller General's designation o f  
his Hearing Officer. 

Fact that GAO staff attorney offers legal advice 
on contractual matters to the GAO contracting office 
does not preclude the GAO General Counsel from subse- 
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quently being designated to decide contractor Disputes  
clause appeals arising from GAO contracts where the 
General Counsel has no personal involvement in the 
merits o f  the claims. 

3-222642 Feb. 28, 1984 84-1 CPD 243 
BIDS-- "BUYING IN"--NOT BASIS FOR PRECLUDING A WARD 

The fact that an unreasonably Low o r  below-cost bid 
suggests the possibility of a I'buy-inl' does not pro- 
vide any basis on which to submit a prorest. In addition, 
an allcgation that an unrealistically low b i d  of a 
bidder is due to the bidder's failure t o  understand 
what may be required under the contract involves the agency's 
affirmative determination of the bidder's respons5bility 
which GAO will not review. 

BIDS--INYI!!!ATIOfl FOR BIDS--SPECIFICATIONS--MINIMUM IVEh'DS 
REQUIREMENT--ADMINISTRATIVE DE!l'ERMINATION-- REASOIVABLENhSS 

The determination of the needs of the government and 
the methods of accommodating such needs are primarily 
the responsibility of the contracting agency. GAO will 
not  question an agency's assessment of its needs unless 
the protester shows that the determination is clearly un- 
reasonable. GAO finds that the protester has failed to 
establish as unreasonable the agency ' s  requirement that 
work performed under work orders be performed at a rate 
of $3,000 per day. 

BIDS-- INVITAj'IOI? FOR BIDS--SPECIFICATIONS-- UNDERWRITERS 
LA BORA TORIES STANDARDS 

GAO finds the protester's contention that items meeting 
rhe solicitation specifications should also meet the 
standards of Underwriters Laboratories, Inc., i s  unsuf- 
ficient to show that the solicitation requirement for 
Underwriters Laboratory approval is unnecessary. In 
general, Underwriters Laboratories standards are included in a 
solicitation to insure that items are designed and con- 
structed to comply with m i n i m u m  safety standards, to in- 
sure better qual'ty control, and to comply with state 
laws on some construction materials such as electrical 
equipment. 
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Where several items under a bid schedule whfch require 
separate bid prices are undisputedly for construction 
work, the agency properly included Davis-Bacon Act wage 
provisions in the solicitation along with provisions for 
items covered by the Service Contract Act. GAO a l s o  
finds that for purposes of recordkeeping the solicitation 
clearly delineates between those items covered by the 
Davis-Bacon Act and those items covered by the Service 
Contract Act. 

CONTRACTS--REQUIREMhNTS--ESTIMA!L'ED AMOUNTS BASIS--BES!!' 
INFORMATION AVAILABLE 

When an agency solicits bids for a requirements contract 
on the basis of estimated quantities, the agency's 
estimated quantities must be reasonably accurate repre- 
sentations of anticipated actual. needs based on the best 
information available. However, there i s  no requirement 
that the estimates be absolutely correct. GAO finds that 
the agency's estimates in the protested procurement 
are sufficiently accurate projections o f  the agency's needs 
using the best information available. 

B-213028 Feb. 28, 1984 84-1 CPD 244 
BIDS--OPENING--POSTFONEMEAT--CONDITIONS PERMITTIIVG 

Contracting officer did not abuse his discretion 
where he  extended the b i d  opening date I week in 
order to enhance competition by permitting offerors 
sufficient time t o  carefully consider and prepare 
their bids after significant amendment of solici- 
tation scope of work. 

B-223684 Feb. 28, 1984 84-1 CPD 246 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, hTC. QUESTIONS---FUTURE 
PROCUREMEflTS 

Protest against provisions of future resolicitation 
is dismissed as premature. 
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23-223684 yeh. 28, 1984 84-1 CpD 246 - Con. 
COIVTRA CTS- -PROTESTS- -MOO!i', AC'EMIC, ETC. QU.tSTlYliVS-- 
SOLICITATION CA flCELED 

Protest against award of a contract is rendered 
academic by agency's cancellation of solicitation. 

B-213724.2 Feb. 28, 1984 84-1 CPD 248 
CONXRACTORS--RESPOIvSIBILITy- -DE!i"ERMlnAYION--REVIEV BY GAO-- 
AFFIRMATIVE FIflDIflG ACCh'PTED 

Prior decision which dismissed protest challenging 
awardee's ability to comply with solicitation re- 
quirements is affirmed since allegation concerns 
matter of responsibility which GAO does not general- 
ly review. 

B-213724.3 Feb. 28, 1984 84-1 CPR 248 
GENEZ.4 L ACCOUNTING OFFICE-- JURISD ICTION- - CONT'IIACTS-- 
PERFORMNCE-- COIVTRACT ADMIIVISTRAII'IOIV MATTER 

Allegation concerning change in contract com- 
mencement date concerns a matter of contract 
administration, which is the contracting agency's 
responsibility, not GAO'S. 

B-213749 Feb. 28, 1 9 8 4  84-1 CPD 249 
BIDS--MISTAKE;S--C#RRECTION--PROPRI 

Where protester fails to show that procuring agency 
lacked a reasonable basis for determining that the 
evidence submitted by the low bidder, i.e., a work- 
sheer, estimator's memorandum and affidavit, and bidder's 
statement, as to a mistake in bid alleged prior to 
award was clear and convincing evidence of that mistake, 
how it was made and the intended bid price, then GAO w i l l  
deny protest of agency's decision to allow correction of 
the bid, 

BIDS--MISTAKES--CORRECTION--AFTER B I D  OPENING- -RULE 

Although the rule which permits bid correction does 
not extend to permitting a bidder to recalculate and 
change its bid t o  include factors which the bidder 
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did n o t  have i n  mind when the b i d  w a s  submitted,  t h e  
p r o h i b i t i o n  on r e c a l c u l a t i o n  does not  apply where t h e  
record shows t h a t  t h e  bidder  both considered the factor 
in ques t ion  before  b i d  opening and prepared f i g u r e s  
before  opening such t h a t  by reasonable  e x t r a p o l a t i o n  or 
o t h e r  method t h e r e  is clear and convincing evidence of 
what t h e  bidder  would have b i d  but  f o r  the mistake. 

B-213762 Feb. 28, 1984 84-1 CPR 250 
BIDS-- INVITATION FOR BIDS--A.NEND&ENTS-- FAILURE TO ACKIVOWLb'DGE-- 
WAIVED AS MINOR INFORMALITY 

F a i l u r e  to acknowledge t h e  r e c e i p t  of an amendment which 
merely extends t h e  b i d  opening d a t e  may be waived as a 
minor informal i ty .  

BIDS--RESPONSIVENESS--FAILURE TO PURUISH SOMETHING RLQUIRER 

A b i d d e r ' s  f a i l u r e  t o  i n s e r t  a gross shipping weight 
i n  i t s  bid does not  render  the b id  nonresponsive where 
t h e  est imated guaranteed shipping weight w a s  s p e c i f i -  
c a l l y  provided i n  t h e  s o l i c i t a t i o n  i n  t h e  event t h e  
bidder  f a i l e d  t o  i n s e r t  t h e  tnfomatton. 

COfl!l'RACTORS--RESPONSI3ILITY-- RETERMXA'ATIO!?--REVIEW BY GAO-- 
AFFIRMATIVE F I D I N G  ACCEPTED 

P r o t e s t  chal lenging t h e  c a p a b i l i t y  of t h e  awardee t o  per- 
form t h e  c o n t r a c t  relates t o  a matter of r e s p o n s i b i l i t y  
which w i l l  not  be reviewed absent  a showing t h a t  t h e  con- 
t r a c t i n g  agency ac ted  f r a u d u l e n t l y  o r  i n  bad f a i t h .  

B-214016, B-214016.2 Feb. 28, 1984 84-1 CPV 252 
CONTRAGTS--NEGOTIATION--OFFERS OR PROPOSALS--PUBLIC OPENING-- 
NOT REQUIRED 

Agency ac ted  properly i n  n o t  holding publ ic  opening 
of o f f e r s  under negot ia ted  procurement because u n l i k e  
a d v e r t i s e d  procurements where b i d s  are publ i c ly  opened 
t h e r e  i s  no p u b l i c  opening of o f f e r s  received under a 
negot ia ted  procurement. 
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B-214016, B-214026.2 Feb. 28, 1984 84-1 CPD 252 - Con. 
COIVTRACTS--PROTESTS--GEiVERAL ACCOUh'TING OFFICE PROCEDURES-- 
I'IMEL.TNESS OF PROTEST--SOLiTC..TTATIOU IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSIflG DATE FOR P80PQSALS 

Protests that procurement should  have been advertised and 
that agency issued confusing solicitation amendments are 
untimely when not filed prior to closing date for receipt 
of p r o p o s a l s .  

B-214137 Feb. 28. 1984 84-2 CFD 254 
BIDS--"BUYING IAi"--NOT BASIS FOR PRECLUDING A W A R D  

The possibility of a buy-in i s  not a proper basis upon 
which to challenge the validity of an award. 

BIDS--COMPETITIVE SYSTEM--FOREIGN CONTRACTORS 

Once the differentials of the Buy American Act have 
been applied, there is no legal basis f o r  objecting t o  
award to a foreign concern which has  submitted the best 
proposa l .  

CUNTRACTS- - PROTESTS--GEP?ERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSIUG DATE FOR PROPOSALS 

A pro te s t  contending that the evaluation criteria 
of an RFP should have precluded a buy-in by a foreign 
concern constitutes an  alleged impropriety in the RFP 
which was apparent prior to the date for receipt of 
initial proposals and is untimely when not received 
by rhe contracting agency or by our Office until after 
award of the contract. 

B-214258 FeE. 28, 1984 84-1 T L ,  25.5 
BIDS--ACCEPTANCE Y'IME LIMITATION--BIDS UFFERING DIFFERENT 
ACCEPTANCE PERLODS--SHORTER PERIODS--REJECTIOIv OF B I D  

Bid offering a bid acceptanfe period less than that re- 
quired in the solicitation is nonresponsive and cannot be 
changed after b i d  opening since a nonresponsive bid cannot 
be corrected. 
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3-212718 Mar. 1, 1984  84-1 CPD 256 
cONTRACTS--PROTESTS--GEiVEBAL ACCOUNTING OFFICE PROCEDUBES-- 

PROYESTER 
TXMELIflh'SS OF PROTESl'--DATE BASIS OF PROTEST MADE WvOrVrV Ti? 

P r o t e s t  a g a i n s t  s o l i c i t a t i o n  d e f e c t s  f i l e d  wi th  GAO 
more than 10  working days a f t e r  p r o t e s t e r  l e a r n s  of 
agency 's  denial. of p r o t e s t e r ' s  preclosing-date  
p r o t e s t  to agency is untimely under GAO B i d  P r o t e s t  
Procedures.  

B-212792 Mur. I, 1984 84-1 CPD 257 
C O N ~ ~ C T O ~ ~ - - , ~ h S P O A T s I B I L I ~ Y - - D h T E R M I N A T I O N - - R ~ V r ~ W  BY G A G -  
AFFIIZMATIVh FIIVDING ACCEPTED 

GAO does no t  review a f f i r m a t i v e  r e s p o n s i b i l i t y  de t e r -  
minat ions i n  absence of except ions no t  p r e s e n t  i n  imme- 
d i a t e  case.  

COIVTRA CTS--Nb'GOTIATION--OF$'ERS OR PROPOSALS--EYALUATION-- 
COMPFA'ITIVE RANGE INCLUSIOIV- -REASONABLEiYESS 

Agency d e c i s i o n  no t  t o  exclude f i r m  from competi t ive 
range i s  p r i m a r i l y  a matter of a d m i n i s t r a t i v e  d i sc re -  
t i o n  and w i l l  not  be d i s t u r b e d  absent  a c l e a r  showing 
t h a t  t h e  d e c i s i o n  lacked a reasonable  b a s i s .  Where 
record i n d i c a t e s  t h a t  agency made judgment t h a t  w i th  clari-  
f i c a t i o n s  a f i r m ' s  proposals had reasonable  chance of 
being selected f o r  award, and t h a t  p r o p o s a l ' s  exc lus ion  
would have r e s u l t e d  i n  only one o f f e r o r  remaining i n  
competi t ive range, agency d e c i s i o n  t o  inc lude  proposal  i n  
competi t ive range i s  n o t  ob jec t ionab le .  

CONTRACTS--NEGOTIA!!'IQN--OFFERS OR PROPOSALS--EVALUATION-- 
REASONABLE 

GAO w i l l  not  question t he  c o n t r a c t i n g  agency's eva lua t ion  
o f  t h e  awardee's t e c h n i c a l  and c o s t  proposal  s i n c e  i t  had 
a reasonable  b a s i s .  

CONTRACTS- - NEGOTIAII'ION- -SOLE-SOURCE BASIS- - RE!!%RMINATIOIv NOT 
TO USE--PROPRIETY 

I n  view of the o b j e c t i v e  of b i d  p r o t e s t  func t ion  t o  i n s u r e  
f u l l  and free competi t ion f o r  government c o n t r a c t s ,  p r o t e s t  
t h a t  an agency should procure an i t e m  on a sole-source b a s i s  
w i l l  no t  be reviewed. 
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B-232792 flW. 1, 2984 84-1 CPD 257 - Con. 
COiVTRACTS- -PRO?!ESTS- -GEIvERAL ACCOUIVTING OFFICE FUNCTION- - 

ALLGAT1  ONS 
INDEPENDENT IiVVE3TIGATION AiVD CO~CLUSIONS--SFh'CULAT~E 

GAO w i l l  not  conduct i n v e s t i g a t i o n s  under i t s  b i d  p r o t e s t  
func t ion  t o  e s t a b l i s h  t h e  v a l i d i t y  of a p r o t e s t e r ' s  
s p e c u l a t i v e  s ta tements .  

CONTRACTS--PROTESTS--GEnrERAL ACCUUIlXIflG OFFICE PROCEDURES-- 
TIMELIiUESS OF PROTEST--SOLICITATION I ~ ~ ~ P R I ~ T I E ~ - - A P P A ~ E N T  
PRIOR TO B I D  OPENIiVG/CLOSING DAY'E FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  agency used p r o p r i e t a r y  information 
i n  developing r eques t  f o r  proposals  (RFP) and t h a t  award 
of t h e  c o n t r a c t  t o  o t h e r  than p r o t e s t e r  under an RFP i s sued  
on a competi t ive b a s i s  c o n s t i t u r e s  an infringement on its 
p r o p r i e t a r y  r i g h t s  i s  untimely when f i l e d  more than  3 
months a f t e r  t h e  RFP c l o s i n g  date .  

GENERAL ACCOUNTIflG OFFICE--JURISDICT~ON--CONT~ACTS--DISPUT~S-- 
BETWEEN PRIVATE PARTIES 

P r o t e s t  that a competi tor  a l l e g e d l y  used i n  i t s  proposal  
t h e  p r o t e s t e r ' s  p r o p r i e t a r y  d a t a  p r e s e n t s  a d i s p u t e  between 
p r i v a t e  p a r t i e s  t h a t  i s  not  for Considerat ion under t h e  Bid 
P r o t e s t  Procedures.  

B-214124.2 Mar. 1, 1984 84-1 CPD 258 
CONTRACTS--PROTESTS--XNTERESTED PARTY REQUIREMEN!!'--PROTESTER 
NOT IIV LINE FOR AWARD 

Apparent t h i r d  l o w  bidder  i s  not  an " i n t e r e s t e d  par ty"  
under GAO Bid P r o t e s t  Procedures t o  p r o t e s t  agency dec i s ion  
to permit  c o r r e c t i o n  of mis take  i n  apparent  l o w  b i d  where 
n e i t h e r  t h e  p r o t e s t  nor  the agency r e p o r t  submitted i n  
response t o  p r i o r ,  identically-worded p r o t e s t  by apparent  
second l o w  b idde r  i n d i c a t e d  t h a t  t h e  second low b idde r  
was not e l i g i b l e  f o r  award. 
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B-211167.3 &TW. 2, 1984 8s-2 CpD 259 
CONTKACTS--NEGOT-TAl'ION--RE&UESITS FOR P R O P O S A L S - - A ' - -  
FAILURE TO ACKNOWLEDGE-- WAIYER 

Where amendment to RFP changed security clearance require- 
ments, contractin officer's waiver of offeror's failure t o  
acknowledge amendment was proper since solicitation require- 
ment relates to responsibility which may be established 
at any time prior to award. 

CONTRACTS--PROTESTS--ARMINISTRATIlrE ACTIOflS- -ABEYANCE PEh'DIflG 
PROTEST--NOT REQUIRED--AGENCY CORRECTIONS 

Even though a protest i s  pending before GAO, a contracting 
officer may review grounds of protesr and, if necessary, 
correct mistakes. 

CONTRACTS- -TERMINATION- - CONVENIIVCE OF GO VEXNMENT--"BEST 
INTERESTS OF YHE GOVER?iMEN!L'" BASIS--COST I V. INTEGRITY OF 
COMPEY'ITIVE BIDDIIVG SYSTEM 

While it is recognized that as a result of a termination 
of a contract certain adminstrative inconveniences w i l l  
be experienced, in the absence of any indication of 
substantial adverse impact on the mission of the procuring 
agency, the preservation of the integrity of the competitive 
system outweighs the possible administrative inconvenience 
and disruption which might accompany the corrective action. 

GOXTRACTS- -TKRMINATION- - CON VKNIEflGE OF GO VERNNENT- - ERR0ILrr;OUS 
AWARDS 

GAO believes that a contracting officer's decision to 
terminate an improperly awarded contract was reasonable 
where (1) there w a s  a serious deficiency in the procurement 
which resulted in award to a firm which had not submitted 
the low proposal, (2) the firm submitting the Low proposal 
was prejudiced, ( 3 )  the contracting officer was, at the 
time, unaware of any significant costs connected with the 
terminated contract, and ( 4 )  an interim contract awarded 
to the awardee of the terminated contract mitigated any 
potential termination costs and minimized any potential. 
interruptxion of services. 



B-213486.2 MCP. 2, 1984 84-1 CPD 260 
CONTRACTS- -PROTESTS--GEIUERAL ACCOUNTING OFFICE .PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICI!TA!TION IMPROPRIETIES--APFA.REN!L' 
PRIOR TO BID OPENING/CLOSIIVG RATE FOR PROPOSALS 

A protest based on alleged improprieties on the face of 
a solicitation is untimely and will not be considered 
on the merits where not filed with GAO or the contracting 
agency prior to bid opening. 

21-212330.2 mr. 5, 1984 89-1 CPD 261 
COflTR.4 CTS- - PROZ'ESTS- - INTERESTER PAR!L'Y REQUIREMENT-- PROY'ESTER 
NOI' IiV LINE FOR AWARD 

Protester suspended from contracting is not an "interested 
party'' under GAO Bid Protest Procedures, since suspension 
renders protester ineligible for award. 

B-212895.3 Mar. 5, 1984 84-2 CPD 262 
CONTRACTS--PROTESXS--GENERAL ACCOUNTING OFFICti PROCEDURES-- 
TIMb'LINESS OF PROYEST--SIGh'IFICANT ISSUE EXCEP!l'ION-- NOT FOR 
APPLICATION 

Untimely protest will not be considered under signifi- 
cant issue exception to timeliness rules because matrer 
appears to concern this procurement and is not of 
widespread interest. 

B-212986 Mar. 5, 1984 84-2 CPR 263 
OFFICERS AND EMPLOYEES-- CONFLICT OF INTEREST STATUTES-- 
FAMILY ACTIVITIES 

An agency unreasonably rejected a quotation from the son 
of an agency employee, i n  order t o  avoid actual or 
apparent favoritism or preferential treatment, where the 
employee, although employed in the administrative district 
in which the procurement occurred, had no responsibility 
for the resulting contract, there was no indication that 
the employee disclosed confidential agency information 
about: the procurement or otherwise influenced the procure- 
ment, and adequate competition w a s  publicly sought and 
obtained. 
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B-213166 Mm. 5, 1984 84-1 CPR 264 
BID~ERS--QUALIFICATXON~- -PREA WARD SURVEYS- UTILIZATION-- 
ADMIIVISTRATIVE DETERVINATION 

Contract ing o f f i c e r  has d i s c r e t i o n  not  t o  conduct a pre- 
award survey and, i n  the absence of a showing of f r aud  o r  
t h e  f a i l u r e  to apply a d e f i n i t i v e  r e s p o n s i b i l i t y  require-  
mentr, GAO w i l l  not  review a dec i s ion  n o t  t o  conduct a pre- 
award survey o r  t h e  c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  de t e r -  
mination of r e s p o n s i b i l i t y .  

BI~~--R~SPO~SIVhN~SS--COIVCEPT--NOT APPLICABLE TO NEGOTIATED 
PROCUREMENTS 

Contract ing agency w a s  n o t  r equ i r ed  to reject low 
o f f e r o r ' s  i n i t i a l  proposal  as nonresponsive s i n c e  concept 
of responsiveness  g e n e r a l l y  is no t  a p p l i c a b l e  t o  negot- 
i a t e d  procurements. 

CONTRACXS--PROTESTS--CONTRACT ARMINISTRAYIOiV--hUT FOR 
RESOLUTION BY GAO 

)Whether s p e c i f i c a t i o n  requirements are m e t  dur ing per -  
formance of a c o n t r a c t  is a matter of c o n t r a c t  admin i s t r a t ion  
which GAO w i l l  not  consider .  

B-213228 Mar. 5 ,  1984 84-1 CPD 265 
BIDS-- INVITAY'ION FOR BIDS--A~~~ME~TS--.ACKNOWLE~G~~~T-- ORAL-- 
EFFECT 

The o r a l  acknowl.edgrnent of a material amendment i s  no t  
pe rmis s ib l e .  

BIDS--INYITAXIOiV FOR B I D s - - A M ~ N ~ ~ E ~ T S - - F A I L U R E  TO ACkWOWLEDGh'-- 
WAGE DETERMINATION-- DEFECT OF SUBSTANCE V.  MERELY FORM - 

An amendment i s  material, and thus  r e j e c t i o n  of a b id  
t h a t  f a i l s  t o  inc lude  w r i t t e n  acknowledgment of i t  is 
proper ,  where t h e  amendment r e v i s e s  a wage rate f o r  
ca rpen te r s ,  and t h e r e  is a reasonable  p o s s i b i l i t y  under t h e  
p rov i s ions  of t h e  s p e c i f i c a t i o n s  t h a t  t h e  s e r v i c e s  of 
c a r p e n t e r s  w i l l  be needed. 
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B-213228 Mar. 5, 1984 84-1 CPD 265 - Con. 
CO~T~~CTS--PROT~STS--BURDEN OF PROOF--ON PROTESTER 

Where t h e  on ly  evidence on a n  i s s u e  i s  t h e  c o n f l i c t i n g  
statements of t h e  c o n t r a c t i n g  agency and t h e  p r o t e s t e r ,  
the p r o t e s t e r  has not m e t  i ts  burden of a f f i r m a t i v e l y  
proving its case. 

B-214022 MCP. 5 ,  1984 84-1 CPD 267 
BIDS-- COMPETITIVE SYSTEM--SUPERIOR ADVANTAGES OF SOME BIDDERS-- 
INCUMBENCY 

Government i s  no t  r equ i r ed  t o  e q u a l i z e  competi t ion by 
cons ide r ing  c o m p e t i t i o r ' s  advantage according t o  bidder  
by reason of incumbency absen t  u n f a i r  government a c t i o n  
o r  preference.  

CONTRACTS--PROTESTS--GENERAL ACCOUflXING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMiPROPBIEYIES--APPARENT 
PRIOR PO BID OPEAVNG/CLOSI~W DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  award of a c o n t r a c t  t o  another  f i rm  f i l e d  
22 days a f t e r  b i d  opening is untimely s ince  the b a s i s  f o r  
t h e  p r o t e s t  w a s  an a l l e g e d  s o l i c i t a t i o n  impropriety which 
should have been f i l e d  p r i o r  t o  b i d  opening and t h e  second 
b a s i s  was known by b i d  opening. 

8-214095.3 Mar. 5, 2984 84-1 CPD 268 
CONTRACTS-- PROTESTS-- GENERAL ACCOUA'TIG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN 11'0 
PROTES2'ER 

P r o t e s t  not f i l e d  w i t h i n  10  working days a f t e r  t h e  
p r o t e s t e r  knew o r  should have known of t h e  b a s i s  of i t s  
p r o t e s t  is untimely and w i l l  not  be  considered. 

B-220476 Mar. 6, 1984 84-1 CPD 269 
CONTRACTS-- NEGC'TIATION--OFFh'RS OR PROPOSALS- -EVALUATION- - 
2 ECHiVICA L ACCEPTABILITY- -ADMINISTMTIVE DElERMIflA TION 

GAO h a s  no basis t o  d i s t u r b  agency's determinat ion t h a t  
p r o t e s t e r  has no t  supp l i ed  s u f f i c i e n t  information from which 
the  agency could e v a l u a t e  t h e  f u n c t i o n a l  equivalence of t h e  
p r o t e s t e r ' s  equipment with the equipment s o l i c i t e d ,  where 
agency requested s p e c i f i c  information on equipment p r o t e s t e r  
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offered in response to sole-source solicitation and 
protester failed to supply all the requested data and 
where the data actually submitted did not clearly show 
interchangeability. 

5-210642, e t  ai!. Mar. 6, 1984 84-1 CPD 270 
COIiTMCTS- -SMA LL BUSINESS CONCERNS- -A WARDS--SET-ASIDE&- 
PROPRIETY--SUBSEQUENT TO UNRESTRICY'ED SOLICITATXON 

Decision to cancel solicitation and thereafter set aside 
portion of procurement for small business is upheld 
where agency has shown that set-aside determination was 
reasonable. 

CONTRACTS--PROTESTS--MOOX, ACADEMIC, ETC. QUESTIOfl-- 
SOLICITATION CANCELED 

Since agency decision t o  cancel solicitation had reason- 
able b a s i s ,  protest concerning selection and application 
of transportation rates utilized in evaluation of bids 
under that solicitation is academic and will not be 
considered. 

G0flTR.A CTS-- REQUIREmNTS- -SMALL BUSINESS SET-ASIDES 

Protest alleging that solicitations are unlawful 
because they independently commit agency to purchase its 
total requirements for one-cent blanks from separate 
sources is denied where review of solicitations indicates 
that agency has merely set aside a fixed amount of its 
yearly requirement for small business and that any 
requirements in excess of that amount would be purchased 
from firm awarded requirements-type contract under second 
solicitation. 

BIDS--INVITA!TION FOR BIDS--AMBIGUITY ALLEGATION--NOT SUSTAIIITEG- 
ONLY ONE REASOI?AELE INTERPRETATION 

Protest alleging that solicitation provisions are 
ambiguous, contradictory and unduly restrictive is denied 
where review of provisions in question indicates that they 
are not ambiguous, contradictory or unduly restrictive. 
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Whecher bidder in line f o r  award may have engaged 
in collusive bidding is one circumstance to be 
considered by the contracting officer i n  determining 
whether that bidder is a responsible prospective con- 
tractor. 

CONTIIAGII '08s- -RESPONSI3ILITY- - RE2 ERML NATIO N- -REYIEW BY Gh 0- - 
AFFIRM.4 T I V .  FINDING ACCEPTED 

Protester's contention that potential awardee's 
bid is "nonresponsive" because that f inn allegedly 
does not have the insurance coverage required by the 
solicitation is without merit because the bid does 
not limit, reduce or modify the bidder's obligation 
under the terms of the solicitation. Rather, whe- 
ther a bidder has obtained the insurance coverage 
required by a solicitation relates to that firm's 
responsibility and GAO does not review affirmative 
determinations of  responsibility, except in circum- 
stances not present here. 

CONTRACTS--PROTESTS--BURREN OF PROOF--ON PROTESTER 

Where protester's allegation that procuring agency 
intends to award a contract to a bidder that is 
substantially owned o r  controlled by government employees 
is n o t  supported by evidence in the record, protester 
has failed to meet i t s  burden of proof to show that 
award to that firm would be contrary to regulatory 
provision which generally precludes entering into con- 
tracts with firms substantially owned o r  controlled by 
government employees. 

B-213425 Mar. 6, 1984 84-1 CFR 272 
SMALL BUSINESS ADMINISTMTIOfl-- COIVTRACY'S--CONTRACTING WITH 
OL'HER GOVERflMENT AGENCIES-- PIIOCUREMENT UflDER 8 (U 1 PROGRAM-- 
INAPPLICABILITY OF N O M L  COMPETITIVE PROCUREMENT PRACTICES 

Within the context of a competitive 8(a> pro- 
curement conducted by an executive agency on behalf 
of the Smal l  Business Administration, the failure 

93 



to hold competitive range discussions with a l l  accep- 
table offerors is not legally objectionable since 
normal competitive procurement practices are not appli- 
cable to 8 ( a )  procurements and the regulations govern- 
ing such 8 ( a )  competitions do not require discussions. 

SMALL BUSINESS ADMINISTRATION--CONTRACTS- -CONTRACYING WITH 
OTHER GOVERUMENT AGEILrCIES--PROCUREMENT UI?DER 8 ( a )  PROGM--  
REVIEW BY GAO 

GAO review of an 8(a) procurement i s  limited to 
determining whether rhe Small Business Administra- 
tion (SBA) has followed applicable regulations and 
whether government officials have acted fraudu- 
lently or in bad faith. Where a contracting agency 
acts on behalf of the SBA in selecting a contractor 
for award, the agency's action w i l l .  be reviewed under 
the same criteria. 

3-213452 jdar. 6, 1984 84-1 CPD 273 
BIDS--COMPETITIVE SYSTEM--ADEQUACY OF COMPETITION--BIDDER 
NOT TIhlELY SOLICITED, ETC. 

Where protester contends it was not orally solicited f o r  
certain requirement and agency contends protester was 
advised of requirement, protest is denied where record 
indicates miscommunication probably occurred and agency 
obtained adequate competition and reasonable price. 

CONYRACTS--PROTESTS--BURDEN OF PROOF--OU PROTESTER 

Where the only evidence on an issue of fact is the con- 
flicting statements of the protester and the contracting 
officials, the protester has not carried its burden of 
affirmatively proving its case. 

3-214096 Mar. 6, 1984 84-1 CPR 274 
BONDS--BID--DISCRiPAI?CY BETWEEN BID AND BID BOND--BID 
NONRESPONSIVh' 

Bid bond issued to only one of the joint venturers 
competing f o r  a contract is deficient, since in 
order to bind a surety, a bond must be issued to 
the same exact legal entity that is bidding f o r  a 
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contract. Further, such a bond is a material re- 
quirement, and deficiencies generally may not be 
corrected after opening; rather, the contracting of- 
ficer must reject the bid as nonresponsive. 

B-224311 Mar. 6, 1984 84-1 CPD 275 
CONTRACTS--FEDERAL SUPPLY SCHEDULE--PRIC~S--REDUGTIONS-- 
NOTICE 

A Federal Supply Schedule contractor may offer a price 
reduction to the government at any time and by any method 
without prior acceptance by the General Services 
Administration (GSA), and under the contract's terms the 
price reduction generally will remain in effect for the 
remainder of the contract. Whether the contractor notifies 
GSA of the price reduction so that GSA can revise the 
Schedule prices is a matter for GSA to resolve in admin- 
stering the contract. 

CONTRACTS--SPALL BUSINESS CONC~;RIVS--AWARRS--S~LL Busriwss 
ADMINISTRATIOU ' S  AUTHORITY- -SIZE DEII'EMINATION 

Accuracy of a firm's representation that it is a small 
business  is irrelevant t o  the firm's eligibility f o r  
the receipt of a purchase order under an existing Federal 
Supply Schedule contract. 

B-213245.2 Mar. 7 ,  1984 84-1 CPD 276 
BIDS--ALL OR IVOIVE--AWARD 11'0 ONE BIDDER ADVANIflGEOUS 

Agency's rejection of the l o w  aggregate b i d  due to the 
omission of item prices, and award to the only other bidder 
at a higher aggregate price, was improper. The low b i d  
was responsive and should have been accepted f o r  award, 
since (1) the bid was tantamount to an all or none bid; 
(2 )  the IFB d i d  not prohibit all or none bidding; and (3) 
the bid would result in the lowest cost to the government. 

BIDS- -EVALUA!TTOiV- -AGGREGATE V .  SEPARABLE f TEWJ PRICES, ETC.. -- 
LOW BIDDER ENTITLEMENT TO AWZRD 
An IFB requirement f o r  unit prices (. in addition to an 
aggregate price), which prices were intended to permit 
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evalua t ion  f o r  m u l t i p l e  award purposes,  was not mandatory 
s i n c e  t h e  IFB permit ted a l l  or none bidding and u n i t  p r i c e s  
would be i r r e l e v a n t  ro t h e  eva lua t ion  af  an a l l  o r  none 
bid.  

B-213308 Mar. 7,  1984 84-1 CPD 277 
BlaS--RESPONS~VEN~SS--EXCEPIT~OIVS !LAKEN TO INVITATION TERMS 

Bid which of fered  t o  f u r n i s h  aluminum i n s t e a d  of s t e e l  
exhaust f a n  p r o p e l l e r s  took except ion t o  a material 
requirement of t h e  IFB and t h e r e f o r e  w a s  properly 
r e j e c t e d  as nonresponsive. 

B I D S - - R E S P O l l r S I Y - - O F F E R  OF COMPLIANCE AFTEI? B I D  OPENING-- 
ACCEPTANCE NOT AUTHORIZED 

A nonresponsive b i d  may n o t  be correc ted  after b i d  opening, 
s i n c e  permi t t ing  a bidder  t o  do so would be tantamount 
t o  a l lowing t h e  submission of a new bid.  

CO~irRACTS--PROTESTS--GENERAL ACCOUNTIiVG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SQLICITAII'IOfl IMPROPRIETIES--APPARLNT 
PRIOR TO BID OPENING/CLOSIflG DATE FOR PBOPOSALS 

P r o t e s t  a l l e g i n g  impropr ie t ies  i n  an IFB apparent p r i o r  to 
b i d  opening must be f i l e d  before  b i d  opening i n  order  t o  
be considered. 

B-214287 Mar. 7, 1984 84-1 CPD 278 
CONT~C~S--NEGOTIATIOIV--AWARDS--PROFRI%~Y--UPHELD 

P r o t e s t  chat  government "hurried1'  t h e  cont rac t  award process  
to t ake  advantage of a lower a l t e r n a t e  o f f e r  is denied because 
t h e r e  i s  no requirement t h a t  t h e  government w a i t  a minimun 
number of days a f t e r  bes t  and f i n a l  o f f e r s  before  making 
award. 

CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS-- 
MODIFICATION OF PROPOSAL--CO~SIDERAI1" PRO.PRIETY--UNDER DAR 
PROVISION 

P r o t e s t  t h a t  Defense Acquis i t ion  Regulation 7-2002.4(e) 
r e q u i r e s  government t o  accept  p r o t e s t e r ' s  l a t e  modif icat ion 
t h a t  would have made it: the l o w  o f f e r o r  i s  denied because 
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affirmative action requirements, is dismissed because 
union is not an "interested" party for purposes of these 
issues under GAO Bid Protest Procedures. 

CONTRACTS--PROT'ESTS--CONTRACl' ADMIIVISl'RATION--~OT FOB 
RLSOLUTION BY GAO 

Whether specification requirements are met during perform- 
ance of contract is a matter o f  contract administration 
which GAO will not consider. 

CONTRACTS--PRO2'ESTS--CONFERKNCES--RKQUEST DEIVIED--PROTESY' 
NOXFOR CONSIDERATION ON THi3 MLRITS 

Protester's request fox a conference on protest is 
denied since conference would serve no useful. purpose. 

B-214346, B-224436.2 Mar. 12, 1984 84-2 CPD 287 
CONTRACIS- -PROTESTS- - GEIiERAL ACCOUNTING OFFICE PROCEDURES-- 
XIMELXNESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAREA?T 
PRIOR TO B I D  OPENING/CLOSING RATE FOR PROPOSALS 

A protest against a solicitation's bonding requirement 
is untimely filed under GAO Bid Protest Procedures 
where the protest is transmitted by Western Union and 
GAO receives the transmission after bid opening. 

CONTRACTS--SMLL BVSIflESS C O ~ C ~ R ~ ~ - - A W A A R D S - - S ~ ~ ~  BUSILTtiSS 
AUMINISTE4TIOfl 'S AUl'H0RIT.K- -SIZE DEY'ERMIflATION 

GAO will not consider a protest alleging that a bidder 
is not a small business concern since by law the Small 
Business Administration has the authority to determine 
conclusively a concern's small business size status. 

B-214428 MUP. 12 ,  1984  84-1 CPD 288 
CUflTRACTS-- PROThSTS-- COA'Tm CT ADMINISTR4TIOAl- -NO!f' FOB 
RESOLVY'ION BY GAO 

h e r e  an option is exercisable at the discretion of the 
government, the decision not to exercise the option is 
a matter of contract administration which GAO will not 
review under its bid protest function. 
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tB;214428 MXP. 12, 1984 84-1 CPD 288 - Con. 
COIY'SRACTS--PROTESTS--INTERESTER PARTY R ~ Q U r R E ~ N T - - P O T ~ ~ T ~ A L  
CONTRACYYORS, ETC. NOT SUBNITTING BIDS, ETC. 

Protester will not be considered an interested party to 
protest bias in favor of an offeror since the protester 
did not submit an offer and, therefore, was not 
eligible for award. 

B-220390 MKP. 13, 1984 84-1 CPD 289 
COIyTIIACTORS--RESPONSIBILITJ!- -DETERMI NATION- -REVIEW BY GAO 

Whether an offeror's lack of integrity is sufficient to 
warrant a finding of nonresponsibility is a matter primarily 
for decision by the administrative officers concerned, and 
GAO will not question their decision absent a clear showing 
that it: lacked a reasonable basis. 

B-211180 MUP. 13, 1984 84-1 CPD 290 
COflTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHiVICAL ACCEPTABILITY--ADMINISTRATIUE D.&TEhWINA!l'IOI/ 

The determination of the relative merits of technical 
proposals i s  the procuring agency's responsibility, and 
GAO will not disturb such a determination unless shown 
t o  lack a reasonable basis or to violate procurement 
statutes or regulations. 

COA'TRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--ADDITIONAL 
EVALUATION FACTORS--NOT I N  REQUEST FOR PROPOSALS 

Contention that a proposal should have been rejected for 
its failure to meet a requirement to eliminate the use of 
expendable reagents from the proposed organic carbon 
monitoring system is without merit where the request 
for proposals clearly made the elimination a goal rather 
than a firm requirement and onelof two approaches set 
forth in the proposal did not require expendable reagents. 

COflTMCTS--NEGOTIATIOh'--OFFERS OR PROPOSALS--REJh'CTIOfl-- 
FAILURE TO MEET SOLICITATION Rh'QUIREMEflTS 

GAO does not find unreasonable an agency's judgment 
that protester's proposal did nor. f u l l y  sat i s fy  a 
requirement to propose two separate approaches to the 
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problem where t h e  proposed approaches were no t  as 
d i s s i m i l a r  as approaches proposed by t h e  awardee and 
where on ly  one approach was fully descr ibed and 
developed i n  the p r o t e s t e r ' s  proposal .  

CONTRACTS--IlrEGOTIATIO??--OFFERS OR PROP~SA~S--EYALUATIQ~-- 
TECHNICAL ACCEPTABILITY- - ADMINISTRATIVE DEl'ERMINATIOA' 

Agency's judgment t h a t  p r o t e s t e r ' s  approach TO developing 
s o p h i s t i c a t e d  t e c h n i c a l  hardware p r e s e n t s  a n  unnecessa r i ly  
h igh - r i sk  r e sea rch  and development e f f o r t  w i l l  n o t  be 
quest ioned where p r o t e s t e r  d i d  not a t t empt  t o  e s t a b l i s h  
t h e  t e c h n i c a l  f e a s i b i l i t y  o f  the approach w i t h i n  t h e  
confines  of i t s  proposal .  

CONTRACTS--IVEGOTlATION--OFFERS OR PROPOSALS--QUALIFICATION 
OF OFFERORS--ADEQUACY OF FINANCES, PERSOHNEL, FACILITiES, 
ETG. 

Agency determinat ion that p r o t e s t e r '  s proposal  w a s  
lacking w i t h  regard to  the number of manhours proposed 
i s  c l e a r l y  supported by the r eco rd  where t h e  o t h e r  
o f f e r o r s  i n  the t e c h n i c a l  range proposed more than twice 
as many manhours. 

CONTRA CXS- - NEGOTIATIOfl- - OFFERS OR PROPOSALS- - E VALUATION-- 
IIVSPECTIOIlr OF FACILITIES-- NOT REQUIRED 

There i s  no requirement t h a t  a procuring agency i n s p e c t  
t h e  f a c i l i t i e s  o r  i n t e rv i ew the employees of a n  o f f e r o r  
responding t o  a r eques t  f o r  proposals .  

COIVTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--COST REALISM-- 
RtiA SONA B L EflESS 

Award t o  a t e c h n i c a l l y  s u p e r i o r  o f fe ror  w i t h  a 4 3  percent  
h ighe r  proposed cast than p r o t e s t e r  w i l l  no t  be quest ioned 
where a c o s t  realism a n a l y s i s ,  reasonable  on i t s  f a c e  
and not ob jec t ed  t o  by t h e  p r o t e s t e r ,  i n d i c a t e s  t h a t  
t h e  t e c h n i c a l l y  s u p e r i o r  o f f e r  will a c t u a l l y  c o s t  the 
same or less than the p r o t e s t e r ' s .  

I 
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3-211380 Mur. 13, 1984 84-1 CPD 290 - Con. 
CONTRA CTS--AWARDS--RETIRED GOVERNMEflT EWLOYEES--RIGH!T 11'0 
COMPETE FOR AWARD 

No s t a t u t e  o r  r e g u l a t i o n  sanc t ions  the  exc lus ion  of 
foxmer government employees from ob ta in ing  government 
c o n t r a c t s .  

CO~T~CTS--NEGOIL'IATIOEJ--OFF~RS OR PROPOSALS--SUBSTITUTE 
OFFEROR 

S u b s t i t u t i o n  of o f f e r o r  af ter  t h e  r e c e i p t  of b e s t  and 
f i n a l  o f f e r s  is pe rmi t t ed  where the new o f f e r o r  has 
purchased the e n t i r e  p o r t i o n  of t h e  i n i t i a l  o f f e r o r ' s  
business  that i s  embraced by the proposal .  

B-232782 Mar. 13, 1984 84-1 CPD 291 
C O ~ T R A C T S - - P I I O T ~ S T S - - G ~ : n ~ ~ L  ACCOUUTIUG OFFICE PROCEDURES-- 
TIMELINESS UF ~ROTEST--SOLIGI~ATIO~ I ~ ~ O P ~ ~ ~ ~ ' I E S - - A P P ~ E N T  
PRIOR TO BID OPENIflG/CLOSING DATE FOR PROPOSALS 

Prorest t h a t  RFP f a i l e d  to specify adequately when alter- 
nate products  would be considered t o  be accep tab le  i s  
untimely s i n c e  t h e  p r o t e s t  concerns an a l l e g e d  s o l i c i t a t i o n  
d e f e c t  b u t  w a s  n o t  f i l e d  p r i o r  t o  the  c l o s i n g  date f o r  
r e c e i p t  of i n i t i a l  proposals .  

CclNT~CTS--N~GOITIA~ION--GFFERS OR PROPOSALS--REJECTi ON-- 
FAILURE TO MEET SOLICITATION R ~ Q U ~ ~ E ~ ~ T S - - S U ~ M ~ S S I ~ N  OF 
TEGHNICAL DATA 

Proposal  c o n t a h i n g  a b l anke t  o f f e r  t o  f u r n i s h  a product 
s a t i s f a c t o r y  t o  t h e  government w a s  p rope r ly  r e j e c t e d  s ince 
t h e  p r o t e s t e r  d id  n o t  f u r n i s h  t e c h n i c a l  d a t a  r equ i r ed  by 
the  RFP t o  e s t a b l i s h  the a c c e p t a b i l i t y  of i ts  product.  

CONT'RA CTS- - PRGII'ESTS- -GENERAL ACCOUNT Y N G  OFFICE PROCEDURES-- 
TIMELINESS OF PRUTEST-- NEW ISSUb'S-- UlvRELATED TO OKIGIlrTAL 
PROTEST BASIS 

P r o t e s t  a g a i n s t  test procedures and the results o f  
t e s t i n g  t h e  p r o t e s t e r ' s  sample are untimely where the 
p r o t e s t  w a s  f i l e d  more than 10 working days a f t e r  the 
p r o t e s t e r  knew of the procedures used and the r e s u l t s  
achieved. 
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B-213005 Mar. 13, 1984 84-1 CPD 292 
BIDS--INVITAYICW FOR BIDS-- CRNCELLATION--AFTER BID QPEflING-- 
SCOPE OF WORK CHANGED 

Where a predicted change in river water level caused 
revision in the government's delivery schedule with 
regard to a procurement for removing, cleaning and 
inspecting motors at a navigation canal lock, cancellation 
of the solicitation was justified even after bids were 
opened. 

BIDS-- PREPARATION- - COST- - NONCOMPEIVSABLh'--IN VITA TION PROPEBLY 
CANCELED 

Claim for b i d  preparation costs is denied where cancella- 
tion of solicitation was justified. 

B-213057 Mar. 13, 2984 84-1 CPD 293 
ADVERTISING- -COWERCE BUSINESS DAILY--INFOMYION--DAXE OF 
BID O P E ~ I N G ,  ETC. - -CONSTRUCTIVE~E~TCE FROM PUBLICATION 

Publication of a synopsis i n  the Commerce Business Dai ly  
constitutes constructive notice to prospective offerors 
of a solicitation and its contents. 

BIDDERS-+INVITATIOIV RIGflT--INVITATION NOZ' RECh'IYED 

Failure to provide protester with copy of solicitation 
does not render award improper where protester has 
neither alleged nor shown that procuring agency deli- 
berately precluded protester from competing and did 
not receive adequate competition without protester's 
participation. 

B-213143 Mar. 13, 1984 84-1 CPD 294 
C'ONT~CTS--N;GOTI'A~IOIV--R~QUh'~TS FOR PROPOSALS--SPECIFICATXONS-- 
MINIMUV IVEEDS- -ADMINISTRA XIVE DETERMI NATION 

Where protester alleges that: specifications for Cali- 
bration systems are unduly restrictive of competition, 
contracting agency is required to make prima facie case 
that specifications are related to its minimum needs. 
However, once contracting agency has made prima facie 
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case, protester must bear burden o f  affirmatively prwing 
its case. Protester f a i l s  to carry this burden when i ts  
arguments do not show that agency's determination of its 
actual minimum needs has no reasonable basis. 

CONTRACTS- -PBOTESTS- - Gh'flERAL A CCOUlVTING OFFICE PROCEDURES-- 
TIMELIhiESS OF PROTEST--SOLICIiPA!TION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPElVING/CLL?SII?G DATE FOR PROPOSALS 

Protester's allegation of inadequacy of specifications 
is untimely pursuant to 4 C.F.R. 2 1 , 2 ( b ) ( l ) ,  since it 
relates t o  an apparent impropriety which should have 
been protested prior to the closing date for receipt of 
initial proposals. 

STATUTORY CONSTRUCTION--LEGISLATIVE INYEA'T--APPROPRIATION 
ACT - V. COMVITTiiE REPORT 

Restrictive language contained in congressional approp- 
riation committee reports is not legally binding on an 
agency where those expressions are not carried over into 
an appropriation act. 

B-213176 Mar. 13, 1984 84-1 CPD 295 
BIDS--ACCEPTANCE TIME LIMITATION--BIDS OFFERING DIFFEREAQ' 
A CCbPTANCE PERIODS- - SHQRY ER PERIODS- -REJECTION OF BID 

A bid that offers a bid acceptance period less than that 
required in the solicitation is nonresponsive and the fact 
that award was made within the shorter period is irrele- 
vant. 

BIDS--RESPONS.TVENESS--TEST TO DETERMINE--UIvQUALI.FIED OFFER 
TO MEET' ALL SOLICITATION TERMS 

Where a bidder makes an unqualified offer to comply with 
the solicitation's terms, the bid i s  responsive and 
acceptance binds the bidder to comply with those terms. 
Whether the firm in fact does so involves a matter of 
contract administration €or which the agency is re- 
sponsible. 
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8-213253 M U .  13, 1984 $4-1 CPD 296 
BIDS--RESPOWSlTENESS--BRAND NAME OIZ EQUAL PROCUREMEAT 

In a brand name or equal procurement, where the solici- 
tation specifies the thickness dimension €or corner plates, 
the contracting offScer improperly accepted a bid devia- 
ting from the dimension. 

3-213489 Mar. 13, 1984 84-1 CPR 298 
PAYMENTS--&UAiVTUM MERUIT/VALEBANT BASIS--ABSENCE, ETC. OF 
CONTRACT- -COvFRN&EiVT ACCEPTANCE OF GOODS/sERVICES 

Contractor who provided requested pad holders with silk 
screen printing t o  the government pursuant to an unauth- 
orized o r a l  request may be paid on a quantum valebant 
basis  since the government received the benefit of rhe 
supplies. However, payment for the pad holders is limited 
to the amount for which they should have been purchased 
under a mandatory Federal Supply Schedule contract, plus 
a reasonable value for the silk screen printing. 

8-213520 Mo. 43, 1984 84-1 CPD 299 
CONTRAC!!S-- NEGOTIAJ'IOfl--OFE'ERS OR PROPOSALS--E VALUATION-- 
ARMINISTR4TION DISC8ETION 

GAO will not  reevaluate proposals, but rather limits 
review to examination of whether evaluation is 
reasonable and in accord with listed criteria. GAO will 
not disturb contracting agency's evaluation of protester's 
technical proposal unless protester shows abuse of d i s -  
cretion or violation of procurement statutes regulations. 

CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
COMPETITION IWVGE RETEBMINATION--OFE'ERQR ENYITLhYdEFl' TO 
GENERAL EXPLAflATIOI? OF BASIS 

An offeror whose proposal has been determined t o  be outside 
the competitive range is enzitled, before award, only  to 
a general explanation of the basis for the competitive 
range determination. 
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B-213520 Nur. 13, 1984 84-1 CPD 299 - Can. 
C O I V T R A C T S - - l T I O N - - ~ F ~ E ~ S  OR PROPOSALS--EYALAUTION-- 
COMPETITIVE R4hGE EXCLUSION- - REASONA BLEiVESS 

GAO will not disturb procuring agency's exclusion of 
protester from competitive range based on weaknesses in 
protester's proposal and on relative superiority of the 
competition, where protester has not shown that exclusion 
from competitive range was unreasonable or in viola- 
tion o f  procurement statutes or regulations. 

B-213584 Mar. 13, 1984 84-1 CPD 300 
CONTRACTS--SMA LL BUSINESS CONCERNS- - AWARDS- -RESPONSIBILITY 
D E T E ~ ~ ~ A T I O N - - A D ~ ~ N r S ~ ~ T i V ~  DETEBMI€JATION 

GAO will not review protest against affirmative deter- 
mination of responsibility except in circumstances not 
applicable here. Conrracting officer was not required 
to refer affirmative determination of responsibility 
to the SBA for a certificate of competency. 

COflTR.ACTS--SMLL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION- -NONIZESPOiVSIBILiTY FIflDING--REVIEW BY GAO 

GAO will not review protest against contracting officer's 
negative determination o f  responsibility which was affirmed 
by S m a l l  Business Administration (SBA) because protester 
has not made a showing of fraud or a willful disregard of 
the facts. 

B-213688 Mar. 13, 1984 84-1 CPD 301 
BI~S--RESPOllSIVENESS--MAKE, MODEL NUMBER, ETC. LISTED OF 
UNACCEEABLE EQUIE!!NT3 ETC. 

Bid which included an unsolicited model number should be 
rejected as nonresponsive where commercial literature 
available prior to bid opening does not demonstrate that 
the model conforms to the specifications. 
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Alleged improprieties not existing in the initial so l i -  
citation but subsequently incorporated therein must be 
protested not later than the next closing date for 
receipt of proposals to be timely under 4 C.T.R. 
2 1 . 2 ( b )  (1). 

Protest alleging defects apparent on the face of 
a solicitation which is filed with a proposal does not 
constitute a timely protest to the contracting agency. 

B-213913 Mu.P. 13, 2984 84-1 CPD 303 
CONTM CTS- - PROTESTS- -MOOT, ACADEMIC, EX'. &UESYIOiVS-- 
SOLICITATIOIV CANCELED 

Protest against restrictive specifications is dismissed 
as academic where solicitation containing the specifi- 
cations is canceled. 

B-214240 Mar. 1 3 ,  1984 84-1 CPR 304 
CONTMCTS--SMALL BUSINESS CONCEEZNS--AWAIIDS--~ESPO~SIBILI~~ 
F I N D I ~ ~ - N O N R E S P O ~ S ~ ~ ~ L ~ ~ Y  FINDING--REVIEW BY GAO 

GAO generally will not review a contracting officer's 
determination of nonresponsibility with respect to a 
small business bidder since by law the Small Business 
Administration (SBA) is empowered t o  conclusively deter- 
mine the responsibility of a small business. 

COflTR4 CITS- -SML& BUSINESS CONCERiVS- -AWARDS--REVIEW BY GAG- 
SCOPE--CERTIFICATE OF COMPETENCY REQUIRWNT 

GAO w i l l  not review the SEA'S decision not to issue a 
certificate of competency where the protesrer fails to 
make a prima facie showing of fraud or willful disregard 
of the facts. 
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Protest concerning the re jec t ion  of a b i d  as unreasonably 
low filed with GAO more than 10 days after the protester 
received written notice from the agency of the basis 
for the rejection of its b i d  and of award to another 
bidder i s  untimely and not f o r  consideration on the 
merits. 

B-218448, B-224484 MO. 13, 1984 84-1 CPD 306 
CONTRACTS--SMALL BUSINESS COIVCERlVS--AWABDS--PRIOR IT0 
RESOLUTION OF SIZE PROTEST 

Agency properly awarded small business set-aside contracts 
to a firm determined to be small by a SBA regional admin- 
istrator where the awards were made after the regional 
administrator's ruling b u t  prior TO the pxotester's appeals 
to the SBA'S Office of Hearings and Appeals for a final 
ruling. 

B-214481 Mar. 13, 1984 84-1 CPD 307 
CONTRA. CTS- -SMALL; BUSINESS CONCERNS- -AWARDS- -RE VIEW BY G A G -  
SCOPE- -CERTIFICATE OF COMPETENCY BEQUIREMNT 

GAO will not review rejection of the low bid of a 
small business bidder as nonresponsible where the 
bidder failed to file an application for a certificate 
of competency with the Small Business Administration. 

B-214379 Mczr. 14, 1984 84-1 CPD 308 
CONTRACTS- -IN-HOUSE P E m O M C E  V. CONTEA.CTXNG OUT-- COST 
COMPARISCN--EXHAUSTION OF ADIU~VI~TRATIYE REMEDIES 

GAO will not consider a protest of the cost  comparison 
calculation made by an agency to determine, in accord 
with Office of Managemenr and Budget Circular No. A-76, 
whether to perform services in-house or to contract them 
out until protester has exhausted the contracting agency's 
administrative review procedures. 
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B_-213332 NQP. 25, 2984 84-1 C j 3  309 
COIVTMCT&- PROTESTS- -GEIfEmL ACCOUiVTTiVG OFY'ZCE PROCEDURE$-- 
TIMELINESS OF PROTEST- -ADVERSE AGENCY ACTION E'ECT 

Where firm initially protests alleged specification 
defects to contracting agency prior to bid opening, 
opening of bids is initial adverse agency action on pro- 
test and subsequent protest to GAO must be filed with- 
in 10 working days of protester's actual OK constructive 
knowledge of that action. 

B-213812 M O .  15, 1984 84-1 CPD 310 
CONT~CTS--PR~T~STS--GENERAL ACCOUIiTIiVG OFFICE PROCERURES-- 
TIMELIlvESS OF PROTES!P--DAIL% BASIS OF PROJEST MADE kYOwllr TO 
PROTESTER 

Protest filed in GAO several months after protester 
knew its b a s i s  for protest is untimely, where neither 
GAO nor procuring activity received a letter which 
allegedly protested the procurement and allegedly was 
submitted in a timely fashion. 

€3-213936 Mar. 15 ,  1984 84-1 CPD 311 
COlvTM CTS- -DEFAULT- -!PER?UNATIoIV OF CQJY! CT- -CLAIM SE!l'TLlBENT 

Defaulted timber sale contractor's allegations 
that the Forest Service has not resold timber at the 
highest obtainable price or reasonably attempted 
to mitigate damages are matters "relating to" the 
original contract, and they therefore must be resol- 
ved by the Department of Agriculture Board of Contract 
Appeals. 

CONTRACTS--PRO!l'ESTS--INXERESTED PARTY R&QUIR&WEflT 

Since defaulted timber sale contractor is not eli- 
gible to bid, it is not an interested party for pur- 
poses of protesting the procedures followed during an 
oral auction for resale of the same timber. Exclusion of 
bidders who have failed to complete timber sale contracts 
is specifically permitted by Forest Service regulations 
and has been upheld by the courts and by GAO. 



B-214194 Mar. 15, 1984 84-4 CPR 312 
BIDDERS--QUALIFICATIONS--LICENSE REQUIRWflT--GENZRAL y. 
SPECIFIC--EFFECT On RESPONSIBILITY 

,here a solicitation contains only a general licensing 
requirement and does not indicate that a speci-fic state 
or city business license is required, the contracting 
officer may place the responsibility for determining 
compliance upon the prospective contractor. In such 
circumstances, the contracting officer's affirmative 
determination of responsibility will not be questioned by 
GAO even if the contractor does not hold all required 
business licenses or permits at time of award. 

liven if agency did not compLy with regulatory require- 
meats of FRP before making award after notice of pro- 
test, failure is a procedural defect and the validity 
of award is not affected. 

3-224525 Mar. 15, 1984 84-1 CPD 313 
SMALL BUSIUESS ADMINISXRAIL'IOAr-- C01VT~CTS--CO~~'IZACITIlVG WITL? 
OTHER GOVERNMENT AGEUCIES--FROCUREMEiVT UNDER 8 (a) 
AWARD UALIRITY--REVIEW BY GAO 

PROGRAM-- 

The determination that a firm is eligible for award under 
section 8(a) of the Small Business Act is a matter for the 
SBA and therefore will not be reviewed by GAO absent 
a showing of possible fraud or bad faith on the part 
of government officials or a possible violation of 
applicable regulations. 

SMALL BUSINESS ADMINISTRATION- - CONTRA CTS- - CONTRA CTIflG WITH 
OTHER W I/EENbi"flT AGENCIES- -PROCUREhTflT UIVRER 8 (U /' PROGRAM-- 
REVIEW BY GAO 

The determination to set aside a procurement under 
section 8(a) of the Small Business Act is a matter for 
the contracting agency and the Small& usiness Admini- 
stration, and therefore will not be reviewed by GAO 
absent a showing of possible fraud o r  bad faith on the 
part of government officials or a possible violation of 
applicable regulations. 
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E-214526 Mw. 15, 1984 84-1 CPR 314 
COA'TRACTS--PRO!lTSTS--GE#E&IL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- - S O L T C I T A T I O  N IMPROPRIETIES--APFA.RiWT 
PRIOR TO CLOSING DATE FOB RECEIPT OF QUOY'ATIONS 

Protest concerning alleged anticompetitive speci- 
fications apparent in request €or quotations filed after 
closing date for receipt of quotations is untimely and 
not for GAO consideration under Bid Protest Procedures. 

B-211984 Mar. 16, 1984 84-1 CPD 315 
CONT~CTS--N~GOT~ATION--OFFERS OR PROPOSALS-- EVALUATIOfl-- 
ADMINISTRATIVE DETEEMIiVAY'ION 

GAO standard of review in bid protests is not indepen- 
dently to determine which proposal is most advantageous 
to the government, but to consider whether contracting 
agency's selection i s  l e g a l l y  objectionable. 

CONT'EZACTS--NACGOTIATIOiV--OFFERS OR PROPOSALS--EYALUATIO1V-- 
CRITERIA- - "PRICE AND UTHER FA Cil'ORS ' I  

When solicitation specifies that award will be 
made on the basis of "price and other factors," 
award must go to the Lowest-priced, responsible 
offeror whose proposal is acceptable under the 
evaluation factors listed in a solicitation, and 
evaluation credit may not be given f o r  factors that 
are not listed. 

CONXRACTS--NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
LIFE-CYCLE COSTING 

Because applicable regulations require agency to 
evaluate costs for utility contract over antici- 
pated period of service, evaluation fo r  only first 
year in which full services will be provided is im- 
proper. In absence of a solicitation provision for 
addition of inflation factor, however, one may not be 
added to evaluared costs. 
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actual needs to permit full and free cpmpetition on an 
equal basis, the agency has a compelling reason for 
cancellation after bid opening. 

B-213565 Mar. 16, 1984 84-1 CPD 319 
BIDS--RESFOflSIYEIiESS--FAILURE TO FURNISH SOmTh'ING REQUIRED-- 
INVITATION FOR BIDS ATTACHMENTS, EXC. 

Bid which omits Standard Form 21, Bid Form for 
construction contracts, containing material provisions, 
is nonresponsive since bid does not incorporate or 
reference the material provisions omitted so that 
bidder, upon acceptance of b i d ,  clearly would be bound 
to those material requirements. 

B-224388 Mar. 16, 1984 84-1 CPR 320 
CONTh?ACTS-- PROTESTS--GENERAL ACCOUNTING OFFICE PROChDURh'S-- 
TIMELINESS OF PROTEST--ADVERSE AGEUCY ACTION EFFECT 

Protest filed with GAO more than 10 working days 
after initial adverse action by contracting agency 
on protest filed with contracting agency is dismissed as 
untimely. 
with contracting agency does not change this result. 

Protester's continued pursuit of protest 

B-214424 Mar. 16, 1984 84-1 CPD 321 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
STATUS OF BIDDERS 

Award of a contract set aside for small business to a 
firm ultimately determined to be other than small is 
not legally objectionable where the contracting of f i ce r  
was not on notice of the appeal of the Small Business 
Administration's (SBA) district office decison at the 
time he made award and where the SBA's final ruling in 
the matter was not received until well after the expi-  
ration of the maximum procurement suspension period re- 
quired by regulation. 

B-213041 Mar. 19, 1984 84-1 CPD 322 
%IDS-- INVITATION FOR BIDS--AMBIGUITY ALLEGATION-- NOT SUSTAIllrED-- 
ONLY ONE REASONABLE INTERPRETATIOfl 

A solicitation is ambiguous only if two 03: more 
reasonable interpretations of its provisions are 
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poss ib le .  Where t h e  p l a i n  meaning of t h e  s o l i c i t a -  
t i o n ' s  language permits  only one reasonable  inter-  
p r e t a t i o n ,  a p r o t e s t  a l l e g i n g  t h e  ex is tence  of an 
ambiguity i n  t h e  s o l i c i t a t i o n  i s  dented. 

BIDS--INVITATION FOR BIDS--SPECIFXCATIONVS--MINIMUM NEEDS 
RE&UXREMENT--ADMIflISTRATIYE DETERMINAYTON--REAIEASONAELENESS 

The cont rac t ing  agency has t h e  primary r e s p o n s i b i l i t y  
f o r  d r a f t i n g  s p e c i f i c a t i o n s  which r e f l e c t  t h e  minimum 
needs of t h e  government. P r o t e s t e r ' s  complaint that t h e  
agency's required manpower levels f o r  full food services 
were set too high is r e j e c t e d  where t h e  p r o t e s t e r  f a i l s  
t o  show t h e  l a c k  of a reasonable basis for t h e  agency's 
determinat ion t h a t  t h e  s t i p u l a t e d  l e v e l s  are necessary 
to  meet i t s  needs. 

BIDS--PRICES--BELOW COST 

P r o t e s t  t h a t  o t h e r  b i d s  a r e  too low t o  permit compli- 
ance with t h e  s o l i c i t a t i o n ' s  minimum manning requirements 
i s  denied. Rejec t ion  of a b id  as too low r e q u i r e s  t h e  
agency t o  f i n d  t h e  bidder  nonresponsible,  and GAO does not 
review a f f i r m a t i v e  determinat ions of r e s p o n s i b i l i t y  absent a 
showing of p o s s i b l e  f raud  o r  bad f a i t h  on t h e  p a r t  of procuring 
o f f i c i a l s  o r  the  misappl ica t ion  of a d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a ,  circumstances not  present  here .  

E-213371.2 M a r .  19, 1984 84-2 CPD 323 
CONTAGTS--PRQl'ESTS--GEflERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIflESS OF COMdEiVTS GN AGENCY'S REPORT 

The f a c t  t h a t  a protester's comments on an agency 
r e p o r t  were erroneously addressed and s e n t  t o  t h e  
cont rac t ing  agency r a t h e r  than GAO does n o t  m e r i t  
reopening a case which w a s  c losed because t h e  pro- 
tester d i d  n o t  send a t imely i n d i c a t i o n  of i t s  con- 
rinued i n t e r e s t  i n  t h e  p r o t e s t  t o  GAO. 

b'-213442 idm. 19, 1984 84-1 CPD 324 
COfll'RACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROXEST- -ADmRSE AGENCX ACTION EFFECT 

A p r o t e s t  f i l e d  wi th  GAO a l l e g i n g  a d e f e c t  i n  t h e  
s o l i c i t a t i o n  i s  untimely under GAO Bid P r o t e s t  fro- 
cedures where an i n i t i a l  p r o t e s t  was untimely f i l e d  
with t h e  c o n t r a c t i n g  agency. 
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B-213442 Mar. 19, 1984 84-1 CPD 324 - Con. 
C O ~ T ~ C T ~ - - P R O T ~ S T S - - G E ~ ~ ~  L ACCOUNTING OPFZCE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGMCY ACTION EFFECT-- 
SOLICITATION IMPROPRIETIES 

Initial adverse agency action on a protest filed with 
the agency occurs when the contracting officer accepts 
proposals on the proposal due date without correcting 
the alleged defects in the solicitation. A subse- 
quent protest to GAO must be filed within 10 working 
days from the date of this initial adverse agency action 
to be considered. 

B-213689 MUP.  19, 1984 84-3 CPD 325 
CONTRACTS--PEOTESTS--GENE'RAL ACCOUNTIAG OFFICE PROCLfDUR&S-- 
TIMZLINESS OF PROTEST--PROTEST NOT RECEIVED 

Protest against an IFB specification must be filed 
prior to bid opening. Even if a letter to the con- 
tracting agency requesting clarification of the soli- 
citation, allegedly sent before bid opening, could 
be considered a protest, it was never received by the 
agency, so that the post-bid opening protest to GAO 
is viewed as the firm's i-nitial complaint, and thus is 
untimely filed. The fact that the letter to the agency, 
sent by regular mail, may have been lost in the mails 
does n o t  serve as a b a s i s  for considering the untimely 
protest. 

B-213799 Mar. 19, 1984 84-1 CPD 326 
BIDS- - INVITATION FOR BIRS-- CANCELLATXOIV-- ERRONEOUS--REYIVAL 
OF EXPIRED BIDS--ORIGINAL BIDS RhTURNED TO BIDDERS 

Procuring agency's decision, following termin- 
ation of protester's contract, to award to original 
l o w  bidder on the basis of a revived bid was proper 
where agency's misinterpretation of specifications 
resulted in withdrawal of low bid on the basis of a 
mistake that did not exist. 

C O I V i l ' ~  CY'S- -PROTESTS- - CONTRACT ADMINISTRAY TON- -NOT FOR 
RESOLUTION BY GAO 

Allegation that awardee has not met contract speci- 
fications is a question of contract administration 
and does not  affect the validity of the award. 
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B-211164 MU. 20, 1984 84-1 CPD 327 
BIDS--INVITATION FOR BXDS--SPECTFICATIONS--CONFOl344BILIT.Y OF 
EQUPIW~VT, ETC. OFFERELL- C O W R C I A L  LITEiWV..E--PllBLICLY 
A VAXLA BLE 

Protest of agency rejection o f  bid, containing 
unsolicited model designation, as nonresponsive is 
denied where protester has failed to establish 
existence (prior to bid opening) of publicly avai- 
lable commercial literature which could cure am- 
biguity created by i t s  insertion of unsolicited 
model designation. 

COILrlPIZACTORS--RESPONSIBILITY--DETh'RMINATION--REVIEW BY GAO-- 
AFFIRMATIVE F I N D I N G  ACC.ifPTED 

Allegations concerning agency's acceptance of awardee's 
equipment are matters of contract administration which 
is responsibility of agency and not for resolution under 
bid protest procedures. 

B-211484.2 Mar. 20, 1984 84-1 CPD 328 
COnrrRACTS--PBOTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATIOJI REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISnED 

Prior decision is affirmed where request for reconsid- 
eration fails to raise new issues of fact or to demonstrate 
that errors of law exist in the prior decision. 

3-211847 Mar. 20, 1984 84-1 CPD 329 
CONTRACTS--FEDERAL SUPPLY SCNEDULE--AWARDS--PROPRIETY 

General Services Administration's failure to promptly 
modify extant Federal Supply Schedule contract to 
provide for inclusion of items awarded under contested 
purchase order is not significant where GSA ultimately 
corrected failure. 

CONTRACTS-- PROITESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROXEST--ADVERSE AGENCY ACTIOJI hFFECT 

Protest that corn etitor's products are not equal to the 
brand name specified is timely under Bid Protest 
Procedures when filed within 10 working days after 
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n o t i f i c a t i o n  of procuring agency's i n i t i a l  adyexse agency 
a c t i o n  on p r o t e s t ;  n e v e r t h e l e s s ,  GAO cannot ques t ion  
acceptance of lower p r i c e d  'Federal Supply Schedule items, 
e s p e c i a l l y  i n  view of Army's unrefuted p o s i t i o n  that ,  i n  
response t o  p r o t e s t ,  competitiar c l a r i f i e d  quo ta t ion  to 
show t h a t  o f f e r e d  p roduc t s  would be i d e n t i c a l  t o  
s p e c i f i e d  products .  

BUY AMERICAN ACT- -COA'TRACl'OR COMPLIANCE WITH CERTIFICATION--  
CONTRACT ADMINISTRATION MATTtiR 

GAO will not  review p r o t e s t  cha l l eng ing  o f f e r o r ' s  
intended compliance w i t h  r e p r e s e n t a t i o n  i n  i t s  Buy 
American c e r t i f i c a t i o n  t h a t  domestic source end 
products  w i l l  be suppl ied.  

CONTIZACTS--PROTESTS--Gh"ERAL ACCOUNTIflG OFFICE PROCEDURES-- 
CONSTRUCTIVE NOTICE 

Lack of a c t u a l  knowledge of Bid P r o t e s t  Procedures 
does n o t  excuse l a te  f i l i n g  of p r o t e s t .  

CONTRACTS--PROTESTS--GENERAL ACCOUNII'ING OFFICE PROCEDURES-- 
T I m L I N E S S  OF PROTEST--NEW ISSUES--UNREUTED TO O R I G I N A L  
PROTEST BASIS 

P r o t e s t  i s s u e  r a i s e d  a f t e r  p r o t e s t e r ' s  r e c e i p t  of agency 
r e p o r t  on o r i g i n a l  t imely p r o t e s t  i s  dismissed as untimely. 
La te r - r a i sed  i s s u e  must independently s a t i s f y  t i m e l i n e s s  
r u l e s  of ou r  Bid P r o t e s t  Procedures.  Later-raised i s s u e  
concerns t h e  proper  a p p l i c a t i o n  of p r o t e s t e r ' s  d i scoun t s  
and should have been known t o  p r o t e s t e r  no t  l a te r  than 
May 6, 1983, when i t  knew t h a t  procuring agency had 
au tho r i zed  awardee t o  complete d e l i v e r y .  Since t h e  i s s u e  
was r a i s e d  approximately 3 months a f t e r  t h e  i n i t i a l  
p r o t e s t  was f i l e d ,  i t  i s  untimely. Moreover, i s s u e  
concerning p r o p r i e t y  of r eques t  f o r  quo ta t ions  procurement 
approach should  have been r a i s e d  b e f o r e  quo ta t ions  w e r e  
due. 

B-212441 M a .  20, 1984 84-1 CPD 330 
BIDS- -EVALUATION- - RELIWRY PROVISIONS- - REASONABLE DELTYERY 
DATE 

Where i n v i t a t i o n  expres ses  d e l i v e r y  t i m e  i n  terms of 
"desired" r a t h e r  than "required" time, b idde r  may o f f e r  
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any time f o r  d e l i v e r y  as long a s  i t  is  w i t h i n  reasonable 
t i m e  o f  ' 'desired" t i m e  without rendering its b i d  
nonresponsive; never the less ,  GAO recommends t h a t  procuring 
agency a l so  s t i p u l a t e  "required" d e l i v e r y  t i m e  i n  f u t u r e .  

E-233162 Mar. 20, 1984 84-1 CPD 332 
BIDS--LAT'E- -TIM, OF RiYCEIPT D E ~ E ~ ~ I N A T r ~ N - - ~ Y ~ D E ~ C ~  IT0 
ESTABLISH 

A l a te  b i d  de l ivered  by a commercial carrier may be 
considered i f  t h e  l a t e n e s s  i s  due t o  t h e  improper a c t i o n  
of t h e  government a f t e r  t h e  b i d  i s  received.  However, 
before  GAO can consider  t h e  quest ion of wrongful government 
a c t i o n ,  t h e  t i m e  of t h e  agency's r e c e i p t  of t h e  b id  must 
be es tab l i shed .  GAO f i n d s  t h a t  records of commerical car- 
rier showing d e l i v e r y  t o  the  agency 's  i n s t a l l a r i o n  p r i o r  
t o  b i d  opening a r e  i n s u f f i c i e n t  t o  e s t a b l i s h  t h a t  the awardee's 
b i d ,  i n  f a c t ,  w a s  received by the  agency p r i o r  t o  b i d  
opening . 

B-213330 Mar. 20, 1984 34-1 CPD 333 
C O N T R A C T O R S - - R ~ S P O N S ~ B I L I T Y - - D E ~ ~ ~ ~ I f l A T I O 1 v - - L ) E F I ~ I T I ~  
RESPONSIBILITY CRIl'ERIA--COMPLIAflCE 

P r o t e s t  a l l e g i n g  t h a t  l o w  bidder d id  n o t  m e e t  3-year 
experience requirement set  f o r t h  i n  IFB because Low 
bidder  had not  been incorporated f o r  3 years is denied. 
Low bidder  and i t s  predecessor organiza t ion  had been 
incorporated f o r  approximately 2 years ,  11 months, a t  time 
of award and provided j o b  re ferences  t o  show t h a t  i t  
had been doing s i m i l a r  work t o  t h a t  required by IFB 
p r i o r  t o  incorporat ion.  I n  t h e s e  circumstances,  con- 
t r a c t i n g  o f f i c e r ' s  determinat ion t h a t  l o w  bidder  m e t  
experience c r i t e r i o n  was reasonably based on evidence 
provided by Low bidder ,  

I 

B-213340 !gar. 20, 2984 84-1 CPD 334 
C O ~ T ~ C ~ O R S - - R E ~ P ~ ~ S ~ ~ ~ ~ ~ T Y -  -DE!l%i?MINATION- -REVIEW BY GAO- - 
NONE?ESPO?JSIBILITY FIIVDIflG 

An agency's determinat ion t h a t  the  p r o t e s t e r  w a s  no t  a 
respons ib le  prospec t ive  cont rac tor  i s  not  l e g a l l y  object-  
ionable  where t h e r e  i s  no a l l e g a t i o n  af agency bad f a i t h  
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and the record shows that the detemination vas based on 
facts disclosed by a preaward survey that, taken 
together, created uncertainty as to the protester's ability 
to c0mpl.y with the contract's delivery schedule. 

B-213456 M a r .  20, 1984 84-1 CPD 335 
BIDS--RESPG"SIVEiVESS--FAILUR.E TO FURNISH SOMETHIlVG REQUIRED 

Bid submitted with material provisions deleted was 
properly rejected as nonresponsive and may not be 
corrected after bid opening to be made responsive 
at the bidder's option since an unfair advantage would 
be gaineti. 

B-213482 Mar. 20, 1984 84-1 P D  336 
CVNTRACTS-- PROTESTS--GENERAL ACCOUNTING OFF2 CE PROCEDURES-- 
TIMELINESS OF PHOTEST- -SOLICITATION ~ R O P R ~ E Z ' I E S -  -APPARENT 
PRi OR TU BID fiPEIING/CLOSItiG DAi E FOH PRO.POSA& 

Allegation after b i d  opening that due to detailed nature 
of specifications there was no need for descript-ive 
literature will. not be considered since the allegation 
concerns an a l leged  defect in the solicitation and it 
should have been protested prior to bid opening. 

~ I R S - - R ~ ~ ~ O ~ S ~ V E N E S S - - D E S C ~ I P T I V r ;  LITERAl'URE--IIDICAl'J Ollr T M T  
ITEM OFFERED FAILED 1.0 MEET SPECIFICATIONS 

Rejection of a low bid as nonresponsive is proper where 
descriptive data required to be submitted with the bid 
for evaluation purposes demonstrates deviation from the 
speciifications. 

B-214152 MUP. 211, 1984 84-1 CPD 338 
L'ONT'KA GTS- -PROTESTS- - COlVTRACT ADMINISTRATION-- NOT FOB 
RESOLUTION BY GAO 

Protest alleging that contract awardee is not 
performing in accordance with contract specifications 
concerns a matter of contract administration and will 
not be considered under GAO Bid Protest Procedures. 
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B - 2 l d 6 2 . 2  Mar. 20, 1984 84-1 CPD 339 
CONTRA CTS--PROTEflS- - GEfl&;RA L ACCOUNTING OFFICE PROCERURES-- 
TIMELIA'ESS OF PROTEST--RATE BASIS OF PROTEST WIDE KlvOwllr 11'0 
PROTESTER 

Prior decision dismissing protest as untimely l s  
affirmed on reconsideration where the protester failed 
to file protest against agency failure to furnish copy 
of solicitation, the existence of which was published in 
the Commerce Business Daily, within 10 days after the 
initial closing date or extension thereof. 

B-214594 MUP, '20, 1984 84-1 CPD 340 
CONTRACTS--SMALL nusrmss C O ~ ~ ~ ~ E R N S - - A W A R ~ S - - R E S P O ~ S I ~ ~ ~ I ~ ~  
DETERMINATION--NONRESPONSIBILITY FI#DI€/C--REVIEW BY GAO 

Protest of agency determination that small business 
bidder i s  nonresponsible is dismissed since by law the 
Small Business Administration, t o  which the matter has 
been ref erred, conclusively determines tile re3pon,i- 
bility of small business bidd-rs. 

B-213562 1 . 4 ~ ~ .  2A2 1984 84-1 CPD 342 
CO~l'RACTS--NEGOTIATIOl~--OFFERS OR PROPOSALS-- EVALUATION-- 
REASONABLE 

GAO will not question an agency's technical eval- 
uation unless the protester shows the agency's 
judgment lacked a reasonable basis, was an abuse of 
discretion, or otherwise was in violation of pto-  
curement statutes or regulations. 

Protest by lower cost offeror against the sel- 
ection of a contractor is denied since, in 
view of the evaluation results and the UP'S 
cost/technical weighting scheme, GAO cannot con- 
clude that the selection was unreasonable. 
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Agency dec is ion ,  a f t e r  b i d  opening, t o  conduct 
independent tests t o  determine i f  equipment meets 
core requirements of s o l i c i t a t i o n  r a t h e r  than 
accept  b idder ' s  s e l f - c e r t i f i c a t i o n  i n  b id  i s  
proper TO determine a c t u a l  compliance w i t h  core  
requirements i n  v i e w  of agency doubts r a i s e d  by 
p r o t e s t .  

BIDS- -RESPO~~I~N~SS- -PRICING RES.?OiVSE--MIIVOII DEVIATIONS FROM 
IF3 REQUIREMENTS 

Where s o l i c i t a t i o n  required t h a t  op t ion  p r i c e s  
not  conta in  nonrecurring o r  s t a r t u p  c o s t s ,  f a c t  
t h a t  bidder  bid t h e  same p r i c e  f o r  b a s i c  and 
opt ion q u a n t i t i e s  does n o t  show v i o l a t i o n  of 
requirement because b idders  w e r e  n o t  required 
t o  submit c o s t  breakdown and i n f l a t i o n  during 
5-year c o n t r a c t  could account f o r  h igher  opt ion 
pr ice .  

B-213945 M a r .  23, 1984 84-1 CPD 343 
BIDS-- COMPETITIVE SYSTEM--ORAL ADVICE ERROflEOUS--IIVVITATIOh' 
FOR BIDS-- IflTERPRETAXION 

An o f f e r o r  re l ies  on a c o n t r a c t i n g  agency's o r a l  advice,  
which c o n f l i c t s  with t h e  clear language of t h e  s p e c i f i -  
c a t i o n s ,  a t  i t s  own r i s k  where t h e  s o l i c i t a t i o n  s p e c i f i c a l l y  
s t a t e s  t h a t  o r a l  advice a s  t o  t h e  i n t e r p r e t a t i o n  of so l i -  
c i t a t i o n  provis ions  w i l l  n o t  be binding. 

BIDS--INVITA!TIOlV FOR BIDS--AMBIGUITY ALLEGATION--NOT SUSTAIflED-- 
OiVLY ONE REASONABLE IIVTERPRETATION 

Where a s o l i c i t a t i o n  f o r  f u r n i s h i n g  p a t r o l  boam based 
on an "off-the-shelf" parent  c r a f t  design conta ins  a 
provis ion  express ly  r e q u i r i n g  t h a t  t h e  p a t r o l  boat have 
a "propulsion configurat ion" i d e n t i c a l  t o  t h a t  of 
t h e  parent  c r a f t ,  it is  n o t  reasonable  t o  i n t e r p r e t  
another  provis ion  permi t t ing  "propulsion p l a n t "  subs t i -  
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t u t i o n s  as permi t t ing  "propulsion configurar ian" changes, 
where i t  is c l e a r  fram the s o l i c i t a t i o n  that t h e  teams 
were not  being used interchangeably.  

CON!l'KACYS--NEWTIA!I?'IOlV--OFI?ER~ Of? PROPO$AL$--BE.S.l' AIiD FINAL-- 
FAILUIIE TO REQUEST-- UflACCEPTABLE PROPOSAL 

A procuring agency may revise its i n i t i a l  competit ive 
range de tennian t ion  t o  eliminate a proposal  formerly 
considered wi th in  t h e  range, where d i s c u s s i o n s  reveal 
t h a t  t h e  proposal  no longer  has a reasonable  chance of 
being accepted for award. The o f f e r o r  submit t ing t h e  
excluded proposal  need n o t  be given an opportuni ty  t o  
submit a b e s t  and f i r -e l  o f f e r .  

C ~ ~ T ~ C ~ S - - I V E G O ~ I A T I O N - - O F F E ~ S  OR PROPOSALS--EVALUAITION-- 
CRITERIA- -ADMIUISTBATIyE DETEf#4IiVAYIOiV 

Where an agency conducts a procurement under its 
own i n t e r n a l  procedures,  i t s  f a i l u r e  to  e s t a b l i s h  an 
eva lua t ion  scheme p r e c i s e l y  i n  accordance w i t h  those 
procedures,  which serve  only as guidance, is not  
improper. 

ColVrRACTS--~EGOT~ATIO~--REQUESTS FOR PROPOS~S--SPEC~~~C~T~O~S-- 
RESTRICTIVE--AGENCY DETERMINATION TO USE LESS RESTRICTIYE 
SPECIFICATIONS 

An agency need n o t  relax o r  r e v i s e  s o l i c i t a t i o n  require- 
ments which r e f l e c t  i t s  l e g i t i m a t e  minimum needs, and 
GAO w i l l  not ques t ion  an  agency's dec is ion  t o  relax cer- 
t a i n  s p e c i f i c a t i o n s  while  r e f u s i n g  t o  relax o t h e r s  
absent  evidence of f a v o r i t i s m ,  f raud  ox i n t e n t i o n a l  m i s -  
conduct by government o f f i c i a l s .  

CONTRACTS--NEGOTIATIOIV--RE&UESTS FOR PROPOSALS--SPECIFICATIONS-- 
RESTRICTIYE-- UA'DUE RESTRICTION NOT ESTABLISHED 

A s o l i c i t a t i o n  requirement t h a t  rhe propuls ion configu- 
r a t i o n  and o t h e r  material design f e a t u r e s  of t h e  requi red  
p a t r o l  boat  be i d e n t i c a l  t o  t h e  parent  c r a f t  i s  n o t  un- 
duly r e s t r i c t i v e  where t h e  agency's l e g i t h a t e  minimum needs 
inc lude  a requirement t h a t  t h e  p a t r o l  boat be p rwen ,  i n  all 
m a t e r i a l  respec ts ,  i n  a c t u a l  performance; a change i n  t h e  
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propulsion configuration, supported by a technical opinion 
that the patrol boat's performance would not be adverpely 
affected, does not satisfy the agency's need far proven 
performance. 

ESTOPPEL--AGAINST WJ"IVT--RULE 

There exists no basis under the doctrine of estoppel for 
requiring a contracting agency to consider for award a 
proposal which does not meet the government's minimum 
needs. 

B-210032.2 Mar. 26, 1984 84-2 CPD 344 
BIDS- -PREPARATION-- COSTS- -RECOVERY 

Claim for bid preparation costs is allowed since 
the record establishes that the agency's affir- 
mative determination of responsibility of the 
awardee was arbitrary and capricious and the protes- 
ter had a Substantial chance for award. 

CONTRACTS--PROFITS--ANTICIPATED 

No l e g a l  basis exists that allows an unsuccessful 
bidder to recover anticipated profits or similar 
monetary damages. 

B-210714 M a r .  26, 1984 84-1 CPD 345 
CONT~CTS--NEGOTIATION--OFFERS OR PROPOSALS-WALUATIOfl- - 
CBITERIA- -APPLICATION OF CRITERIA 

Where record indicates that evaluation of pro- 
tester's proposal was in accordance with established 
criteria set forrh in solicitation and the evaluation 
was reasonable, protest based on offeror's disagree- 
ment with the evaluation is denied. 

CONTRACTORS--COiVFLICT OF INTEREST--ORGANIZATIONfi--AGENcY 
DETERMINATION--REASOflABLE BASIS 

Protest that award to selected contractor will 
create an organizational conflict of interest is 
denied where alleged conflicts pertain to overlapping 
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r o l e s  i n  support  of d i f f e r e n t  o r g a n i z a t i o n a l  elwents 
wi th in  the same agency, and agency states t h a t  i t  will 
monitor t h e  p lac ing  of task o r d e r s  t o  avoid such c o n f l i c t  
as exists. 

Where agency ques t ions  o f f e r o r ' s  o v e r a l l  approach t o  a 
p a r t i c u l a r  t a s k  during t h e  course of o r a l  d i scuss ions  i n  
procurement involving s p e c i a l i z e d  r e c b n i c a l  services, 
p r o t e s t  t h a t  d i scuss ions  w e r e  too general ized is denied 
because, as t h e  s o l i c i t a t i o n  advised, proposa ls  were 
evaluated p r i m a r i l y  upon the b a s i s  of t h e  o f f e r o r ' s  
demonstrated knowledge and understanding of t h e  s e r v i c e s  
t o  b e  provided. Consequently, because t h e  o f f e r o r ' s  
understanding of t h e  work was t o  be evaluated,  no t  t h e  
procuring agency's,  the agency w a s  not requi red  t o  pro- 
v ide  d e t a i l e d  guidance on how proposals could be up- 
graded. 

P r o t e s t  a l l e g i n g  t h a t  t h e  procuring agency f a i l e d  
t o  i n d i c a t e  t h e  ser iousness  of t h e  d e f i c i e n c i e s  noted 
i n  t h e  p r o t e s t e r ' s  proposal  during d iscuss ions  i s  
denied where t h e  record shows t h a t  the agency asked t h e  
o f f e r o r  t o  c l a r i f y  i t s  understanding of t h e  level of 
e f f o r t  requi red  and i t s  proposed approach t o  four of t h e  
seven areas evaluated.  
t h e  proposal  meaningfully conveyed t h e  ser iousness  of t h e  
d e f i c i e n c i e s  ind ica ted .  

Such fundamental. quest ioning of 

CONTRACTS--PROTESTS--ALLEGATIONS--SPECULATIYE 

Bare a l l e g a t i o n  that procuring agency f a b r i c a t e d  
procurement records a f t e r  t h e  f a c t  t o  j u s t i f y  its 
p o s i t i o n  I s  denied as pure speculat ion.  

B-212328.2 Mar. 26, 1984 84-1 CPD 346 
COA'Tm CTS- -PROTESTS- - GEIVERAL A CCOUM'ING OFFICE PROCERURES- - 
RECOflSIDERATION RE&UESTS--ERBOR OF FACT OR LAW--NOT ESTABLISHER 

P r i o r  dec is ion  i s  aff i rmed on recons idera t ion  where 
t h e  p r o t e s t e r  has not shown any e r r o r  of f a c t  o r  
l a w  which would warrant  reversal of t h e  decis ion.  
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