WASHINCGTON, D.C, 70342
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MAR 2 0 1978
The Honorable Don Fdwerds 7 :
Chaiimair, Subcommtiee on Civil <V
and Constitutional Righte K-
Cormittee on the Judiciam  \N ey

House of Representatives 4

pe"

In response to your Subcormittee's request we are furnishing you
herewith our comments on tre draft guideiines for ccatrolling the FB8l's
domestic inteiligence operations which were released on harch 10, 1976,
by the Attorney Ceneral. =~ —

Déar Mr. Chairman:

In chapter 11 of our February 24, 1976, report on the FE.'; dumestic
intelligence or2rations, to the Chairman, House Committee on the Judiciary,
and in testimony before your Sutcommitiee on the same day, we discussed
the various sections of tha January 1376 draft of the Attorney General's
guidelines.

Qur comments on what we consider to be major changes in each section
of the March 1976 draft guidelines follow.

INITIATING AND CONTINUING INVESTIGATIONS

Prior to ¥March 10, 1976, tne Domestic Security Investigatic-s draft
guidelines contained references tc¢ antiriot law violations and FBI report-
ing on civii disorwers and demonstrations. The March dreft completely
revised this apprcach with the issuance of a separate set of guidelines
entitled, "Reporting on Civil Disorders and Demonstrat ens Involving a
Federal Interect "

/£22i6311y, these guideiines were designed to separate domescic
security investigation; from other F21 functions cof gathering information
to (1) assist the President in de*armining whether Federal troops are
required at civil diserders, (2) provide limited infermation to the
Department of uustice relating to demenstration activities, and (3) pro-
vide information for tne surpose of assisting tie Secret Service in its
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protective responsibilities. The eiyil disorders guidelires will allow
the FBI to initiate narrow investigations only at the request of the
Attorney General or at the written request of the Secret Service Director
or his dasignee:d)

The sep.ration of the F31's investigative rola in domestic intelli-
gance :ases frum actions relating to civil disorcers and demonstrations
is advaniageous. The separation more cleavly defiias the *scope and pur-
pose of domestic ints11igence investigaticns. The ¢ivi! disorder guide-
lines recognize that the FBI's investigation of sutn watters is in ful-
filtment of certein cuties and responsibilities of the Justice Department

ther than those related to domestic intelligence. Moreover, the civil
disarder guideiines adequatel;, address the need to restrict the scopa
of such investigations and provide for guidance by the Attorney General
to the FBi as to when it is allowed to iniiiate such iestigations.

The January ruidelines allowed two types of inveciigations--
preliminary and f:11. The revisec guidelines provide for threc types
of investigations -preliminary, limited, and full.

7/‘
¢ During prelizuinary investigations the FBI is allowed to secure
information frca the following: (.} FBI indices and files, (2) public
records ard s~urces of information, (3) Federal, State. and local records,
(4) existing sources of information and informants, and (5) physical sur-
veillance and jpterviews of persons for the limited purpoce of identifying
the sub.]ect;/, A (po ot ABS oy &wk\._.)

The January guidelines allowed the use of interviews and strveillances
in prelimirary investigations for purposes other than identifying the
subject, but only on the condition that the Special Agent in Charge or
FBI Headguarters provided written authorization for the interviews. The
March guidelines prohibit the use of interviews and surveillance in pre-
liminary investigations for purposes other than identifying the subject.
The Marcn guicelines, however, create a new level of investigative effort--
the limited investigation., Limited investigations may only be used after
it has been determined that preliminary investigative techniques are in-
adequate to determine {f there is a factual basig for a full investigation.

One advantage of ucing the limited investigation is that it provides
the Special Agent in Cha-ge of the fieilu office and FBI Headquarters with
an additional point at which a decision must be made concerning the con-
tinuance of the investigation and the consequences df certain investigeiive
techniques. rurthermore, it provides the Department of Justice with anotuer
level *to measure FBI investigative effort.
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The use of full investiga*ions was not substantially revised by the
March guidelines.

The March guidelines state tnat preliminary investigations must be
related to allecations that activ.ties involve or will involve the use
of force or viclence and involve or will involve the violation of the
cited Federal laws. As such, tha focus of preliminary investigations
is more clearly aligned with our recommerdations that domestic intelli-
gence investigations forus on groups that have used or are likely to use
violence.

The March guicalines, hawever, still do not adequately address the
recommendations on pages 150 and 161 of our report that restrict the
circumstances uncder which tne FB{ could irvestigate individuals associated
with grours and that call for the Attorney General to be involved in decid-
ing under what circumstances the FBI shauld be allowed to initiate investi-
gations of individuals associated witn grours,

fEQr recommendaticns designed to resirict when the FBI can oven in-
vestigations of incdividuals associated with groupc were fased un our
Tinding that about 37 perrent of the cises on individuals included in our
sample we*- initiated btecause the individuale were aszaciated with groups
characterizeu by the FBI as warranting domestic intelligence investigation.
Thus, our recarmencations started from the premise that the domestic intel-
ligence operations of the FBI would be group orieated. Accordingly, we
believed it necessary for the Attorney General to be involvea ir ietermining
the groups wavranting investigation before the F31 would be allowed to ini-
tiate investigaticrs of individuals associated with tue groups. /

The March cuicelines sti11 allow the FBI to initially determine when
to initiate investizaticns of individuals. The Attorney General and the
Department generally will not be involved in the process until the FBI
has, at least, investigated an individual for 90 days. We continue to
believe it is 1mportant to involve the Department in the initial decision
to allew the FEI o initiate dumestic inteliigence investigitions and tnat
our recommendations referred to previously are ap aporopriate way to do
this.

—
+ In other words, 17 eur recommendations were enacted into law, we
assume that on the gav they became effective the FLI would have to pre-
sent to the Attornery ivneral the names of all organizations it has under
investigation as part of its domestic inteli.gence operations and the

circumstances warranting the investigations. 7
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OQur recommendations would permit the FBI to investigate a group if
the Attorney General had determined that the group possessed a possibility
for using violence. Leaders of such groups could also be investigated.

* However. individual members or persons suspected of heing members of such

groups would not be investigated unless the FEI had information that a
member has committed or is likely to commit an act of violence. The FBI
could continually assess the group's propensity for violence by use of
informants or confidential sources.

The second type of group that could e investigated would be those
that the Attorney General had determined possesscd a probability of using
vinlence. Our recommendations will allow the FRI to investicate all
indi1viduals associated with these groups.

No groups or individuals should be investigated meraly because of
their beliefs. However, our recommendations would not prec¢lude the FBI
from investigating any individuals whom the FBI learns may be plotting
the imminent use of force or violence. We assume any such investigation
would ve a crimincl investigation.

SOURCES AND TECHNIQUES

One of the major changes in the guidelines invoives the deletion of
preventive action measures contained in the January dra’t. The provision,
accor ing to the Attorney General, was removed from the March guidelines
because it had widely been misinterproted as being an affirmation of
COINTELPRO. Ve never believed the preventive measures <=2iion of the
guidelines would have legitimized such actisns. The elimination of this

technique, hcwever, removes the most controversial section of the guidelines.

Nevertheless, we still believe it is necessary to legislate that certain
ty.,es o7 actions are not permissibie. OQur recommendation relating to pre-
ventive action took a positive tone in terms of saying that nonviolent
emergenc,; measures could be taven when there was probable cause to believe
violent actions posel an immediate threat to 1ife or property and would
substantially interfere with the functioning of Government. We assumed
that by legisiating what could be done, all other types of preventive
actions woulé nrt be sanctioned by law. If tne issue of preventive action
{5 no* addressed legislatively, there couid still be disagreements as to
what type of action is legal and apgropriate. Legislation couid clarify
the situation.

\
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TERMINATING INVESTIGATIONS

The previous guidelinzs allowed preliminary ‘nvestigations to be
extended for one 90-day -eriod. The Merch revision stated that preliminary
and limited investigations together may take 90 days and may be extended
by FBI Headquarters for S0 days, but placed no limit on the number of
90-day extensions that co: 1d be granted. Under this resvision there is a
notential for preliminary and limited investigations to cohtinue well
over the previously set ma.1mum of 180 days when, in fact, the purpose
is to obtain information withis a relatively short period of time to
determine if a full irvestigation is warranted. Therefore, this change
is inappropriate.

The Department review process of full investigations has been improved
in the March guidelines by requiring the Department to state in writing
that continuing a full investigation is warranted. Previously, written
notification was not necessarv. The revision thus places the Depdrtment
on record concerning its dec1s1un and will require the Department t
evaluate each investigation.

DJSSEMINATION ANU RETENTION OF
INVESTIGATIVE INFORMATION

Guidelines concerning civii disorders and demons.rations state that
information may not be indexed in a manner which permits retrieval of in-
formation by reference to a specific individual. ) These guidelines also
nota our concern as stated on page 125 of the report, that the Secret
Service, the major recipient of FBI information, is not retaining the
information. The guidelines provide that the Department should review
its dissemination agreements with the Secret Service. They do not, how-
ever, indicate that the FBI or Department intends to review dissemination
agreements with other recipients of FBI information or the usefulness of
TBI-provided information to them.

Neither set of guideliiles-~u.rostic security ov civil disorder--mention
when information relating to an individual's activities will be disseminated.
We ave exnressed concern, particuiirly regarding the possibility that dis-
semirated infcrmation might .nuicoue the subject s association with a properly
classified group when, in fact, the subject's issocfaticn has not yet been
established. e believe the issue should he acdressed and that our recom-
mencation cn page 162 of cur report is a proper way to do it.
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. The guidelines do not consider our reccmmendation that the FBI 1imit
the type of information collectnd to that which is relevant to the case
and that personai or social data should not be collected unless it is
Juscified to the Special Agent in Charge of the field office that the
information is pertinent and necessary to the investigation. Wz believe
this should be addressed.

The Deputy Assistant Attorrey General in charge of the committee
responsible for preparing the Attorney General's FBI guidelines told us
that on April 1, 1976, the FBI will begin implementing the March 1976
drafts of the domestic security and civil disorcers guidelines on a test
basis for 1 year,

The Deputy Assistant Attorney General stated that FBI investigations
in the domestic security eérea will be monitored by a Departmental over-
sight unit of abouc five persons. The unit, presently being formed, will
be in the Department's Office of Policy and Planning but will report
directly to the Attorney General. The unit will be primarily responsible
for reviewing all investigative reports received from the FBI on domestic
intelligence matters and making decisions on all investigations of such
maiulys requiring Departmental approval. During the test period the unit
will 21so be responsible for continuousiy reviewing the Attorney General's
drafi guidelires for problem areas and notifying the guidelines committee
s0 that apprupriate revisions can be rade and implemented wnenever necessary.

The De .{y Assistant Attorney General told us that various options
involving the oversight unit and its ~ela-.icnshio to the Department's
Criminal and Civil Rights Divisions regariirg the handiing of civil dis-
orders and dermonstrations were still b2ing cunsidered. e were also
advised tnat the permanent role and functions of the unit would be studied
and more clearly defined during the ta<* neriod.

Although ine March guidelines “re a\posit1ve step toward defining the
purpose and scope of domestic intelligence operaticns, we continue to believe

legislation is needed. If you believe furthar discussicn of these matters
would be worthwinile, pledse advise us.

Sinefr61§7yours,

’;7LZ22T-€4 ‘-

Comptrollar General
of the United states






