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J u l y  through September 1981 

B-202104 July 2, 1981 
MEALS--FURNISHING--GENERAL RULE 

S e c r e t  Serv ice  agents  who are  requi red  t o  purchase meals 
a t  h igh  c o s t  h o t e l s  o r  o the r  f a c i l i t i e s  a t  t h e i r  head- 
q u a r t e r s  as a r e s u l t  of 24-hour-a-day p r o t e c t i v e  duty 
assignments may not  be paid d a i l y  allowance t o  compensate 
f o r  added c o s t s  they i n c u r ,  s i n c e  such allowance i s  pro- 
h i b i t e d  by 5 U.S.C. 5536; f u r t h e r ,  such assignments do 
n o t  normally involve extreme emergencies involving danger 
t o  human l i f e  s o  as t o  permit Government t o  f u r n i s h  agents '  
meals from appropriated funds under r u l e  i n  53 Comp. Gen. 
7 1  (1973). 

B-295597 JUZY 6, 1981 
COMPENSATION- -REMOVALS, SUSPENSIONS, e tc .  - -BACKPAY - - 
INVOLUNTARY LEAVE--PENDING APPROVAL OF AGENCY DISABILITY 
RETIREMENT APPLICATION 

Agency placed employee on involuntary  leave and 
leave without  pay pending CSC's a c t i o n  on agency- 
f i l e d  a p p l i c a t i o n  f o r  d i s a b i l i t y  re t i rement .  Em- 
ployee claims r e s t o r a t i o n  of leave and backpay 
s i n c e  Commission denied re t i rement  a p p l i c a t i o n .  
Agency's p l ac ing  employee on involuntary  annual 
leave and leave without  pay w a s  not an u n j u s t i -  
f i e d  o r  unwarranted personnel  a c t i o n  where t h e  
agency's a c t i o n  w a s  based on r e s u l t s  of p s y c h i a t r i c  
eva lua t ion .  
agency should no t  have r e l i e d  on such competent 
medical evidence. 

Record as a whole shows no reason why 

B-200267 JUZY 7, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCAYION EXPENSES-- 
HOUSE SALE--BROKFR'S FEE--FINDER'S FEE IN LIEU OF 

Employee t r a n s f e r r e d  between duty s t a t i o n s  i n  Cali- 
f o r n i a  r e q u e s t s  reimbursement of f i n d e r ' s  f e e  i n  l i e u  
of rea l  estate commission. Record shows t h a t  s e r v i c e s  

1 



performed f o r  employee were no t  t hose  of "f inder"  as) 
defined by C a l i f o r n i a  l a w  bu t  were those of ca re t ake r .  
Since FTR para .  2-6.2d precludes reimbursement f o r  
maintenance expenses,  claim i s  denied.  

'Y 

B-200640 JUZY 7, 1981 
TRAVEL EXPENSES--ILLNESS--CAR RENTAL A S  MEDICAL EXPENSE-- 
NON- REIMB URSABLE 

C i v i l i a n  marine employee of M i l i t a r y  S e a l i f t  Command on 
temporary duty whi le  convalescing from h e a r t  a t t a c k  r e n t s  
automobile on recommendation of a t t end ing  physician.  
Since h i r ed  automobile w a s  no t  used f o r  o f f i c i a l  bus iness  
but  w a s  necessary medical expense,  claim f o r  reimburse- 
ment f o r  r e n t a l  and r e l a t e d  expenses may not  be allowed 
as travel o r  temporary duty expense. Fu r the r ,  no au- 
t h o r i t y  has been found for t h e  Govt. t o  pay f o r  c a r  
r e n t a l  as medical expense even though seamen such as 
claimant  a r e  e n t i t l e d  t o  medical b e n e f i t s  from t h e  PHS 
under 42  U.S.C. 249. 

B-201281 J u l y  7, 1981 
TRAVEL EXPENSES--VEHICLES--USE OF PRIVATELY OWED--COI@ON 
CARRIER COIPARATIVE COST 

Defense Log i s t i c s  Agency employee who w a s  d r iven  on 
two round t r i p s  (each t r i p  over 200 miles)  by p r i v a t e l y  
owned v e h i c l e  t o  and from a i r p o r t  p r imar i ly  f o r  per- 
sona l  convenience when t r a v e l  by common carrier was  
reasonably a v a i l a b l e  may n o t  be reimbursed f o r  d i f f e r -  
ence i n  mileage allowance and one round-tr ip  bus fare 
between same p o i n t s .  

B-202431 JUZY 7, 1981 
IVTERGOVERNMENTAL PERSONNEL ACT--PER DIEM--LEAVE AND 
NONWORKDAYS 

Employee of s t a t e  i n s t i t u t i o n  of higher  educat ion w a s  
d e t a i l e d  t o  execut ive  agency and authorized per  diem 
during term of Intergovernmental  Personnel A c t  term 
of Intergovernmental  Personnel A c t  assignment under 
5 U.S.C. 3375(a) (1) (B) (1976). However, pe r  diem 
payments i n  these  circumstances must be made i n  ac- 
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c o r d a n c l  w i t h  subchapter  I of c h a p t e r  57, t i t l e  5 ,  
Untted States Code, and implementing r u l e s  conta ined  
i n  F e d e r a l  Travel Regula t ions  (FTR). Under paragraph 
1-7.5 of'FTR, employee i s  n o t  e n t i t l e d  t o  p e r  diem f o r  
p e r i o d  of 1 2  days d u r i n g  which h e  w a s  i n  leave s t a t u s .  
The r e g u l a t i o n  i s  c o n t r o l l i n g  n o t w i t h s t a n d i n g  er roneous  
a d v i c e  by agency o f f i c i a l s .  

B-203008 JULY 7 ,  1981 
DETAILS--COMPENSATION-- HIGHER GRADE DUTIES ASSIGNMENT-- 
EVIDENCE TO SUPPORT--SUFFICIENCY 

Grade GS-4 employee claims t o  have performed d u t y  sub- 
s e q u e n t l y  performed by incumbent of GS-7 p o s i t i o n .  Retro-  
active promotion and backpay f o r  d e t a i l  t o  h i g h e r  grade  
p o s i t i o n  may n o t  b e  allowed even though agency does n o t  
d i s p u t e  t h a t  employee performed d u t i e s  i n  q u e s t i o n  be- 
c a u s e  employee h a s  n o t  submi t ted  ev idence  t o  show t h a t  s h e  
w a s  a s s i g n e d  t o  and d i d ,  i n  f a c t ,  perform f u l l  r a n g e  of 
d u t i e s  of h i g h e r  grade  p o s i t i o n .  

B-203283 JUZY 7 ,  1981 
COWENSATIOU--REMOVALS, SUSPENSIONS, e t c  . - -BACKPAY-- 
ENTITLE1EJlT--UJIJUSTIFIE3 OR UNWARMTED REMOVAL REQUIREMENT 

FAA employee w a s  te rmina ted  and subsequent ly  r e i n s t a t e d .  
Employee's claim f o r  backpay d u r i n g  p e r i o d  s h e  w a s  unem- 
ployed i s  d isa l lowed since t h e r e  h a s  been no f i n d i n g  by 
a n  a p p r o p r i a t e  a u t h o r i t y  t h a t  t e r m i n a t i o n  a c t i o n  w a s  un- 
j u s t i f i e d  o r  unwarranted.  5 U.S.C. 5596 (1976).  

B-292050 JUZY 13,  1981 
COWENSATIGLV--WITHHOLDING--UNION DUES--ERRONEOUS DEDUCTIONS-- 
REFUND 

Employee r e q u e s t s  re fund  of $346.50 i n  union  dues  which 
were e r r o n e o u s l y  deducted from h i s  pay ,  i n s t e a d  of pay 
of employee w i t h  similar name, between 1969 and 1977. 
Employee may b e  reimbursed f o r  t h o s e  d e d u c t i o n s  t h e  re- 
fund of which i s  n o t  b a r r e d  by S t a t u t e  of L i m i t a t i o n s .  
Repayment by union may b e  waived, i n  whole o r  i n  p a r t ,  
under  5 U.S .C .  5 5 8 4 ,  i f ,  a f t e r  rev iewing  r e c o r d ,  Depart-  
ment of A i r  Force de te rmines  t h a t  waiver i s  a p p r o p r i a t e .  

3 



t B-199656 JUZY 15 ,  1981 
GIFTS- -TO OFFICERS AND E L O B E S -  -ACQUISITION UURELATED PO 
OFFICIAL DUTIES 

Fed. employee i s  e n t i t l e d  t o  keep p r i z e s  and g i f t s  ac- 
qui red  from p r i v a t e  sources  through means t h a t  are un- 
r e l a t e d  t o  h i s  o f f i c i a l  d u t i e s ;  hence,  if employee while  
t r a v e l i n g  on o f f i c i a l  bus iness  happens t o  e n t e r  contes t  
sponsored by a i r  c a r r i e r  which i s  open t o  e n t i r e  general  
p u b l i c  r a t h e r  than t o  j u s t  t icket-holding passengers,  
t hen  t r a n s a c t i o n  may proper ly  be regarded as employee's 
own personal  a f f a i r ,  and i n  t h a t  p a r t i c u l a r  s i t u a t i o n  he 
would n o t  have duty t o  account f o r  any p r i z e s  won. 

GIFTS--TO OFFICERS A N D  EMPLOYEES--AIR TRAVELERS--DISCOUNT 
COUPONS, e tc .  

It is a fundamental r u l e  of law t h a t  Fed. employee i s  
ob l iga t ed  t o  account f o r  any g i f t ,  g r a t u i t y ,  o r  bene- 
f i t  rece ived  from p r i v a t e  sources  inc iden t  t o  per for -  
mance of o f f i c i a l  du ty ,  and t h e r e f o r e  employee may no t  
r e t a i n  any "ha l f - fa re  coupon," "bonus po in t  ,I1 o r  similar 
i t e m  of va lue  rece ived  from commercial a i r  carrier on 
b a s i s  of purchase of a i r l i n e  t i c k e t  t o  be used f o r  o f f i -  
c i a l  travel.  

B-202508 J u l y  15,  2981 
SUBSISTENCE--PER DIEM--ADMINISTRATIVE DETERMINATION TO 
PROVIDE--DISCRETIONARY 

Employee claims a d d i t i o n a l  pe r  diem on b a s i s  t h a t  reduced 
p e r  diem rate e s t ab l i shed  by h i s  agency f o r  employees on 
temporary duty w a s  n o t  s u f f i c i e n t  t o  cover a l l  of h i s  
subs i s t ence  expenses. H i s  c la im may not  be allowed be- 
cause dec i s ion  as t o  whether o r  no t  t o  au tho r i ze  pe r  diem 
and as t o  t h e  amount of pe r  diem i s  wi th in  d i sc re t iona ry  
a u t h o r i t y  of employing agency. 

4 



5 B-202274 JUZy 15, 1981 
REqIREMENT--CIVILIAN--INVOLUiVTARY RETIREMENT, eke.--  
DISCONTINUED SERVICE RETIREMZNT 

Agency abolished employee's position effective December 7, 
1979, while he was on extended sick leave and detailed him 
to nonexistent position. 
of these personnel actions and his eligibility to elect a 
discontinued service retirement until February 1980. 
Office of Personnel Management denied employee's appli- 
cation for retirement on basis that employee cannot re- 
tire from nonexistent position. 
change effective date of separation to December 7, 1979, 
since agency did not provide employee with specific 
written notice prior to December 7, 1979, effective date 
of abolishment of position, of option to elect discon- 
tinued service retirement as required by regulation. 
This failure constitutes administrative error which justi- 
fies retroactive relief. 

Agency did not notify employee 

Agency may retroactively 

B-202203 JUZY 16, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES--HOUSE 
PURCHASE- - LOAN ORIGINATION FEE 

Employee who purchased residence incident to transfer 
may not be reimbursed for loan origination fee, tax 
registration fee, and loan extension fees, since such 
payments are finance charges under Regulation Z and are 
not reimbursable under FTRs, para. 2-6.2d (May 1973). 

OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
TEMPORARY QUARTERS--PERMANENT DWELLING OCCUPANCY 

Employee who, incident to transfer, rented house in 
Juneau, Alaska, which he agreed to buy, is not entitled 
to temporary quarters subsistence expenses before settle- 
ment. Even though sellers had not executed earnest money 
agreement during period covered by claim, employee's in- 
tent at time he moved into quarters was clearly to make 
house his permanent residence. 

5 



B-199297 JUZY 20, 1981 ? 
MIL,EAGE--TRAVEL BY PRIVATELY OWNED AUTOMOBILE--BETWEN 
RESIDENCE A N D  TEMPORARY DUTY POINTS--DISTANCE BETWEN 

7 

RESIDENCE AND HEADQUARTERS 

Employee of IRS who drove daily to temporary duty site 
near her headquarters claims mileage for travel between 
residence and temporary duty station. 
requires reduction in mileage beginning sixth day of 
assignment to temporary duty station. Limitation on 
mileage reimbursement in such situations is within the 
agency's discretion. 

Agency regulation 

B-200422 JUZY 20, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
TRANSPORTATION FOR HOUSE HUNTING--AUTHORIZATION 

Employee transferred from Washington, D.C., to San 
Francisco, left Washington on authorized house-hunting 
trip on Aug. 2, 1980, pursuant to travel order dated 
July 3 ,  1980. On Aug. 2, 1980, while in San Diego en 
route to San Francisco, employee got married. Employee 
may not be reimbursed for wife's expenses of house- 
hunting trip to San Francisco since, 1. wife never was 
authorized househunting trip in advance, 2. lack of ad- 
vance approval was not due to administrative error and 
3 .  no advance verbal authorization of wife's travel 
was made. 

B-202206 J u l y  20, 1981 
COMPENSATION--WAGE BOARD EMPLOYEES--PROMOTIONS--RETROACTIVE- 
BACK PAY 

Instrument Maker, WG-14, employee of Dept. of Army, 
claims that he was detailed to wage grade supervisory 
position, WS-14, and that he performed all duties of 
supervisory position. Dept. of Army claims that em- 
ployee did not perform all of the supervisory func- 
tions. Evidence submitted by claimant fails to show 
that he was either detailed to or performed all duties 
of supervisory position. 
temporary promotion and backpay is denied. 

His claim for retroactive 

6 



1 
B-2022 36 JUZY 20, 2 981 

D~BT COLLECTIONS-- WAIVER--CIVILIAN EMPLOYEES--COMFENSATION 
OVERPAYMENTS--EFFECT OF EMFLOYEE 'S FAULT 

Afte r  r e t i r emen t ,  employee received gross  payment of 
$1,364.80, represent ing  erroneous payment of r egu la r  s a l a r y  
f o r  pay per iod fol lowing h i s  re t i rement .  
erroneous payment of $272.96 f o r  16 a d d i t i o n a l  hours of 
annual  leave. 
ments w i t h  payments and he had duty t o  inqu i r e  as t o  cor- 
r e c t n e s s  of payment of $1,364.80 and did no t .  Thus, em- 
p loyee w a s  n o t  f r e e  from f a u l t  and reques t  f o r  waiver of 
$1,364.80 i s  denied. Request f o r  waiver of $272.96 i s  
granted  because Earnings and Leave Statement showed 16  
hours  i n c r e a s e  i n  annual leave and corresponding decrease 
i n  s i c k  leave .  Therefore ,  employee could have reasonably 
be l ieved  t h a t  t h i s  payment represented expected adjustment 
i n  h i s  leave account. 

H e  a l s o  received 

Employee received Earnings and Leave S ta t e -  

liUTEEEST--DEBTS OWED UiVITED STATES 

While t h e r e  i s  no genera l  s t a t u t o r y  provis ion  au tho r i z ing  
agencies  t o  assess i n t e r e s t  on del inquent  accounts ,  
c o u r t s  have recognized such r i g h t  as measure of damages 
f o r  de lay  i n  payment of ob l iga t ion .  
agencies  may charge i n t e r e s t  on overdue accounts only 
when (1) ra te  of i n t e r e s t  i s  not  so high as t o  c o n s t i t u t e  
a pena l ty ,  (2) i n t e r e s t  i s  assessed only a f t e r  proper no- 
t i c e  of debt  ( including i n t e n t  t o  charge i n t e r e s t )  i s  
g iven ,  and (3) debt  i t s e l f  i s  l i qu ida ted .  59 Comp. Gen. 
359 (1980). Where, as h e r e ,  record shows t h a t  agency d id  
n o t  fo l low n o t i c e  requirements,  w e  w i l l  d i s a l low agency's 
c l a i m  f o r  i n t e r e s t  on overpayment. 

We have held t h a t  

OFFICERS AND EMPLOYZ'ES--DEBTS TO lJ.S.--LIQUIDATION--REPAYMEflT 
REQUIRED--GROSS - V .  NET AMOUNT 

Amount of employee's indebtedness f o r  overpayment of pay 
i s  g ross  amount of pay r a t h e r  than n e t  amount of money 
rece ived .  While employee may not  d i r e c t l y  receive a l l  
monies earned ,  employer's withholding f o r  Federal  income 
tax o r  o t h e r  purposes i s  made on behalf of employee and 
does n o t  diminish amount of indebtedness f o r  erroneous 
payment. 

7 



B-200794 J u l y  23, 2981 t 
STJBSISTENCE--PER DIEM--RATES--ADMINISTR4TIW DETERMINATIOfi 

Per  diem which i s  provided a t  reduced rate f o r  DOD em- 
ployees t r a v e l i n g  overseas  where they have meals avail- 
a b l e  a t  lower than commercial p r i c e s  is no t  con t r a ry  t o  
l a w  and i s  n o t  a d d i t i o n a l  allowance p roh ib i t ed  by 5 
U.S.C. 5536. Ins tead  it  i s  travel pe r  diem author ized  
by l a w ,  5 U . S . C .  5702 and 5707 .  Therefore ,  employee 
who claims p e r  diem a t  h igher  ra te  on b a s i s  lower ra te  
i s  unauthorized may not  have h i s  claim allowed. 

B-202819 JUZY 24, 1982 
DEBT COLLECTIONS--WAIK!?'R--CIVILIAN EMPLOYEES--COMPENSATION 
OWRPAYl@7NTS--EFFECT OF EMPLOYEE'S FAULT 

Employee res igned  from Environmental P ro tec t ion  Agency 
and a f t e r  break i n  s e r v i c e  accepted job  a t  Mine Safe ty  
and Heal th  Adminis t ra t ion (MSHA) and was pa id  erroneous 
ra te  f o r  four  pay per iods  a f t e r  appointment wi th  MSHA. 
Agency and C l a i m s  Group denied waiver under 5 U.S.C. 
5584 and employee appeals .  Denial  i s  sus t a ined .  A l -  
though employee n o t i f i e d  superv isor  t h a t  he was rece iv-  
i ng  pay a t  h ighe r  r a t e  than he expected, superv isor  did 
no t  a s su re  employee t h a t  he was being pa id  c o r r e c t l y .  
I n  absence of o f f i c i a l  n o t i c e  t h a t  payments are n o t  
i n  e r r o r ,  employee cannot reasonably expect t o  r e t a i n  
excess  payments without  being obl iga ted  t o  make refund 
when e r r o r  i s  co r rec t ed .  

B-202297 J u l y  24, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
HOUSE SALE--TERMITE INSPECTION FEE 

Transferred employee who has been reimbursed one termite 
in spec t ion  f e e  inc iden t  t o  sa le  of h i s  res idence  may n o t  
be reimbursed dup l i ca t e  f e e  incur red  i n  connection wi th  
loan  commitment made by mortgage company t h a t  went bank- 
r u p t  be fo re  s a l e  of res idence  a t  o ld  duty s t a t i o n  could 
be consummated. Only one set of res idence  sale expenses 
incur red  inc iden t  t o  completed sa le  i s  reimbursable  under 
paragraph 2-6 of Fed. Travel  Regs. 
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1 B-202297 J u l y  24, 1981 - Con. 
OFFICERS AND EWLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
MISCELLANEOUS EXPENSES-- NONREIMBURSABLE ITEMS--PROPERTY 
MAINTENANCE COSTS 

Trans fe r r ed  employee may not  be reimbursed water t e s t i n g  
and t rea tment  charges paid t o  c o r r e c t  d e f i c i e n c i e s  i n  
w e l l  water p r i o r  t o  sale of res idence  a t  o ld  duty sta- 
t i o n .  
supply  w a s  requi red  as condi t ion  t o  sale  of res idence ,  
p a r t i c u l a r  c o s t s  claimed were not  f o r  required cer t i -  
f i c a t i o n ,  b u t  were c o s t s  of maintenance of proper ty .  
Maintenance c o s t s  are s p e c i f i c a l l y  disallowed by para- 
graph 2-6.2d of Fed. Travel  Regs. and may not  be paid 
as p a r t  of miscellaneous expenses allowance. 

Though county h e a l t h  a u t h o r i t y  approval of water 

B-203204 JuZy 24, 1981 
PROPERTY--PRIVATE--DAMAGE, LOSS, e tc .  --PERSONAL PROPERTY-- 
GOVERNMENT LIABILITY 

C i v i l i a n  employee of Navy Dept .  evacuated from Vietnam 
fo l lowing  f a l l  of Saigon i n  1975 had h i s  claim under 31 
U.S.C. 240-243 f o r  personal  proper ty  l o s t  as r e s u l t  of 
evacuat ion disallowed by Navy because i t  was not  t imely 
f i l e d .  A s  t o  Comptroller General r epor t ing  matter t o  
Congress as mer i tor ious  claim under Meri tor ious C l a i m s  
Act, 31 U.S.C. 2 3 6 ,  t h a t  act  i s  construed t o  apply only 
t o  claims which come wi th in  Comptroller General ' s  sett le- 
ment j u r i s d i c t i o n .  Since under 31 U.S.C. 242 Navy's 
se t t l emen t  of such personal  proper ty  claim i n  f i n a l  and 
conclus ive ,  Comptroller General has no j u r i s d i c t i o n  i n  
matter;  t h e r e f o r e ,  claim i s  inappropr i a t e  f o r  r epor t ing  
t o  Congress under Meri tor ious C l a i m s  Act. 

B-279965 J u l y  28, 1981 
LEAVES OF ABSENCE--INVOLUNTARY LEAVF--MEDICAL TREATMENT-- 
LEAVE STATUS 

E.O. 5396, J u l y  1 7 ,  1930, provides t h a t  d i sab led  ve te rans  
employed i n  execut ive  branch who are absent  from work due 
t o  necessary  medical t reatment  are  e n t i t l e d  t o  use  such 
annual  o r  s i c k  leave as may be permit ted by l a w  and such 
leave without  pay as may be necessary.  E.O. does not  en- 
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title such disabled veteran to paid leave in excess of 
that which he would otherwise be entitled so that there r 
is no entitlement to excused or administrative leave 
during period of medical treatment. 

B-195235 J u l y  28, 1981 
COMPENSATION--PROMOTIONS--TEMPGRARY--RETROACTIVE 

NOAA employee assigned to "developmental" Administrative 
Officer, GS-11, claims backpay under Turner-Caldwell 
for detail to "full Derformance" Administrative Officer, 
GS-12, from October 51, 1971, to February 3, 1974. 
Classification Specialist evaluated employee's duties 
and responsibilities at GS-12 on December 27, 1972, and 
these were basically same as those of classified GS-12 
position. Claim is denied from October 31, 1971, to 
December 27, 1972, because evidence is insufficient to 
prove detail. 
December 27, 1972, to February 3, 1974, and backpay is 
allowed beginning on 121st day of that detail. 

Detail is sufficiently proved from 

B-204071 JUZZJ 29,  1981  
RETIREMENT--CIVILIAN--REEWLOYED NNUITANTS--AI?NUI!L'Y DEDUCTION-- 
VALIDITY 

Retirement benefits of reemployed annuitant may not be 
reduced, by virtue of his reemployment, in absence of 
specific statutory authority. 16 Comp. Gen. 121 (1936); 
3 2  Comp. Gen. 89 (1952); B-144579, February 1, 1961; and 
45 Comp. Gen. 383 (1966), no longer for application. 

B-199730 J u l y  31, 1981 
CLASSIFICATION- -ACTIONS--EFFECTIVE DATE 

Under 5 C.F.R. 511.701 (1980), effective date of classi- 
fication action taken by agency is date action is approved 
in ageny or subsequent date specifically stated, 
511.702 provides that effective date of classification 
action upon appeal to agency or OPM, subject to provisions 
of section 511.703, is no earlier than date of decision on 
appeal. 

Section 



1 B-199730 JUZIJ 31, 2981 - Con. 
CWENSATION--DUTY PERFORMANCE--SALARY ONLY OF POSITION TO 
WHICH APPOINTED 

Employee of Govt. i s  e n t i t l e d  t o  s a l a r y  of p o s i t i o n  t o  
which he i s  a c t u a l l y  appointed,  regard less  of d u t i e s  
a c t u a l l y  performed. 
normally performed by one i n  grade level lower than one 
he h o l d s ,  no requirement e x i s t s  t o  reduce h i s  s a l a r y  t o  
lower level u n t i l  such t i m e  as ind iv idua l  is  a c t u a l l y  
demoted t o  t h a t  l e v e l .  

When employee performs d u t i e s  

DEBT COLLECTIONS--WAIVER--CIVILIAN PERSONNEL--COMPENSATION 
O W R P A W N T S - - A P P O I N T ~ N T  LWROPER 

Agency e s t ab l i shed  and c l a s s i f i e d  new GS-15 p o s i t i o n  
and o f f  i c i a l i y  appointed employee t o  pos i t i on  e f f e c t i v e  
September 2 ,  1979. Subsequently OPM reviewed p o s i t i o n  
c l a s s i f i c a t i o n  and on March 2 7 ,  1980, ordered agency t o  
t a k e  c o r r e c t i v e  a c t i o n  inc luding  removal of employee 
from improper pos i t i on .  
September 7 ,  1980. 
p o s i t i o n  c l a s s i f i c a t i o n  are f o r  agency and OPM, applying 
c o n t r o l l i n g  l e g a l  a u t h o r i t i e s  discussed i n  t h i s  dec i s ion ,  
GS-15 r a t e  payments received by employee from September 2 ,  
1979, t o  March 2 7 ,  1980, are proper  and no t  sub jec t  t o  
claim by Govt. Payments a t  GS-15 ra te  a f t e r  March 27, 
1980, are erroneous but  are hereby waived under 5 U.S .C .  
5584. 

Agency removed employee e f f e c t i v e  
Since matters r e l a t i n g  t o  p ropr i e ty  of 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CIVIL SERVICE 
MATTERS--CLASSIFICATION OF POSITION 

Because s t a t u t o r y  a u t h o r i t y  t o  e s t a b l i s h  appropr i a t e  
c l a s s i f i c a t i o n  s tandards  and t o  a l l o c a t e  p o s i t i o n s  sub- 
ject  t o  General Schedule rests wi th  agency concerned 
and OPM, t h i s  Off ice  has no a u t h o r i t y  t o  se t t le  claims 
on any b a s i s  o ther  than agency o r  OPM c l a s s i f i c a t i o n .  
S ince  OPM determinat ions on c l a s s i f i c a t i o n  appea ls  are 
b inding  on t h i s  Office under 5 U.S.C. 5112(a),  t h i s  
O f f i c e  has  no a u t h o r i t y  t o  modify such ac t ions .  
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B-199730 JuZy 31, 1981 - Con. r 
OFFICE OF PERSONNEL MANAGEMZNT--JURISDICTION--CLASSIFICATION 
OF POSITIONS--AGENCY ACTIOVS--REVIEW BY OPM 

Agencies are au thor ized  t o  c l a s s i f y  p o s i t i o n s  i n  grades 
GS-1 through GS-15 c o n s i s t e n t  wi th  publ ished s tandards  
without p r i o r  approval of OPM under 5 U.S .C .  5107, 
grades thus  assigned are b a s i s  f o r  pay and personnel  
t r ansac t ions .  However, pursuant t o  5 U.S.C.  5110 and 
5112,  agency c l a s s i f i c a t i o n  ac t ions  are sub jec t  t o  re- 
v i e w  by OPM which may order  c o r r e c t i v e  a c t i o n  i f  w a r -  
ran ted .  

B-200602 JUZY 31,  1981 
APPROPRIATIONS--AVAILABILITY--TRAVEL EXPENSES--RETURN TO 
OFFICIAL STATION ON NONWORKDAYS 

Where employee d id  no t  perform o f f i c i a l  d u t i e s  during 
weekend r e t u r n  t o  res idence  and travel expenses of 
$203.14 s u b s t a n t i a l l y  exceed $70, which would have been 
incur red  had he remained a t  TDY s t a t i o n ,  travel expenses 
may no t  be authorized under agency's d i s c r e t i o n a r y  au- 
t h o r i t y  t o  d i r e c t  employees t o  r e t u r n  t o  o f f i c i a l  s t a t i o n .  

TRAWL EXPENSES--RETURN TO OFFICIAL STATION ON NONWORKDAYS-- 
ADMINISTRATITB DETERMINATION--COST ANALYSIS 

U n t i l  such t i m e  as GSA i s s u e s  gu ide l ines  concerning c o s t  
a n a l y s i s ,  agencies  can s t i l l  e f f e c t i v e l y  perform compara- 
t ive analyses  of c o s t s  of pe r iod ic  weekend r e t u r n  travel 
ve r sus  any savings assoc ia ted  wi th  increased  e f f i c i e n c y  
and p roduc t iv i ty ,  as w e l l  as c o s t s  of recru i tment  and re- 
t e n t i o n .  However, mere s ta tement  by agency t h a t  3 week 
TDY assignment i s  s u f f i c i e n t  t o  a l low employees' t ravel 
expenses f o r  vo luntary  weekend r e t u r n  travel does n o t  com- 
p l y  wi th  above a n a l y s i s  as no b a s i s  e x i s t s  upon which t o  
determine t h a t  n e t  savings would accrue  t o  Govt. as re- 
qui red  i n  55 Comp. Gen. 1291  (1976). 
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B-200602 J u l y  31, 1981 - Con. 
TRAVEL E&ENSES--RETURN TO OFFICIAL STATION ON NONWORKDAYS-- 
R E I M ~ U R S E ~ N T -  - LIMITATION 

F o r e s t  Service employee who i s  on temporary duty 
(TDY) assignment and r ece iv ing  pe r  diem re turned  home 
f o r  weekend. 
$203.14. I f  he had remained a t  TDY s t a t i o n ,  he would 
have been e n t i t l e d  t o  t o t a l  of $70 p e r  diem. 
employee's weekend round-tr ip  t r a v e l  was more than what 
would have been allowed had he remained a t  TDY s t a t i o n ,  
employee w a s  proper ly  reimbursed $70. 
101-7) paras .  1 - 7 . 5 ~  and 1-8.4f (May 1973).  

H i s  t ravel expenses amounted t o  t o t a l  of 

Since 

See FTR (FPMR 

B-202564 JUZY 31, 1981 
LEAVES OF ABSENCE--CIVILIANS ON MILITARY DUTY--LEAVE, etc. ,  
STATUS 

C i v i l i a n  employee whose r egu la r  workweek inc ludes  
Sunday, may not  t ake  m i l i t a r y  leave under 5 U.S.C.  
6323(a) (1976) t o  a t t end  weekend Navy Reserve d r i l l s  
s i n c e  employee, as member of Reserve component of Armed 
Forces ,  i s  e n t i t l e d  t o  m i l i t a r y  leave under s e c t i o n  
6323(a) only i f  he i s  on a c t i v e  duty under 10  U.S.C. 
270(a) (1976), and d r i l l s  are i n a c t i v e  duty. 

B-297025 Aug.  3, 2981 
COMPENSATION--DOWiVCDING--SAlrED COMPENSATION--ENTITLEMENT 

Employees, who accepted downgrade t o  grade GS-5 wi th  
s a l a r y  r e t e n t i o n ,  were subsequently promoted t o  grade 
GS-7 wi th  pay r a t e  r u l e .  Employees are no t  e n t i t l e d  
t o  r a t e  i n  grade GS-7 based upon two-step inc rease  
from saved r a t e ,  s i n c e  t h e r e  i s  no s t a t u t o r y  o r  regu- 
l a t o r y  b a s i s  f o r  such pay s e t t i n g  formula. 

B-198827 Aug.  3, 1981 
TRAlrEL EXPENSES--!i'EMPORARY DUTY--DEVIATION FOR PERSONAL REASONS 

Employee was on temporary duty assignment a t  Albuquerque, 
Vew Mexico. H e  t r ave led  t o  Topeka, Kansas, on Thanks- 
g iv ing  hol iday  weekend f o r  personal  reasons.  
cial duty  s t a t i o n  i s  Denver, Colorado. Employee may no t  

H i s  o f f i -  
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be reimbursed a c t u a l  t r anspor t a t ion  expenses t o  and Srom 
Topeka s i n c e  such t r a v e l  i s  not  t o  employee's headquarter? 
o r  p l ace  of abode under FTR, pa ra .  1-8.4f.  

B-200022 Aug. 3, 1981 
TRAVEL EXPENSES--HEADQUARTERS--INADEQUACY OF TRANSPORTATION-- 
PUBLIC TRANSPORTATION STRIKE 

Employees of Dept. of Health and Human Services are no t  
e l i g i b l e  f o r  reimbursement of excess c o s t  of commuting 
by t a x i c a b ,  pr ivate  c a r  o r  o the r  a l t e r n a t e  means of 
t r a n s p o r t a t i o n  over normal pub l i c  t r a n s i t  f a r e s ,  d e s p i t e  
complete pub l i c  t r a n s i t  shutdown dur ing  Apr i l  1980 s t r i k e .  
Cost of t r a n s p o r t a t i o n  t o  p l ace  of duty i s  personal  re- 
s p o n s i b i l i t y  of employee, absent  s t a t u t o r y  o r  r egu la to ry  
a u t h o r i t y  t o  cont ra ry .  

B-200856 Aug. 3, 1981 
TRAVEL EXPENSES--RETURN TO OFFICIAL STATION ON NONWORKDAYS-- 
REIXBURSEMENT- -GUIDELlTES 

Employee who i s  issued Govt. Transpor ta t ion  Requests 
f o r  weekend r e t u r n  t r a v e l  t o  permanent duty s t a t i o n  
whi le  on temporary duty i s  not  e n t i t l e d  t o  reimburse- 
ment for t ravel  expenses incur red  f o r  personal  reasons 
t o  l o c a t i o n s  o the r  than permanent duty s t a t i o n .  Under 
such circumstances employee i s  only e n t i t l e d  t o  per  
diem and any t r a v e l  expenses which would have been 
al lowable i f  employee had remained a t  temporary duty 
s t a t  ion .  

B-202775 Aug. 3, 1981 
COWENSATION- - DOwllJGRA DING- - VOLUNTARY - V . IJJVOLUNTARY 

Employee who held GS-13 p o s i t i o n  wi th  IRS t r a n s f e r r e d  
t o  GS-12 p o s i t i o n  wi th  SBA a f t e r  rece iv ing  n o t i c e  h i s  
GS-13 p o s i t i o n  was t o  be  abol ished.  Employee is  no t  
e n t i t l e d  t o  grade and pay r e t e n t i o n  s i n c e  he w a s  no t  
placed i n  lower-grade p o s i t i o n  as r e s u l t  of formal 
reduct ion-in-force procedures bu t  r a t h e r  he v o l u n t a r i l y  
accepted downgraded p o s i t i o n  t o  avoid poss ib l e  reduct ion-  
in - force  procedures.  
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r B-203344 Aug. 3, 1981 
ZA$TEREsT- - GENERAL RULE 
Employee, whose pay was reduced from 1968 u n t i l  1981 
by erroneous deduction of l i f e  insurance  premiums, 
seeks refund w i t h  accumulated i n t e r e s t  f o r  e n t i r e  
p e r i o d ,  It i s  w e l l  s e t t l e d  t h a t  i n t e r e s t  may be assessed 
a g a i n s t  Govt. only under express  s t a t u t o r y  o r  c o n t r a c t u a l  
a u t h o r i t y .  F i t zge ra ld  v .  S t a a t s ,  578 F.2d 435 (D.C.  C i r .  
1978).  The Fed. Group L i f e  Insurance Act of 1954, as 
amended, 5 U.S.C. 8701-8716, provides  no express  s t a t u t o r y  
a u t h o r i t y  by which employee may receive i n t e r e s t  on in-  
surance  premiums. C l a i m  f o r  i n t e r e s t  i s  denied.  

OFFICERS AND EWLOYEES--LIl?E INSURANCE--CONTRIBUTIONS-- 
ERRONEOUS DEDUCTIONS--REFUND 

Employee who w a s  ad jus ted  t o  i n t e r m i t t e n t  employment 
e f f e c t i v e  Aug. 25, 1968, and who, t he re fo re ,  became 
ineligible f o r  Fed. Employees' Group L i f e  Insurance 
under 5 C.F.R. 870.202(a)(3) i s  e n t i t l e d  t o  r e i m -  
bursement of premiums erroneously deducted from he r  
pay a f t e r  t h a t  d a t e ,  sub jec t  t o  6 year  l i m i t a t i o n  on 
claims i n  31 U.S.C.  71a. 

STATUTES OF LIMITATION--CLAIMS--GENERAL ACCOUNTING OFFICE-- 
EFFECT OF TIME LlPITATION--CLAIM BARRED 

L i f e  insurance  premiums were erroneously deducted from 
employee's pay from Aug. 1968 u n t i l  May 1981. Employee 
claims refund of premiums f o r  e n t i r e  per iod.  Her claim 
w a s  rece ived  i n  GAO on June 5 ,  1981. Under 31 U.S.C. 71a, 
claim bear ing  s igna tu re  and address  of c la imant  must be 
rece ived  i n  GAO t o  s top  running of 6 year  s t a t u t o r y  l i m i -  
t a t i o n  on f i l i n g  of claims aga ins t  U.S. 
claim wi th  employing agency does n o t  s t o p  running of 
s t a t u t e .  Consequently, refund claim i s  barred f o r  per iod 
b e f o r e  June 5 ,  1975. 

Earlier f i l i n g  of 
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B-299943 Aug. 4 ,  1981 B 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
ADMINISTRATIVE DETERVINATTONS 

Transfer red  employee's en t i t l ement  t o  r e l o c a t i o n  ex- 
penses is  cont ingent  upon, among o the r  t h i n g s ,  determi- 
na t ion  t h a t  t r a n s f e r  i s  not  p r imar i ly  f o r  convenience 
o r  b e n e f i t  of employee o r  a t  h i s  reques t .  Primary re- 
s p o n s i b i l i t y  f o r  determinat ion rests wi th  agency. GAO 
w i l l  no t  d i s t u r b  agency's determinat ion un le s s  c l e a r l y  
erroneous,  a r b i t r a r y  o r  capr ic ious .  Nei ther  poss ib l e  
misconception by agency as t o  why employee w a s  bu i ld ing  
house a t  new duty s t a t i o n  p r i o r  t o  t r a n s f e r  nor f a c t  
t h a t  employee w a s  s e l ec t ed  f o r  announced vacancy is  
s u f f i c i e n t  i n  and of i t s e l f  t o  over turn  agency's de t e r -  
minat ion t h a t  t r a n s f e r  w a s  p r imar i ly  f o r  employee's bene- 
f i t .  

B-200750 Aug.  4 ,  1981 
TRAVEL EX?ENSES--TEMPORARY DUTY--LODGINGS AND/OR MEALS-- 
PROCURED BY CONTRACTING OFFICER--APPROPRIATION LIMITATION 

Ordinar i ly  when Govt. con t r ac t ing  o f f i c e r  a r ranges  t o  
have h o t e l  room made a v a i l a b l e  a t  no charge t o  employee 
t r a v e l i n g  on temporary duty ,  he i s  e s s e n t i a l l y  a c t i n g  
as employee's agent .  Since con t r ac t ing  o f f i c e r  may no t  
do i n d i r e c t l y  f o r  employee t h a t  which s t a t u t e  o r  regula-  
t i o n  f o r b i d s  employee from doing d i r e c t l y ,  i n  such c i r -  
cumstances lodging expenses incurred by Govt. toge ther  
wi th  per  diem allowed employee f o r  meals and i n c i d e n t a l s  
may not  exceed maximum p e r  diem r a t e  prescr ibed  by 
s t a t u t e  o r  r egu la t ion .  

T R A W L  EXPENSES- -TEMPORARY DUTY--LODGINGS AND/OR MEALS-- 

PER DIEM RATE ESTABLISHMEYT 
PROCURED BY CONTRACTING OFFICER--FURNISHED WITHOUT CHARGE-- 

Dept. of I n t e r i o r  leased camp trailers i n  summer of 
1980 f o r  u se  by employees d e t a i l e d  t o  d r i l l i n g  p r o j e c t  
i n  Wyoming. Dept. o f f i c i a l s  reasoned t h a t  because t h e  
Govt. 's average d a i l y  expense f o r  providing t ra i ler  was  
computed a t  $ 2 1  and maximum s t a t u t o r y  p e r  diem ra te  w a s  
then  $ 3 5 ,  cash p e r  diem al lowable t o  employee f o r  meals 
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and incgden ta l s  could t h e r e f o r e  no t  exceed $14.  
sivce trailers were Govt. q u a r t e r s ,  r a t h e r  than commer- 
c i a l  lodgings ren ted  i n d i r e c t l y  on behalf  of employees, 
that l i m i t a t i o n  should no t  have been appl ied  and p e r  
diem r a t e  should in s t ead  have been set  commensurate with 
employees' subs i s t ence  needs exc lus ive  of expense of 
t h o s e  q u a r t e r s .  

However, 

TRAVEL EPENSES--TEMPORARY DUT~--LODGINGS AND/OR MEALS-- 
PROCURED BY CONTEACTING OFFICER--FURflISHED WITHOUT CHARGE-- 
PER DIEM RATE ESTABLISHMENT 

Occas iona l ly ,  Govt. may be requi red  t o  purchase o r  lease 
q u a r t e r s  f o r  r en t - f r ee  use  by employees on temporary 
duty  because commercial lodgings are unavai lab le  or  un- 
s u i t a b l e .  Expenses incur red  i n  obta in ing  and maintaining 
Govt.-controlled q u a r t e r s  i n  those  s i t u a t i o n s  need not  be 
taken  i n t o  account i n  e s t a b l i s h i n g  p e r  diem rate t o  cover 
employee's meals and i n c i d e n t a l  expenses. I f  special  f l a t  
p e r  diem rate i s  n o t  e s t ab l i shed ,  amount payable i s  allow- 
ance  prescr ibed  by t h e  FTRs f o r  meals and i n c i d e n t a l  ex- 
penses  under "lodgings-plus" system of computing per  diem. 

B-203030 Aug.  4 ,  1981 
TRANSPORTATION- -AIR CARRIERS--FOREIGN--MRICN CARRIER 
AVAILABILITY 

Traveler's c e r t i f i c a t e  o r  memorandum s t a t i n g  t h a t  service 
by c e r t i f i c a t e d  a i r  c a r r i e r  w a s  unavai lab le  i s  not  s u f f i -  
c i e n t  i n  i t s e l f  t o  a l low reimbursement f o r  use  of noncer- 
t i f i c a t e d  carrier. Under Comptroller General ' s  guide- 
l i n e s  reasons f o r  u se  of fo re ign  carrier must be  ade- 
qua te ly  explained.  Decis ions of Comptroller General con- 
t a i n  f u r t h e r  gu ide l ines  regarding adequacy of reasons f o r  
t ak ing  fo re ign  carrier.  The J T R s  which r e q u i r e  determina- 
t i o n  of u n a v a i l a b i l i t y  by t r a n s p o r t a t i o n  o r  o the r  appro- 
p r i a t e  o f f i c e r  and s tandards  set f o r t h  i n  those  regula-  
t i o n s  are i n  keeping wi th  Comptroller General ' s  gu ide l ines  
and reimbursement cannot be allowed un le s s  they are f o l -  
lowed. 
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B-203037 Aug. 4, 1981 t 
DEFT COLLECTIONS--WANER--CIVILIAN EMPLOYEES--COMPENSATIOp 
OVERPAYMENTS--FAILURE TO DEDUCT INSURANCE PREMIUMS 

I n  view of t o t a l i t y  of circumstances,  employee who re- 
ceived erroneous payments from Feb. 1968, t o  Apr i l  1976, 
when premiums were no t  deducted from he r  pay f o r  Fed. Em- 
ployees Group L i f e  Insurance coverage i s  granted waiver 
of Govt. 's claim a g a i n s t  he r .  Employee is  not  held a t  
f a u l t  f o r  overpayments, even though she  s e l e c t e d  r e g u l a r  
coverage on l i f e  insurance form i n  1968, and subsequently 
received 4 SF-50's i n d i c a t i n g  she  had coverage. In- 
surance form i n d i c a t e s  confusion on her  p a r t  as t o  choice ,  
and she  had waived a l l  coverage before  1968, and waived i t  
aga in  a f t e r  n o t i c e  of overpayments. SF-50's employee sub- 
sequent ly  received were i ssued  t o  r e f l e c t  unre la ted  per- 
sonnel  a c t i o n s  and she  rece ived  no o the r  confirmation of 
coverage a f t e r  completing form. Also,  she v e r i f i e d  a com- 
p u t e r  pr in t -out  of h e r  personnel  record i n  1975, which 
showed no insurance coverage. 

B-203123 Aug. 4, 2982 
QUARTERS--GOWRNMENT FURNISHED--AVAILABILITY DETERMINATION-- 
PER DIEM ENTITLEMENT 

C i v i l i a n  employee of Dept. of Army who occupied commercial 
q u a r t e r s  whi le  on temporary duty travel i s  no t  e n t i t l e d  t o  
q u a r t e r s  po r t ion  of per  diem allowance au thor ized  by 5 
U.S .C .  5702(a) (1976) where adequate Govt. q u a r t e r s  were 
a v a i l a b l e  but  no t  used. 

B-202049 Aug. 5 ,  1981 
COMPENSATION--OVERTD@'--TRAVELTlT"--COiWJTING TlRE 

Employee seeks  overtime compensation f o r  t i m e  spent  
t r a v e l i n g  i n  Govt. bus t o  and from q u a r t e r s  and a c t u a l  
works i te .  Compensation may not  be  paid s i n c e  travel 
w a s  n o t  w i th in  r egu la r ly  scheduled admin i s t r a t ive  work- 
week of employee. 5 U . S . C .  5542(b)(2).  
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+ B-195232 AUg. 6, 1981 
DETAILS--COMPENSATION--HIGHER G M E  DUTIES ASSIGNMENT-- 
UNCLASSIFIED POSITION 

Although c l a s s i f i e d  GS-15 p o s i t i o n  d id  not  e x i s t  i n  HEW 
Region X,  GS-14 employee claims backpay under Turner- 
Caldwell  and p r i n c i p l e  of equal pay f o r  equal  work, con- 
tending  h i s  d u t i e s  were: (1) same as those c l a s s i f i e d  
i n  GS-15 i n  o t h e r  reg ions ;  (2) subsequently c l a s s i f i e d  
as GS-15 i n  Region X;  and (3) covered by s tandard  GS-15 
p o s i t i o n  used i n  o the r  regions which would have been es- 
t a b l i s h e d  i n  Region X bu t  f o r  wrongful r e f u s a l  of Regional 
Personnel  Of f i ce r .  C l a i m  must be denied under Turner- 
Caldwell  because employee w a s  no t  d e t a i l e d  t o  p o s i t i o n  
c l a s s i f i e d  i n  higher-grade, and under ---- United S t a t e s  v.  

f o r  per iod  of claimed wrongful c l a s s i f i c a t i o n .  
1 Testan  which holds t h e r e  i s  no en t i t l ement  t o  backpay 

B-298903 Aw. 6, 1981 
ALASKA RAILROAD-- CLAIMS-- PROSECUTION BY RAILROAD--NO LEGAL 
OBLIGATION 

Alaska Rai l road i s  not  l e g a l l y  obl iga ted  t o  assist i n  
prosecut ion  of claims aga ins t  i t s  i n t e r e s t  by conducting 
s p e c i a l  a u d i t  t o  i d e n t i f y  and reimburse p o s s i b l e  over- 
deduct ions from employees f o r  l i f e  insurance premiums, 
e s p e c i a l l y  where employees have capac i ty  t o  compute the  
co r rec tness  of t h e i r  own deduct ions.  However, waiver of 
over-deductions under 5 U.S.C. 5584 i s  not  a v a i l a b l e  f o r  
t h e  b e n e f i t  of Govt. i n  t h e s e  circumstances.  Rai l road 
should provide general  n o t i c e  of p o t e n t i a l  discrepancy,  
and ind iv idua l ly  a u d i t  and ad jud ica t e  c la ims subsequently 
submit ted wi th in  app l i cab le  l i m i t a t i m s  per iod .  

ALASKA, RAILROAD--EMPLOYEES--HEALTH BENEFITS--PREMIUM PAYMENTS 
BY RAILROAD 

Alaska Rai l road has  i n  p a s t  cont r ibu ted  more than  75 
pe rcen t  toward employee premium c o s t s  f o r  h e a l t h  in- 
surance  i n  cont ravent ion  of 5 U.S.C.  8906(b)(2) .  
Comptroller General concurs with Ra i l road ' s  a s s e r t i o n  
t h a t  a d m i n i s t r a t i v e  c o s t s  of conducting 
a u d i t  and maintaining such l a r g e  number 

f u l l  6-year 
of re l a  t ivelir 
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small i nd iv idua l  c o l l e c t i o n  a c t i o n s  are l i k e l y  t o  ex? 
ceed r ea l i s t i c  est imated recovery and go f a r  beyond 
poin t  of diminishing r e tu rns .  Thus, t h i s  case  meets 
s tandards  f o r  te rmina t ion  of c o l l e c t i o n  set f o r t h  i n  
Fed. C l a i m s  Col lec t ion  A c t  of 1966 (31 U.S .C .  951, 
- et .  seq.) and implementing s tandards .  

). 

Congress passed Federa l  Employees Heal th  Benef i t s  A c t  
(5 U.S.C.  8901, e t .  seq.) (FEHBA) t o  e s t a b l i s h  compre- 
hensive h e a l t h  b z e f  i t s  program f o r  Fed. employees. 
Act imposes 75 percent  c e i l i n g  on agency's contr ibu-  
t i o n s  t o  employee premiums and a l l  p a r t i c i p a t i n g  
agencies  are bound by t h a t  l i m i t a t i o n  un le s s  s p e c i f i -  
c a l l y  exempted. Thus, a l though Alaska Railroad A c t  of 
March 1 2 ,  1914 ( 4 3  U.S .C .  975,  e t .  seq.) confers  broad 
a u t h o r i t y  on Pres ident  o r  h i s  d z i g n e e  t o  f i x  compensa- 
t i o n  of employees of Rai l road ,  Alaska Rai l road may no t  
independently r e s t r u c t u r e  i t s  p a r t i c i p a t i o n  i n  FEHBA 
program by inc reas ing  i ts  con t r ibu t ion  beyond 75 per- 
cent c e i l i n g .  

The Alaska Railroad may not  on i t s  own i n i t i a t i v e  o r  
through c o l l e c t i v e  bargaining impair o r  a l te r  t h e  
s p e c i f i c  l i m i t s  e s t ab l i shed  by 5 U.S.C. 8906(b)(2) 
f o r  i t s  cont r ibu tory  p a r t i c i p a t i o n  under t h e  Federa l  
Employees Heal th  Benef i t s  A c t  (FEHBA). However, we 
f i n d  nothing i n  our combined review of Alaska R a i l -  
road Act and FEHBA t h a t  p r o h i b i t s  agency from con- 
t i nu ing  pre-ex is t ing  h e a l t h  programs. Congress w a s  
aware of ex i s t ence  s i n c e  1954 of Alaska Rai l road 
Medical Associat ion Program and nothing i n  t h e  
FEHBA o r  i t s  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  congres- 
s i o n a l  i n t e n t  t o  r e q u i r e  Railroad t o  d iscont inue  
t h a t  program. 

Under co lo r  of i t s  a u t h o r i t y  t o  f i x  compensation of i t s  
employees, Alaska Rai l road negot ia ted  c o l l e c t i v e  bar- 
gaining agreements wi th  r a i l r o a d  unions represent ing  
Railroad employees which erroneously included provis ions  
f o r  Rai l road t o  con t r ibu te  more than 75 percent  toward 
employee premium c o s t s  f o r  hed l th  insurance i n  contra-  
vent ion  of 5 U.S.C. 8906(b)(2) .  Since c o l l e c t i v e  bar- 
gaining provis ions  he re  involved have been negot ia ted  
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over  long  per iod  and t h i s  dec i s ion  i s  f i r s t  s t a t i n g  
sucp  p rov i s ions  are i l l e g a l ,  Rai l road,  i n  order  t o  

, cushion impact,  is  au thor ized  t o  de lay  compliance wi th  
t h i s  d e c i s i o n  u n t i l  t h e  adjournment of 97th Congress. 

B-201771 Aug. 6, 1981 
OFFICERS AND EMPLOYEES--NEW APPOINTMENTS--RELOCATION EXPENSE 
REILVBURSEM3NT AND ALLOWANCES-- NON-ENTITLEMENY--FORMER POSTAL 
SERVICE EIPLOYEE 

Former P o s t a l  Serv ice  employee who t r a n s f e r r e d  t o  new 
p o s i t i o n  i n  F lo r ida  wi th  FAA must refund r e l o c a t i o n  ex- 
penses  erroneously paid inc iden t  t o  h i s  move from Georgia 
t o  F l o r i d a ,  notwithstanding t h a t  FAA o f f i c i a l s  misadvised 
him about  h i s  en t i t l emen t s .  The U.S. is not  bound by m i s -  
t a k e s  of i t s  agents  o r  o f f i c i a l s ,  and persons rece iv ing  
money erroneously paid by Govt. agency o r  o f f i c i a l  acqu i r e  
no r i g h t  t o  money but  are ins t ead  l i a b l e  t o  make r e s t i t u -  
t i o n .  59 Comp. Gen. 28 (1979). 

POSTAL SERVICE, UNITED STATES--EMPLOYEES--TRANSFERS--RELOCATION 
EXPENSES--ELIGIBILITY 

Under P o s t a l  Reorganization A c t  of 1970, which es- 
t a b l i s h e d  independent P o s t a l  Serv ice  and excluded P o s t a l  
Se rv ice  from d e f i n i t i o n  of ' 'executive agency" f o r  purpo- 
ses of title 5 of United States Code, former Postal Ser- 
vice employees who ob ta in  new p o s i t i o n s  wi th  execut ive  
agencies  must be considered new agency employees who are 
n o t  e l i g i b l e  f o r  reimbursement of r e l o c a t i o n  expenses au- 
t ho r i zed  by 5 U.S.C. 5724 and 5724a f o r  agency employees 
t r a n s f e r r e d  from one o f f i c i a l  s t a t i o n  o r  agency t o  another  

' f o r  permanent duty.  
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B-197771 Aug. 11, 1981 
OFFICERS AND EMPLOYEES--RESIGiVATION--EFFECTIlrE DATE-- 
RETROACTIVE CHANGE TO AVOID BREAK I N  SERVICE 

Attorney employed by HUD, i n  Washington, D.C . ,  was o f fe red  
p o s i t i o n  as l a w  c l e r k  t o  Judge of U . S .  Bankruptcy Court i n  
San Diego, Ca l i fo rn ia .  H e  res igned  from p o s i t i o n  wi th  
HUD on Oct. 5 ,  1979, and repor ted  f o r  duty a t  San Diego on 
Oct. 29 ,  1979. Since i t  was  known t o  a l l  p a r t i e s ,  p r i o r  
t o  r e s i g n a t i o n ,  t h a t  employee w a s  r e s ign ing  to accept  
another  Federa l  p o s i t i o n  and i t  was clear i n t e n t  of Adminis- 
t ra t ive  Of f i ce  of U.S. Courts t o  pay r e l o c a t i o n  expenses, 
employee's s epa ra t ion  d a t e  from HUD may be r e t r o a c t i v e l y  
ad jus ted  t o  avoid break i n  service and t o  permit  payment of 
r e l o c a t i o n  expenses. 

B-198575 Aug. 11 ,  1981  
OFFICERS AID EMPLOYEES--DE FACTO--COMFENSAT~Ofl--REASONABLE 
VALUE OF SERVICES PERFOREFD- 

Former Energy Research and Development Adminis t ra t ion 
consu l t an t  who performed services f o r  Dept. of Energy a t  
r eques t  of agency o f f i c i a l s  before  appointment w a s  re- 
newed may be compensated f o r  reasonable  va lue  of services 
s i n c e  he served as -- d e  f a c t o  employee performing d u t i e s  i n  
good f a i t h  under co lo r  of a u t h o r i t y .  

SUBSISTENCE--PER DIEM--ACTUAL EXPENSES--HIGH RATE AREAS-- 
TEN-HOUR RULE--APPLICABILITY 

Consultant i s  e n t i t l e d  t o  subs i s t ence  reimbursement even 
on days when he w a s  i n  travel s t a t u s  f o r  10 hours o r  less 
t o  h igh- ra te  geographical  area (HRGA) s i n c e  travel w a s  
performed p r i o r  t o  i ssuance  of 58 Comp. Gen. 810 (1979) , 
which he ld  t h a t  10-hour r u l e  appl ied  t o  HRGA. 
Nicholas M. Veneziano, B-194197, December 2 4 ,  1980, t h i s  
r u l e  was Keld t o  apply prospec t ive ly  only. 

I n  
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> B-298575 Aug. 11, 1981 - Con. 
SL@SISTENCE--PER DIEM--AUTHORIZATION REQUIRENENT 

Although FTRs permit agen ic i e s  t o  p r e s c r i b e  pe r  diem 

ra te  geographical  areas, DOE consu l t an t  i s  e n t i t l e d  only 
t o  a c t u a l  expense reimbursement r a t h e r  than  per  diem 
reimbursement f o r  t r a v e l  when o rde r s  do no t  au tho r i ze  
p e r  diem. 

' allowance under c e r t a i n  condi t ions  f o r  travel t o  high- 

B-299646 Aug. 11, 1981 
COWENSATION- - OVERTIME- -TRA V E L T M - -  WEATHER CONDITIONS AD'VFRSE 

IRS employees, whose r e t u r n  t r i p s  t o  t h e i r  o f f i c i a l  duty 
s t a t i o n s  were i n t e r r u p t e d  by snowstorm, resumed t h e i r  re- 
t u r n  t ravel  o u t s i d e  r egu la r  duty hours.  They are not  en- 
t i t l e d  t o  overtime compensation f o r  traveltime s i n c e  t h e i r  
travel d id  n o t  meet any of t h e  condi t ions  set f o r t h  i n  5 
U.S.C. 5542(b) (2) (B) (1976). 

B-197105 Aug. 12 ,  1981 
DETAILS--COWENSATION--HIGHER GRADE DUTIES ASSIGNMENT-- 
CLASSIFICATION DOWNGRADE--EFFECT 

Employee of GAO was d e t a i l e d  t o  higher-graded p o s i t i o n  
on Sept .  29,  1975. H e  w a s  t r a n s f e r r e d  wi th  h i s  p o s i t i o n  
t o  GSA on Oct. 12,  1975, and continued t o  perform higher- 
grade d u t i e s .  Employee i s  e n t i t l e d  t o  r e t r o a c t i v e  tempo- 
r a r y  promotion and backpay f o r  per iod of d e t a i l  beyond 
1 2 0  days u n t i l  p o s i t i o n  w a s  r e c l a s s i f i e d  downward on 
J u l y  1 5 ,  1976. Evidence i n  record i n d i c a t e s  vacan t ,  
higher-graded p o s i t i o n  w a s  t r a n s f e r r e d  t o  GSA upon t r ans -  
f e r  of func t ion .  Fur ther ,  p r o h i b i t i o n  on temporary pro- 
motions f o r  d e t a i l s  between agencies  i s  not  app l i cab le  
under t h e s e  circumstances.  B-197105, September 30, 1980, 
sus ta ined .  

Grade GS-14 employee of GAO w a s  d e t a i l e d  t o  grade GS-15 
p o s i t i o n  on Sept .  29, 1975. Both p o s i t i o n s  were t r ans -  
f e r r e d  t o  GSA on Oct. 1 2 ,  1975, as p a r t  of t r a n s f e r  of 
func t ion ,  and employee continued t o  perform higher-grade 
d u t i e s  u n t i l  grade GS-15 p o s i t i o n  was r e c l a s s i f i e d  a t  
grade GS-14 level i n  1976. Sec t ion  202(b) of Pub. L. 
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No. 93-604 authorizing transfer of function protects pkr- 
sonnel - as opposed to positions - from reclassification 
for period of 2 years. Employee continued to be incum- 
bent of position from which detailed, and his permanent 
position was not reduced in classification or compensa- 
tion during 2-year period, Personnel protections con- 
templated by statute have been afforded employee and do 
not extend to vacant, higher-graded position duties of 
which employee performed incident to informal detail. 

* 

B-199462 A q .  22, 1981 
SUBSISTFNCE--PER DlEM-- 'ZODGING-PLUS" BASIS--TRAILER OR CAMPER 
UTILI2 ATION 

Employee of National Park Service is entitled to per diem 
rate based on lodging-plus method for rental cost of 
camping vehicle used as lodging during temporary duty 
assignment (TDY). Although depreciation charge -for use 
of employee's own camping vehicle as lodging on TDY may 
be considered nonreimbursable personal cost, rental of 
camping vehicle for lodging is direct cost of TDY and is 
allowable as lodging expense in computation of per diem. 

B-2 99800 Aug. 12, 1981 
DEBT COLLECTIONS-- WAIVER--CIVILIAN EMPLOYEES--COMPENSATION 
OITX.FAYiB7NTS 

Employee received excess foreign living quarters allowances 
through administrative error. Though allowances owed em- 
ployee fluctuated, employee should have been on notice of 
possible overpayment when he received allowance approxi- 
mately 4 times amount he had been receiving. Request for 
waiver is denied for all overpayments received after large 
overpayment since his failure to make inquiry indicates 
that he was partially at fault. Waiver is granted for 
smaller overpayments made prior to large overpayment. 
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> B-200548 AUg. 12, 1981 
LZAVES OF ABSENCE--LW-SUM PAYMENTS--RATE AT WHICH PAYABLE-- 
SUBSEQUENT TO SEPARATION, RETIREMENT, e t c .  

1 Employee, grade GS-13, s t e p  9 ,  r e t i r e d  from h i s  pos i t i on ,  
and then  was r eh i r ed  as p a r t - t i m e  reemployed annui tan t  a t  
GS-12, s t e p  1 0 ,  before  exp i r a t ion  of per iod covered by 
h i s  lump-sum annual leave  payment. 
t o  b e  pa id  f o r  lump-sum annual leave  a t  ra te  f o r  GS-13, 
s t e p  9 ,  f o r  per iod between re t i rement  and reemployment. 
A f t e r  s epa ra t ion  from GS-12 p o s i t i o n  he i s  e n t i t l e d  t o  
receive lump-sum annual leave  payment only a t  ra te  f o r  
GS-12, s t e p  10. 

Employee i s  e n t i t l e d  

B-200650 Aug. 12, 1981 
MEALS- - HEADQUARTERS 
Employee of Fores t  Serv ice  who at tended seve ra l  working 
lunches and d inners  as member of General Management Re-  
v i e w  Team a t  h i s  o f f i c i a l  duty s t a t i o n  may no t  be r e i m -  
bursed f o r  t hese  meals even though team leader  f e l t  i t  
w a s  necessary t o  have a l l  team members present  t o  ca r ry  
on bus iness  a t  hand s i n c e  i n  absence of s p e c i f i c  s t a t u -  
t o r y  a u t h o r i t y  a l lowing reimbusement, t h e  Govt. may not  
pay f o r  meals of c i v i l i a n  employeees a t  t h e i r  head- 
q u a r t e r s .  

B-200779 Aug. 12, 1981 
SUBSISTENCE--PER DIEM--HEADQUARTERS--PROHIBITION AGAINST 
P A M N T  

Employee s t a t i o n e d  i n  Por t land ,  Oregon, ren ted  h o t e l  room 
r a t h e r  than  r e t u r n  t o  her  res idence  20 miles away, due t o  
heavy snow and i c y  roads ,  because she  was  requi red  t o  re- 
p o r t  t o  work next  day no matter what weather condi t ions  
p reva i l ed .  
ceive p e r  diem o r  subs is tence  a t  o f f i c i a l  duty s t a t i o n ,  
u n l e s s  s i t u a t i o n  involves  imminent danger t o  l i f e  o r  
proper ty .  

C l a i m  must be denied as employee may no t  re- 
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B-202251 Aug. 12, 1981 I 

TRANSPORTATION--HOUSEHOLD EFFECTS--WIGHT LIMITATION--EXCEu$S 
COST LIMITATION 

Employee must bear excess cost of temporary storage of 
household goods above statutory weight limitation of 
11,000 pounds, even though Govt. was shipper under a 
Govt. Bill of Lading and storage was required because 
Govt.'s carrier failed to perform. Weight limitation 
is express statutory restriction. Regardless of any 
extenuating circumstances, weight limitation may not 
be exceeded. 

B-200670 Aug. 14, 1981 
COMPENSATION--NIGHT WORK--NIGHT DIFFERENTIAL--ENTITLEMENT 

Four employees, whose schedules were changed by their 
supervisor from 8 a.m. - 4 : 3 0  p.m. to 4:30 p.m. - 1 
a.m. for period in excess of 2 weeks so they could be 
present during annual inventory of furniture and equip- 
ment, claim entitlement to night differential pay. 
Although prior approval for schedule change was not re- 
ceived from appropriate official, employees are entitled 
to night differential pay for work performed between 6 
p.m. and 6 a.m. 36 Comp. Gen. 657 (1957), distinguished. 

B-201416 Aug. 14, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
HOUSE PURCHASE-- LOAN CHARGES 

In connection with Farmers Home Administration Guaran- 
teed Rural Housing Loan, employee was required to reim- 
burse lender for fee equal to one percent of portion of 
loan which was guaranteed. Employee may not be reim- 
bursed for such fee since it appears to fall within defi- 
nition of finance charge contained in Regulation Z, 12 
C.F.R. 226.4a(7), and it is more in nature of charge for 
hire of money than reimbursement of administrative costs 
of processing loan. 
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B-202243 A%. 14, 1981 
OFFICER; A N D  EWLOYEES--T~WSFERS--RELOCATION EXPENSES- - 
T E ~ O R A R Y  QUARTERS- - VACATING RESIDENCE REQUIREMENT 

Employee's family jo ined  him i n  temporary q u a r t e r s  a t  
h i s  new duty s t a t i o n  f o r  10 days,  b u t ,  due t o  unexpected 
cance l ing  of c o n t r a c t  f o r  purchase of new home a t  h i s  
new duty  s t a t i o n ,  re turned  t o  and occupied t h e i r  former 
r e s i d e n c e  pending purchase of another  home. Since record 
shows o b j e c t i v e  evidence of h i s  fami ly ' s  i n t e n t  t o  vaca te  
t h e i r  former res idence  when they jo ined  him a t  h i s  new 
d u t y  s t a t i o n ,  employee i s  e n t i t l e d  t o  temporary q u a r t e r s  
s u b s i s t e n c e  expenses f o r  h i s  family under para .  2-5.2 of 
FTRs f o r  10-day pe r iod ,  

B-196572 Aug. 27,  1981 
COMPENSAAION--0VERTIME--FAIR LABOR STANDARDS ACT--CLAIMS-- 
SETTLEMENT AUTHORITY 

Food inspec to r  claimed overtime compensation under F a i r  
Labor Standards A c t  (FLSA), 29 U.S.C. 201 e t seq .  ( 1 9 7 6 ) ,  
f o r  performing var ious  d u t i e s  ou t s ide  of h z  r e g u l a r  

' working hours.  Agency denied claim because of l a c k  of 
documentation. Off ice  of Personnel  Management (OPM), 
which is  author ized  t o  adminis te r  FLSA, found t h a t  in -  
spec to r  spent  es t imated 4 6 - 3 / 4  hours on uncompensated 

. working t i m e .  W e  s h a l l  no t  d i s t u r b  OPM's f a c t u a l  f ind-  
i n g s  as they are no t  c l e a r l y  erroneous.  In spec to r  i s  
e n t i t l e d  t o  FLSA overtime pay f o r  4 6 - 3 / 4  hours.  

B-199957 Aug. 17 ,  1981 
TRANPORTATION- - TRAVEL AGENClZS- - USE APPROVED 

Employee w a s  unaware of r e s t r i c t i o n s  on use  of t r a v e l  
agen t s  and agency allowed him t o  o b t a i n  h i s  own t r ans -  
p o r t a t i o n .  To ex ten t  otherwise al lowable,  employee 
may be  reimbursed f o r  a i r l i n e  t i c k e t s  purchased from 
travel agent  i n  amount no t  t o  exceed c o s t  of t r ans -  
p o r t a t i o n  i f  purchased d i r e c t l y  from carrier. 
Gen. 4 3 3  (1980). 

59 Comp. 
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B-299957 Aug. 17, 1981 - Con- r 

TRAVEL EXPENSES--AIR TRAVEL--FLY AMERICA ACT--EMPLOYEE 'S  
LIABILITY--TRAVEL BY NONCERTIFICATED AIR CARRIERS 

Although use  of fo re ign  a i r  c a r r i e r  i s  j u s t i f i e d  f o r  
t r i p  t o  temporary duty l o c a t i o n ,  employee incur red  
penal ty  f o r  u se  of fo re ign  a i r  carrier f o r  r e t u r n  
t r i p ,  t o  be computed under formula i n  56 Comp. Gen. 
209 (1977), i n  absence of s a t i s f a c t o r y  proof of neces- 
s i t y  t h e r e f o r .  

! 

TRAVEL EXPENSES--AIR TRAVEL--FOREIGN AIR CARRIERS--PROHIBITION-- 
AVAILABILITY OF AMERICAN CARRIER 

Where agency confirms f a c t  t h a t  i t  w a s  e s s e n t i a l  t o  
mission of agency t h a t  employee r e p o r t  f o r  temporary 
duty a t  s p e c i f i c  t i m e ,  and no American a i r  c a r r i e r  
provided necessary service, use  of fo re ign  a i r  carr ier  
f o r  t r i p  t o  temporary duty l o c a t i o n  does no t  v i o l a t e  
Fly America A c t .  Agency de termina t ion  t h a t  American 
a i r  carrier cannot meet i t s  t r a n s p o r t a t i o n  needs w i l l  
no t  be questioned by t h i s  Off ice  un le s s  a r b i t r a r y  o r  
cap r i c ious .  59 Comp. Gen. 66 (1976). 

B-200287 Aug. 17, 2 981 
COMPENSATION--OVERTlBE--TRAVELTIME--ARDUOUS CONDITIONS 

Employees' c la ims f o r  overtime f o r  t i m e  spent  s t randed  
i n  Chicago due t o  a b l i zza rd  and f o r  t r a v e l i n g  home on 
Saturday are  no t  payable.  The a d d i t i o n a l  t i m e  i s  not  
hours of work wi th in  t h e  meaning of 5 U.S.C. 5542. 50 
Comp. Gen. 519 (1971) d i s t ingu i shed .  

B-200257 Aug. 18, 1981 
OFFICERS AND EMPLOEES--TRANSFERS--RELOCATION EPENSES-- 
HOUSE PURCHASE--CLOSING CHARGES--PAID BY SELLER 

Employee claims c los ing  c o s t s  i n c i d e n t  t o  purchase of 
new home. Agency ques t ions  claim s i n c e  se t t lement  
s h e e t  shows t h a t  c los ing  c o s t s  were paid by se l le r .  
Closing c o s t s  paid by seller but  included i n  sales p r i c e  
of r e s idence  may be allowed where they are c l e a r l y  d i s -  
c e r n i b l e  and sepa rab le  from p r i c e  of r e a l t y ,  where both 
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buyer  and sel ler  regard c o s t s  as having been pa id  by 
buyer ,  and where buyer documents c o s t s  and h i s  l i a b i l i t y  
t h e r e f o r .  Since seller i n  t h i s  case  dec l ines  t o  s ta te  
t h a t  c l o s i n g  c o s t s  were paid by buyer,  and buyer has 
presented  no evidence t o  r ebu t  t h a t  s ta tement ,  c la im 
may n o t  be  allowed. 

B-200257 Aug. 18,  1981 
OFFICERS AND EMPLOYEES--TRANS.RS--RELOCATION EPENSES--HOUSE 
PURCHASE--EXPENSES CLALWED INCLUDED I N  SELLING PRICE 

Pgency a sks  whether r u l e  of our  dec is ion  Henry F. Holley,  
/56 Comp. Gen. 298 (1977), a p p l i e s  t o  homes purchased from 
pirivate ind iv idua l s  i n  resale market. Our dec i s ion  i n  
galley allowed reimbursement of c los ing  c o s t s  nominally 
p a i d  f o r  by seller b u t ,  i n  a c t u a l i t y ,  added t o  sales p r i c e  
of r e a l t y  and pa id  f o r  by buyer. Rule i n  H o l l e y h a s  been 
app l i ed  t o  t r a n s a c t i o n s  i n  resale market t o  a l low payment 
of such c o s t s .  

, 
5 

B-202026 Aug. 18 ,  1981 
COMPENSATION--OWRTLW--COMPElVSATORY TIME--FORFEITURE 

Employee whose bas i c  rate of pay exceeded maximum f o r  
GS-10 w a s  c r e d i t e d  wi th  compensatory t i m e  f o r  occas iona l  
overt ime work whi le  on temporary duty.  
t a r i l y  r e t i r e d  without  using compensatory t i m e  and seeks 
payment f o r  overtime work. Since agency r egu la t ions  re- 
q u i r e  t h a t  employee earn ing  a t  ra te  i n  excess of t h a t  f o r  
GS-10 r e c e i v e  only compensatory t i m e  f o r  occas iona l  over- 
t i m e  and t h a t  upon voluntary  re t i rement  any unused com- 
pensatory time be  f o r f e i t e d ,  no b a s i s  e x i s t s  t o  pay em- 
ployee.  

Employee volun- 

I 

; 

B-202200 Aug. 1 8 ,  1981 
OFFICERS AND EMPLOYEES--TRA.NSmRS--RELOCATION EXPENSES-- 
ADMINISTRATIVE DETERMINATIONS- - BUDGET CONST'RAINTS 

Employee of Federa l  Mediation and Conci l ia t ion  Se rv ice ,  
t r a n s f e r r e d  from Houston t o  San Antonio,-was au thor ized  
t ravel ,  p e r  diem, r e l o c a t i o n ,  and miscellaneous expenses, 
b u t  n o t  real estate expenses apparent ly  due t o  budgetary 
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constraints. He is entitled to reimbursement of real 6 

estate expenses in accordance with Part 6, Chapter 2 of 
FTRs contemplate that certain expenses will be uniformly 
allowed to all transferred employees, and budgetary con- 
straints are not acceptable reason for denying expenses 
permitted by regulation. 

, 

B-198142 Aug. 19, 1981 
COWENSATION--PROMOTIONS--!l'EMFORARY--DETAILED EMPLOYEES-- 
CLAIM DENIED 

Two employees, whose temporary promotions were terminated 
by their agency, continued to perform higher-level duties 
after termination. They are not entitled to backpay under 
Turner-Caldwell decisions because period of detail after 
termination of temporary promotions d i d  not exceed 120 
days. I 

1 
COMPENSATION--PROMOTIONS--TEMPORARY--TERMINATION--CLAlM DENIED 

Two employees were given temporary promotions not to 
exceed 1 year. During that period, agency without prior 
notice to employees terminated temporary promotions as 
part of major reorganization. 
cause they were not notified of termination until after 
it became effective and because they continued performing 
higher-level duties. Since temporary promotions may be 
terminated at any time in agency's discretion, and employ- 
ees knew or should have known of terminations, claims of 
two employees for backpay are denied. 

They claim backpay be- 

B-202506 Aug. 20, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
TRANSPORTATION FOR HOUSE HUNTING-- "ONE ROUND TRP" LIMITATION ' 

Employee may not be paid a per diem allowance on second 
house-hunting trip, since only one round trip is autho- 
rized under 5 U.S.C. 5724a(a)(2). The 6 days including 
travel time authorized under paragaraph 2-4.la of FTRs 
(FPMR 101-7) must run consecutively. 
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B-200027 Aug. 24, 2981 
LEAVES OF ABSENCE--FORFEITURE--ADMINISTRATIVE ERROR--RESTORED 
AEAVE 

Employee f o r f e i t e d  annual leave scheduled i n  advance 
s i n c e  he  was assigned t o  a t t end  t r a i n i n g  seminar. 
Annual leave may be  r e s to red  s i n c e  f a i l u r e  t o  present  
case t o  appropr i a t e  agency o f f i c i a l  f o r  exigency de- 
te rmina t ion  c o n s t i t u t e s  admin i s t r a t ive  e r r o r  which 
would a l low r e s t o r a t i o n  of annual leave. 

' 

TRAWL EXPENSE'S--LEAVES OF ABSENCE--TEMPORARY DUTY--NOTICE 
OF DUTY PRIOR TO LEAVE 

1 Employee, i n  P i t t sbu rgh ,  who had annual leave scheduled 
i i n  Los Angeles, w a s  ass igned t o  a t t end  t r a i n i n g  seminar 

i n  San Diego immediately p r i o r  t o  scheduled annual leave, 
Employee s tayed  i n  Ca l i fo rn ia  a f t e r  t r a i n i n g  and claims 
reimbursement f o r  travel from P i t t sbu rgh  t o  San Diego, 
San Diego to Los Angeles, and Los Angeles t o  P i t t sbu rgh .  

, I f  employee had re turned  t o  P i t t sbu rgh  a f t e r  t r a i n i n g  
, w a s  completed, he would have been e l i g i b l e  f o r  a i r l i n e  
I h a l f - f a r e  discount  coupon. Agency c o r r e c t l y  l imi t ed  

reimbursement t o  such c o s t  s i n c e  r egu la t ions  provide 
t h a t  reimbursement i s  based on such charges as would have 
been incur red  by usua l ly  t r ave led  r o u t e ,  o r  i n t e r r u p t s  
travel. Also,  r egu la t ions  r e q u i r e  agency t o  use h a l f -  
f a r e  coupons i f  i t s  use  w i l l  ach ieve  savings t o  Govt. 

A 

B-200692 Aug. 24, 2981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
ATTORIVEY FEES--HOUSE PURCHASE AND/OR SALE 

Employee who so ld  res idence  a t  o ld  duty s t a t i o n  i n  
1975 may no t  be reimbursed l e g a l  f e e  of $250 incur red  
i n c i d e n t  t o  t h a t  sale s i n c e  l e g a l  f e e  i s  no t  i temized 
so t h a t  a l lowable c o s t  may be separa ted  from c o s t s  of 

561 (1977) f o r  t r a n s f e r s  subsequent t o  Apr i l  27, 1977. 
I r e p r e s e n t a t i o n  and counseling. Compare 56 Comp. Gen. 
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B-200691 Aug. 24, 1981 - Con. 
SUBSISTENCE--PER DIEM--HEADQUARTERS--PERWENT OR TEMFORARYd- 
TRANSFER EFFECTIVE DATE 

Notwithstanding r u l e  t h a t  pe r  diem i s  no t  payable a t  
permanent duty s t a t i o n ,  employee claims per  diem f o r  
per iod between J u l y  1, 1973, and June 1975 f o r  duty 
i n  Hartford area on b a s i s  t h a t  Hartford did no t  be- 
come h i s  new duty s t a t i o n  u n t i l  Standard Form 50 evi- 
dencing t r a n s f e r  w a s  i s sued  i n  June of 1975. Since 
record otherwise e s t a b l i s h e s  t h a t  employee w a s  t r ans -  
f e r r e d  t o  Har t ford  e f f e c t i v e  J u l y  1, 1973, agency's 
f a i l u r e  t o  i s s u e  t r a v e l  o rde r s  and otherwise formally 
document t r a n s f e r  u n t i l  1975 does no t  provide b a s i s  
t o  pay p e r  diem claimed o r  t o  reimburse expenses of 
househunting t r i p  undertaken more than 2 yea r s  a f t e r  
e f f e c t i v e  d a t e  of t r a n s f e r  . 

B-200945 AUg. 24, 1981 
OFFICERS AND EWLOYEES--OVERSEAS--HOME LEAVE--ADMINISTRATIVE 
DETERMINATION 

Employee took annual leave i n  U.S. a f t e r  h i s  r eques t  
f o r  home leave had been denied on b a s i s  of agency's 
r e f u s a l  t o  extend h i s  overseas  tou r  of duty and f a c t  
t h a t  reassignment t o  U.S. was imminent. Granting of 
home leave i s  wi th in  agency d i s c r e t i o n .  
cumstances, r e f u s a l  t o  gran t  home leave w a s  proper 
and home l eave  may no t  be  s u b s t i t u t e d  f o r  annual leave  
taken even though agency subsequently agreed t o  employee's 
r eques t  t o  extend overseas  tou r  of duty f o r  a d d i t i o n a l  
year .  Circumstances of employee's travel d i d  n o t  meet 
condi t ions  f o r  renewal agreement travel.  

Under cir- 

B-201358 Aug. 24, 1981 
LEAVES OF ABSENCE--FORFEITURE--ADMINISTRATIVE ERROR--RESTORED 
LEAVE 

i 

Due t o  admin i s t r a t ive  e r r o r ,  employee w a s  l e d  t o  be- 
l i e v e  he w a s  e n t i t l e d  t o  c a r r y  over 45 days of annual 
leave as opposed t o  30 days. 
more than  30 days'  leave i n  s e v e r a l  years  p r i o r  t o  h i s  
re t i rement .  Pursuant  t o  5 U.S.C.  6304(d)(l)(A) annual 

Employee c a r r i e d  over 
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l e a v e , i n  excess  of t he  30 days may be r e s to red  and em- 
ployee may be  paid f o r  a l l  annual leave accrued as of 
date of re t i rement .  That s e c t i o n  provides f o r  r e s t o r a -  
t i o n  of annual leave f o r f e i t e d  because it is  i n  excess  
of maximum carryover  when f o r f e i t u r e  i s  due t o  adminis- 
t r a t i v e  e r r o r .  

B-201358 Aug. 24,  1981 
OFFICERS AND EMPLOYEES--OTERSEAS--HOME LEAVE--ERRONEOUSLY 
GRANTED AND USED--RESTORATION OF ANNUAL LEAVE CHARGED 

Navy employee who w a s  h i r ed  l o c a l l y ,  i n  Guam, w a s  
erroneously granted home leave. Upon employee's re- 
t i r emen t ,  Navy recons t ruc ted  annual leave account and 
charged employee's account wi th  number o f  days of home 
leave taken. Employee i s  e n t i t l e d  t o  waiver of home 
leave erroneously granted and used. 
is  r e c r e d i t e d  wi th  number of days charged t o  i t  f o r  home 
Leave. 

Annual leave  account 

B-201574 Aug. 24, 1 981 
, OFFICARS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 

TEMPORARY QUARTERS--EVIDENCE' OF EXPENSES 

Inc iden t  t o  permanent change of s t a t i o n ,  employee and 
dependents occupied second res idence  owned by employee 
which normally had been ren ted  out  f o r  4-week period 
b u t  otherwise used as personal  res idence  during summer 
season. Employee may no t  be pa id  temporary q u a r t e r s  
subs i s t ence  expense allowance f o r  lodging c o s t s  where 
i t  i s  e s t ab l i shed  t h a t  lodging,  though temporary, was 
a t  employee's summer res idence  and only evidence em- 
p loyee l o s t  r e n t  i s  h i s  own s ta tement  concerning h i s  

I a c t i o n s  i n  p a s t  and r e n t  he f e e l s  appropr i a t e ,  I n  c i r -  
cumstances payment f o r  l o s s  of r e n t  would be too specu- 
la t ive.  

B-196178 Aug. 25, 2981 
CLAIMS--EVIDENCE TO SUPPORT--ADMINISTRATIVE RECORDS CONTRAh'Y 
TO ALLEGATIONS--ACCEPTANCE' OF ADMINISTR4TrVE STATEMENTS 

GAO decides  claims aga ins t  U.S. on b a s i s  of w r i t t e n  
record .  Reasonable doubts are  resolved i n  favor  of 
Govt. since claimant  has  burden of proving l i a b i l i t y  
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of U.S. and claimant's right to payment. 4 C.F.R. ' 
31.7. Therefore, where, as here, there is dispute 
between employee claiming backpay and his agency as 
to material facts which this Office cannot resolve 
from written record, claim will not be allowed. 

B-196178 Aug. 25,  1981 
DETAILS- - COMPENSATION- -HIGHER GRADE DUTIES ASSIGNMENT-- 
EVIDENCE TO SUPPORT--SUFFICIENCY 

In claim for detail under Turner-Caldwell, 55 Comp. 
Gen. 539 (1975), affirmed 56 id. 427 (19771, questions 
of existence of position, a n d f  whether employee per- 
formed full scope of duties and responsibilities of 
higher-grade position are factual in nature. 

B-202382 Aug.  26,  1981 
OFFICERS A N D  EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
TEMPORARY &UARTERS--COMPU~A2'ION OF ALLOWABLE AMOUIlT--THIRTY 
DAY PERIOD 

Employee who was transferred to Alaska sought additional 
temporary quarters subsistence expenses beyond initial 
30-day entitlement under discretionary authority provided 
in 5 U . S . C .  5724a(a)(3) (1976). In accordance with its 
established policy, agency denied extension based on 
finding that employee's voucher did not justify necessity 
f o r  additional time in temporary quarters and there was 
no evidence that extension was required for reasons be- 
yond employee's control or unique to particular area. 
Since it is the responsibility of employing agency, in 
first instance, to determine that subsistence expenses 
are necessary and reasonable, GAO will not challenge 
agency's determination unless arbitrary, capricious, or 
contrary to law. 

\ 

SUBSISTENCE--PER DIEM--RATES--LODGING COSTS--STAYING WIT23 
FRZENDS, RELATIVES, e t  e. 

Transferred employee's claim for $30 per day for tempo- 
rary quarters while residing with sister-in-law at new 
duty station is denied. 
ment for temporary quarters occupied at home of friend 

Where employee seeks reimburse- 
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pr  relative, his claim may not be paid where employee 
has not furnished information as to extent friend or 
relative incurred additional expenses. Burden is on em- 
ployee to supply necessary information supporting claim 
and it is not sufficient to show merely that amount 
claimed is less than commercial rates or maximum allow- 
able rate. 

E-204046 Aug. 27, 2981 
PFFIGERS AND EMPLOYEES--TRANSFERS--RELOCATION EPENSES--HOUSE 
SALE--PRO RATA EXPENSE REDBURSEkENT 

$ransferred Fed. employee who sold 30-acre tract of 
Land and mobile home where he had resided at his old 
fluty station may be reimbursed for expenses of land 
kale only on prorated basis since applicable regula- 
tions require that reimbursement be limited to ex- 
penses of selling that part of land "which reasonably 
relates to the residence site," and employing agency 
Petermined that only one-third of 30-acre tract was 
teasonably related t o  employee's homesite. Agency's 
determination may not 'be disturbed in absence of 
proof that it is clearly erroneous. 
FTR. 5 4  Comp. Gen. 597 ( 1 9 7 5 ) .  

i 

Para. 2-6.lf, 

B-202544 Aug. 31, 1981 
l'RAVEL EXPENSES--RETURN TO OFFICIAL STATION ON NONWORKDAYS-- 
ADMINISTRATIVE DETERMIiVATION--COST ANALYSIS 

Under 55 Comp. Gen. 1291 ( 1 9 7 6 ) ,  employees on extended 
temporary duty assignments (TDY) may be reimbursed 
their travel expenses in returning home on weekend if 
agency conducts cost analysis and determines that peri- 
odic weekend return travel would result in savings in 
terms of increased productivity and reduced costs of 
recruitment and retention. Federal Home Loan Bank 
Board, without cost analysis, allows field examiners to 
return home 1 weekend for every 4 weeks of TDY. 
Board may temporarily continue its current practice, but 
must conduct cost analysis before renegotiating current 
collective bargaining agreements or changing current 
practice. 

The 
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B-202544 Aug. 31, 1981 - Con. 
T~AVEL EXPENSES--RETURN TO OFFICIAL STATION ON NONWORKDAYS-'- 
RETURN TRAVEL DURING OFFICIAL DUTY HOURS--PROPRIETY 

Weekend r e t u r n  t r a v e l  should b e  performed ou t s ide  em- 
ployee 's  r egu la r  duty hours o r  during per iods  of au- 
thorized l eave .  Authorized l eave  inc ludes  scheduled and 
approved annual o r  s i c k  l eave ,  compensatory t i m e  o f f ,  and 
leave  without  pay. Adminis t ra t ive leave  does not  cons t i -  
t u t e  authorized l eave  w i t h i n  meaning of t h a t  term as used 
i n  55 Comp. Gen. 1291. 

B-200745 Sept .  1, 1981 
ORDERS--AMENDMENT--AFTER TRAVEL COMMENCED 

Orders d i r e c t i n g  employee's permanent change of s t a t i o n  
t o  Phi lade lphia  f o r  2- t o  4-month per iod i n  contempla- 
t i o n  of permanent assignment t o  Albany, Georgia,  are 
s u b j e c t  t o  r e t r o a c t i v e  modi f ica t ion  t o  r e f l e c t  f a c t  
t h a t  assignment t o  Phi lade lphia  w a s  f o r  temporary duty .  
Assignment f o r  2 t o  4 months is  genera l ly  temporary 
duty assignment,  and though J T R s  provide guidance i n  
d i r e c t i n g  permanent change of s t a t i o n  f o r  assignments 
longer than 2 months, record does no t  i n d i c a t e  t h a t  
determinat ion t o  t r a n s f e r  employee t o  Phi lade lphia  w a s  1 

made on b a s i s  of t h a t  guidance. 

i 

B-201625 Sep t .  2, 1981 
TRANSPORTATION- -HOUSEHOLD EFFECTS--ACTUAL EXPENSES--ALLOWANCE 
BASIS 

Although employee's t r a v e l  o rde r s  authorized a c t u a l  ex- 
pense shipment by Govt. B i l l  of Lading (GBL), employee 
is no t  e n t i t l e d  t o  a c t u a l  expenses i n  excess of commuted 
ra te  where he makes h i s  own arrangements f o r  t ranspor ta -  
t i o n  of household goods. Determination t o  s h i p  by GBL 
is requi red  t o  be  made on b a s i s  of p o t e n t i a l  savings t o  
Govt. over c o s t  of commuted r a t e  reimbursement. Since 
c o s t  sav ings  can only be r e a l i z e d  where goods are i n  
f a c t  shipped by GBL, employee who made own shipping 
arrangements by commercial b i l l  of lad ing  is  e n t i t l e d  t o  
reimbursement under commuted r a t e  system, even though 
reimbursement is less than a c t u a l  c o s t .  
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3-201652 Sept .  I, 1981 
OFFICERS AND EMPLOYEES--TR4 NSFERS- -RELOCATION EXPENSES-- 
HOUSE SALE--ACTUAL RESIDENCE AT TIME OF OFFICIAL TR4NSFER 
REQUIREMENT 

Employee w a s  t r ans fe r r ed  from Corps of Engineers '  
Smithland P r o j e c t  i n  Western Kentucky , t o  Patoka Lake, 

, near  J a s p e r ,  Indiana,  then subsequently t r a n s f e r r e d  t o  
Laure l  Lake P ro jec t  near Corbin, Kentucky. Residence 
h e  had f o r  sale a t  h i s  f i r s t  duty s t a t i o n  w a s  so ld  
after h i s  second t r a n s f e r .  H e  is  e n t i t l e d  t o  res idence  
sale expense reimbursement s i n c e  t h a t  res idence  w a s  one 
from which he commuted t o  work p r i o r  t o  f i r s t  t r a n s f e r ,  
sale w a s  e f f ec t ed  5 months a f t e r  f i r s t  t r a n s f e r  and evi-  
dence shows sale  was inc iden t  t o  f i r s t  t r a n s f e r .  

B-202420 Sept. 2, 1981 
STATUTES OF LIMITATION--CLAIMS--DATE OF ACCRUAL--COMPENSATION 
PAXklEflTS 

Any p a r t  of employee's claim f o r  hazardous duty  pay t h a t  
accrued more than 6 years  beyond i t s  record ing  i n  GAO 
is  bar red  by 31 U . S . C .  71a (1976). GAO is without  au- 
t h o r i t y  t o  d is regard  t h i s  s t a t u t e .  However, erroneous 
payments of similar claims covering more than 6 years  
made by agency due t o  admin i s t r a t ive  e r r o r  may be 
waived under 5 U.S.C. 5584 (1976). 

B-202687 Sept .  1, 1981 
OFFICERS AND EMPLOYEES- - TR4NSFERS- -RELOCATION EXPENSES-- 
HOUSE SALE--PRIOR TO OFFICIAL NOTICE OF TRANSFER 

' Employee so ld  res idence  a t  old duty s t a t i o n  a f t e r  re- 
ce iv ing  n o t i c e  of reduct ion  i n  f o r c e  coupled wi th  v e r b a l  
o f f e r  of a s s i s t a n c e  i n  r e l o c a t i n g  wi th in  Dept. Employee 
may be reimbursed f o r  expenses of sale as c l e a r l y  ev ident  

t i m e  expenses were incur red .  
, adrninis t r a t i v e  i n t e n t  t o  t r a n s f e r  employee ex i s t ed  a t  
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B-201283 Sept .  3, 1981 * 
OFFICERS AND EMPLOYEES--LIFE IflSlJRANCE--CONTRI3UTIONS-- 
ERRONEOUS DEDUCTIOIVS--COVERAGE WAIVER 

Employee may be  refunded Federa l  Employees' Group L i f e  
Insurance premiums erroneously deducted f o r  o p t i o n a l  
insurance f o r  which he was i n e l i g i b l e .  However, no 
i n t e r e s t  is al lowable on refund and t h e r e  may be  no re- 
payment f o r  erroneous deduct ions made more than  6 yea r s  
be fo re  claim was f i l e d  wi th  GAO. Such repayment is  time 
barred under 31 U.S .C .  71a. 

B-202424 Sept .  4 ,  1981 
COMPENSATION- -ADDITIONAL --SUPERVISION OF WAGE BOARD EMPLOYELj"S-- 
RETROACTIVE PAY ADJUSTMENTS 

General Schedule employee who received pay adjustment 
e f f e c t i v e  Dec. 2, 1979, as superv isor  of p r e v a i l i n g  
rate employee wi th  higher pay may no t  be  granted re- 
t r o a c t i v e  pay p r i o r  t o  t h a t  d a t e .  Ent i t lement  t o  pay 
adjustment was wi th in  d i s c r e t i o n  of agency s i n c e  p r i o r  
agency po l i cy  on pay adjustments was suspended during 
per iod of claim he re  and t h e r e  was no abuse of d i s c r e t i o n  
which warrants  r e t r o a c t i v e  compensation. 

B-202386 Sept .  8 ,  1981 
OFFICERS AND EMPLOYEES--TR4NSFERS--RELOCATION EXPENSES--PRIOR 
TO TRANSFER 

Employee of Dept. of Heal th  and Human Services became 
l e g a l l y  obl iga ted  t o  s e l l  former res idence  and pur- 
chase new res idence  i n  V i r g i n i a ,  p r i o r  t o  issuance of 
travel orders  o r  formal n o t i c e  of t r a n s f e r .  Employee 
may not  be  reimbursed r ea l  estate expenses claimed 
although t r a v e l  o rde r s  subsequently i ssued  authorized 
reimbursement f o r  real estate t r a n s a c t i o n  expense. 
For employee t o  be  e n t i t l e d  t o  reimbursement, t h e r e  
would have t o  have been clear admin i s t r a t ive  i n t e n t i o n  
t o  t r a n s f e r  employee and none ex i s t ed  when employee be- 
came ob l iga t ed  t o  buy and se l l  res idences .  
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1 B-203152 Sept. 8, 1981 

TAXES--STATE--GOVERNi%"T W N I T Y - - T A X E S  IMPOSED ON OTHER 
THAN GOVERNMENI--GOVERNMENT EMPLOYEE 

Employee who ren ted  automobile i n  her  own name whi le  on 
househunting t r i p  i n  Colorado i s  e n t i t l e d  t o  b e  reim- 
bursed 6-1/2 percent  s t a t e  and l o c a l  sales tax paid i n  
connect ion wi th  r e n t a l .  Incidence of t a x  is  on employee 
as lessee and f a c t  t h a t  Govt. is  obl iga ted  t o  reimburse 
employee f o r  h e r  ca r  r e n t a l  expenses and thereby assumes 
economic burden of t o t a l  c o s t s ,  inc luding  t a x ,  does not  
thereby make i t  t a x  upon U.S. Govt. i s  not  "purchaser" 
and may no t  assert i t s  immunity from s ta te  and local sales 
tax l ev i ed  upon r e n t a l  of c a r s .  

B-204213 Sept. 9, 1981 
ATTORNEYS--FEES--BAR MEMBERSHIP DUES--GOVERNMENT ATTORNEYS 

Attorney employed by I n t e r n a l  Revenue S-ervice may not  be 
reimbursed f o r  State b a r  membership dues s i n c e . b a r  dues 
are a personal  expense and are no t  payable from appro- 
p r i a t e d  funds.  5 U.S.C. 5946 (1976). 

B-202223 Sept. 10, 2981 
DEBT COLLECTIONS-- WAIVER--CIVILIAN EMPLOYEES--COMPENSATION 
ovERPAYMENTS--FAILlJRE TO DEDUCT INSUmNCE PREMIUMS 

Waiver under 5 U.S .C .  5584 of overpayment may not  be  
granted t o  employee who had reason t o  know t h a t  de- 
duc t ions  should have been made from pay f o r  r egu la r  
Federal  Employees Group L i f e  Insurance.  Not having 
signed waiver of insurance employee au tomat ica l ly  
had r egu la r  insurance  and should have noted that: in -  
surance coverage w a s  ind ica ted  on s tandard form she  
s igned ,  and on Notice of Personnel Action she  rece ived .  

B-199621 S e p t .  11, 1981. 
!TRAVEL EXPENSES-.-MODES OF TRAVEL--OTHER THAN AUTHORIZED 

Employee of Fores t  Service who t rave led  by p r i v a t e l y  
owned a i r p l a n e  i n  l i e u  of common carrier as e x e r c i s e  
of personal  preference  is  no t  e n t i t l e d  t o  reimburse- 
ment on cons t ruc t ive  c o s t  b a s i s .  Reimbursement was 
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denied by agency based on r eg iona l  r egu la t ion  pro- 
. h i b i t i n g  au tho r i za t ion  of travel by p r i v a t e  a i r c r a f t  

f o r  s a f e t y  reasons .  Regulation is  proper under FTR 
para .  1-2.2d and i s  no t  a r b i t r a r y  or  cap r i c ious .  

* 

B-203928 Sept. 11, 1981 
COMPENSATION--PROMOTIONS--TEMPORARY--DETAILED EMPLOYEES-- 
RETROACTIVE APPLICATION 

Employee appeals  a c t i o n  of C l a i m s  Group which denied 
r e t r o a c t i v e  temporary promotion and backpay under 
Turner-Caldwell, 56 Comp. Gen. 427 (1977), on b a s i s  
t h a t  d e t a i l  w a s  less than 240 days.  Disallowance is 
affirmed as d e t a i l s  commencing a f t e r  February 15, 1979, 
are covered by FPM B u l l e t i n  300-48,  March 19 ,  1979, 
which permits  agencies  t o  d e t a i l  employees f o r  up t o  
240 days without  OPM approval .  

B-298120 Sept. 18, 1981 
CLAIMS--EVIDENCE TO SUPPORT--ADMINISTRATIVE RECORDS CONTRARH 
TO ALLEGATIONS--ACCEPTANCE OF ADMINISTRATIVE STATEMl5NTS 

Agency's admin i s t r a t ive  record and employee's state- 
ment con ta in  i r r e c o n c i l a b l e  d i spu te s  of f a c t .  Where 
such w r i t t e n  s ta tements  s o  c o n f l i c t ,  t h i s  Of f i ce  has  
no a l t e r n a t i v e  b u t  t o  accept  agency's s ta tement  of 
f a c t s .  Since claim i s  doubt fu l  due t o  l a c k  of s u i t -  
a b l e  evidence w e  must deny claim f o r  subsequent per iod .  

DETAILS--COMPENSATION-- HIGHER GRADE DUTIES ASSIGNMENT-- 
EVIDENCE TO SUPPORT--SUFFICIENCY 

C i v i l i a n  employed by Dept. of Army as Training In- 
s t r u c t o r  (Munitions),  GS-11, claims r e t r o a c t i v e  tempo- 
r a r y  promotion and backpay f o r  a l leged  d e t a i l  t o  and 
performance of h igher - leve l  d u t i e s  of Training In- 
s t r u c t o r  (Munitions),  GS-12. Letter from former super- 
v i s o r  demonstrates h i s  acquiescence i n  and employee's 
performance of h igher - leve l  d u t i e s  f o r  i n i t i a l  per iod 
of claim, s o  as t o  c o n s t i t u t e  d e t a i l .  Employee i s  en- 
t i t l e d  t o  r e l i e f  under Turner-Caldwell l i n e  of dec i s ions  
f o r  t h a t  per iod.  

40 



* B-200744 Sept .  18, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
REAL ESTATE EXPENSES-- LlRITATION ON REIMBURSEMENT--ONE SALE 
AND ONE PURChNSE 

C i v i l i a n  employee of I R S ,  upon t r a n s f e r ,  purchased 
r e s idence  a t  new duty s t a t i o n .  
of c o s t s  of a p p r a i s a l  and c r e d i t  r e p o r t  i n  f i r s t  at- 
tempt t o  purchase res idence  which was unsuccessful  as 
proper ty  d id  no t  appra i se  f o r  s u f f i c i e n t  amount t o  per- 
m i t  FHA t o  guarantee loan .  Employee then obtained con- 
v e n t i o n a l  f inanc ing  and was required t o  pay f o r  new 
a p p r a i s a l  and c r e d i t  r e p o r t ,  f o r  which he has been reim- 
bursed.  
au thor ized  real es ta te  expenses r e l a t i n g  t o  one s a l e  and 
one purchase.  Hence, claim i s  disal lowed.  

H e  seeks reimbursement 

Employee may be  reimbursed f o r  only one se t  of 

B-202542 Sep t .  28, 1981 
MILEAGE--TRA VEL BY PRIVATELY OWED AUTOMOBILE--ADVA NTAGE TO 
GOVERNMENT--DETERMINATION REQUIREiVENT 

FAA entered i n t o  agreement wi th  Federal  Aviat ion Science 
and Technology Assoc ia t ion ,  Nat ional  Associat ion of 
Government Employees (FASTA/NAGE) which authorized travel 
by p r i v a t e l y  owned veh ic l e  (POV) f o r  members of bargain- 
i ng  u n i t  a t t end ing  t r a i n i n g  a t  Federal  Aviat ion Adminis- 
t r a t i o n  (FAA) Academy. I n  -- Ard T. Johnson, B-194372, 
Jan. 8,  1980, GAO held t h a t  employees i n  i d e n t i c a l  sit- 
ua t ions  must be authorized POV as advantageous t o  Govt. , 
notwithstanding t h a t  they are not  covered by FASTAINAGE 
agreement. A i r  t r a f f i c  c o n t r o l  t r a i n e e s  seek same bene- 
f i r  under Johnson dec is ion .  However, s i t u a t i o n  of a i r  
t r a f f i c  c o n t r o l  t r a i n e e s  is not  i d e n t i c a l  t o  t h a t  of 
members of FASTA/NAGE bargaining u n i t  s i n c e  former do 
no t  perform t r a i n i n g  on r ecu r r ing  b a s i s .  
w i l l  not  d i s t u r b  FAA determinat ion t h a t  t r a v e l  by air 
t r a f f i c  con t ro l  t r a i n e e s  i s  not  advantageous t o  Govt. 

-- 

Accordingly, w e  

FAA i s sued  Notice s t a t i n g  t h a t  under c e r t a i n  condi t ions  
employees who travel t o  FAA Academy f o r  t r a i n i n g  may 
have t r a v e l  by p r i v a t e l y  owned v e h i c l e  (POV) author ized  
as advantageous t o  Govt. One condi t ion  r equ i r e s  t h a t  
class must be  at tended by t r a i n e e s  who are airway f a c i l i -  
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ties technic ians  s u b j e c t  t o  f requent  assignment t o  recur -  
r i n g  t r a i n i n g .  Whether t r a i n i n g  se s s ion  is  at tended by + 

c e r t a i n  c l a s s  of employees has  no bear ing on whether 
t r a v e l  by POV 'is advantageous t o  Govt. Accordingly, t h a t  
condi t ion  should b e  s t r i c k e n  from Notice.  

B-204015 Sept .  18, 2981 
OFFICERS AND EMpI;OY.ES- -TR4NSFERS--RE~OCATION EXPENSES-- 
HOUSE PURCHASE--LOAN ORIGINATION FEE--FINANCE CHARGE 

IRS employee reques ts  reimbursement of $630 f e e  charged 

Truth-in-lending s ta tement  given a t  se t t lement  i n d i c a t e s  
t h a t  $630 loan  c los ing  f e e  w a s  prepaid f inance  charge.  
Reimbursement is proscr ibed by FTR para .  2-6.2d, which 
p r o h i b i t s  reimbursement of a l l  c o s t s  found t o  be f inance  
charge under Reg. 2, 1 2  C.F.R. 226.4(2). 

, a t  s e t t l emen t  claiming same r e p r e s e n t s  c los ing  c o s t s .  

B-198887 S e p t .  21, 1981 
SUBSISTENCE--PER DIEM--ADMINISTRATIVE DETERMINATION TO 
PROVIDE- -DISCRETIONARY 

Two A i r  Force employees claim mileage and per  diem ex- 
penses f o r  assignment a t  s i te  23 miles from t h e i r  
admin i s t r a t ive ly  designated permanent duty s t a t i o n .  
I f  assignment t o  d i f f e r e n t  work s i te  is  permanent change 
of s t a t i o n  assignment,  then employees are n o t  e n t i t l e d  
t o  commuting expenses. Duration of assignment i s  one 
f a c t o r  t o  be  used i n  determining whether assignment was 
temporary duty  o r  permanent change of s t a t i o n .  Here 
assignment f o r  2 months w a s  temporary duty,  b u t  ass ign-  
ment f o r  2 years  and 9 months was permanent change of 
s t a t i o n .  I t  i s  w i t h i n  agency's d i s c r e t i o n  t o  au tho r i ze  
reimbursement f o r  mileage where employee i s  on temporary 
duty assignment near  permanent duty s t a t i o n .  

SUBSISTENCE--PER DIEM--MEALS--ADDITIONAL EXPENSE 

Employee who worked as f i r e f i g h t e r ,  claims per  diem 
expenses of $16 f o r  meals consumed whi le  on temporary 
duty assignment near permanent du ty  s t a t i o n .  Under 2 
JTR para .  C4550-b.4 p e r  diem allowance w i l l  no t  be  
authorized under these  circumstances un le s s  employee 
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incurd a d d i t i o n a l  subs i s t ence  expenses. I f  same system 
p r e v a i l s  a t  both permanent and temporary duty s t a t i o n s ,  
w i th  f i r e f i g h t e r s  br inging  food with them f o r  meals 
e a t e n  during duty hours ,  then i t  would appear t h a t  em- 
p loyee d id  no t  i ncu r  a d d i t i o n a l  expenses. Therefore ,  
h e  is  no t  e n t i t l e d  t o  per  diem allowance. 

B-202252, e t  aZ. S e p t .  2 2 ,  1981  
CLAIMS--E VIDENCE TO SUPPORT-- BEST EVIDENCE A VAILA BLE- - 
A CCEPTA BIL  I T Y  

I n  absence of o f f i c i a l  records ,  c la ims of Army employees 
f o r  overt ime pay may be paid under b e s t  a v a i l a b l e  evi- 
dence r u l e  t o  e x t e n t  t h a t  work schedules  s u b s t a n t i a t e  
employees' c la ims.  

B-201418 S e p t .  22, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
TEMPORARY QUARTERS- - VACATING RESIDENCE REQUIREMENT 

Employee may not  be reimbursed f o r  temporary quarters 
s u b s i s t e n c e  expenses f o r  period beginning J u l y  1 7 ,  
1979, where family departed res idence  i n  Dallas, Texas, 
on t h a t  d a t e  t o  t ravel  t o  new duty s t a t i o n  i n  Ty le r ,  
Texas, and subsequent ly  reoccupied Dallas r e s idence  on 
Aug. 22,  1979. Para. 2 - 5 . 2 ~  of FTR r e q u i r e s  t h a t  em- 
p loyee ' s  former res idence  be vacated as cond i t ion  of 
en t i t l emen t  t o  temporary q u a r t e r s  susb i s t ence  expenses. 
Employee has  not  provided s u f f i c i e n t  evidence t o  es tab-  
l i s h  t h a t  h i s  family intended t o  vaca te  r e s idence  on 
J u l y  1 7 ,  1979. 

B-203926 S e p t .  22, 1981 
DETAILS- -COMPENSATION- -HIGHER GRADE DUTIES ASSIGNMENT- - 
EVIDENCE TO SUPPORT--SUFFICIENCY 

Employee of Dept. of Navy, WG-7, claims r e t r o a c t i v e  
temporary promotion f o r  having performed WG-8 d u t i e s .  
Under Turner-Caldwell dec i s ions ,  employee must es- 
t a b l i s h  t h a t  he performed f u l l  range of d u t i e s  of 
higher  l e v e l  p o s i t i o n  before  he i s  e l i g i b l e  f o r  re- 
t r o a c t i v e  promotion and backpay. 
-.laims t o  have performed only some higher-grade 

Since employee 

u t i e s ,  c la im is denied.  
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B-198768 Sept .  24,  1981 
OFFICERS AND EMPLOYEES--TRA NSFERS--RELOCATION EXPENSES-- 
TRANSPORTATION FOR HOUS% HUNTING--MILEAGE 

GAO employee r eques t s  reimbursement f o r  househunting 
t r i p  a t  rate of 1 5  cen t s  per  m i l e  i n s t ead  of 8 cen t s  
per  m i l e  r a te  paid on h i s  claim. 
could reasonably have i n t e r p r e t e d  h i s  travel order  
as au tho r i z ing  h igher  r a t e ,  t h a t  by i t s e l f ,  does n o t  
e n t i t l e  him t o  h igher  rate. Record c l e a r l y  i n d i c a t e s  
t h a t  GAO did n o t  cons ider  househunting t r i p  as f a l l i n g  
w i t h i n  ca tegory  of t r i p s  t h a t  may b e  reimbursed a t  15 
c e n t s  per m i l e  rate under FTRs. 

Although employee 

B-198260 Sept .  29,  1981 
COWENSATIO€?--NIGHT WORK--REGULARLY SCHEDULED NIGHT DUTY-- 
ABSENCE OF FIXED-HOURS-OF- WORK PATTERN OF DUTY 

Army White Sands Missile Range o f t e n  a s s igns  General 
Schedule employees t o  "va r i ab le  tour"  when hours of 
work w i l l  change f r equen t ly .  While assigned t o  "va r i ab le  
tou r , "  employee f r equen t ly  performs overtime and n ight -  
work. White Sands cons iders  any overtime involved t o  
be  " r egu la r ly  scheduled , I r  bu t  i t  cons iders  n i g h t  d i f f e r -  
e n t i a l  t o  be  " r egu la r ly  scheduled" only when employee 
works two or  more per iods  of nightwork i n  a week. Under 
circumstances w e  hold t h a t  any nightwork performed dur ing  
v a r i a b l e  tour  is a l s o  " r egu la r ly  scheduled ," s i n c e  i t  
occurs  wi th  same frequency o r  " r egu la r i ty t1  as does over- 
t i m e  worked by employee. 

B-198762 Sept .  29,  1981 
DEBT COLLECTIONS-- WAIVER--CIVILIAN EMPLOYEES--COMPENSATION 
OWRPAYMENTS--APPOINTMENT TO ERRONEOUS STEP I N  GRADE 

Employee w a s  appointed i n  June 1973 and w a s  granted 
q u a l i t y  s t e p  inc rease  t o  GS-14, s t e p  4 ,  on March 29, 
1976. H e  was erroneously granted within-grade in-  
crease t o  s t e p  5 on June 7 ,  1976, which r e s u l t e d  i n  
overpayments of pay of $942.40 b e f o r e  e r r o r  w a s  cor-  
r e c t e d  e f f e c t i v e  June 6 ,  1977. Since employee re- 
ceived p a y r o l l  change s l i p  i n  October 1976, e f f e c t i v e  
October 11, 1976, which showed h i s  grade as GS-14, 
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s t e p  4; he then  knew o r  should have known of e r r o r  i n  
c w p u t a t i o n  of h i s  pay and he should have made inqu i ry .  
Waiver of overpayment is the re fo re  granted f o r  per iod 
June  7 through October 1 0 ,  1976, bu t  denied f o r  per iod 
subsequent t o  t h a t  d a t e .  

B-299806 Sept. 29, 1981 
COMPENSATION- -RATES-- HIGHEST PREVIOUS RATE--ADMINISTRAT.rUE 
DISCRETION 

Agr icu l tu ra l  S t a b i l i z a t i o n  and Conservation Service 
county committee employee (a  nonfedera l  pos i t i on )  w a s  
separa ted  i n  reduct ion  i n  f o r c e  during 1975. Upon 
appointment with Fores t  Service i n  1978 s a l a r y  w a s  
erroneously computed by us ing  h ighes t  previous ra te  
earned wi th  county committee. Employee appeals  cor- 
r e c t i o n  of e r r o r .  Appeal must be  denied s i n c e  per- 
miss ive  language of 5 U.S.C. 5334(e) v e s t s  i n  agency 
d i s c r e t i o n  as t o  use  of h ighes t  previous ra te .  
r e g u l a t i o n s  state t h a t  ra te  may only be  used where the re  
i s  no break i n  se rv i ce .  

Agency 

LEAVES OF ABSENCE--SICK--RECREDIT OF PRIOR LEAVE-- BREAK IN 
SERVICE 

Agr icu l tu ra l  S t a b i l i z a t i o n  and Conservation Serv ice  
county committee employee who w a s  separated during 1975 
and subsequently received appointment with Fores t  Ser- 
v i c e  i n  1978 a f t e r  3-year break i n  s e r v i c e  seeks t o  have 
he r  unused s i c k  leave r e c r e d i t e d .  She w a s  properly de- 
nied c r e d i t  f o r  unused s i c k  leave .  Under 5 U.S .C .  6312 
county committee employee may have leave balances t rans-  
f e r r e d  under 5 U.S.C. 6308. That s e c t i o n  at l thorizes  
c r e d i t  f o r  unused leave balances only where employee 
t r a n s f e r s  between pos i t i ons  under d i f f e r e n t  leave systems 
without  break i n  service. 

B-200083 Sept .  29, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
REAL ESTATE EXPENSES--RELEASE FROM LIABILITY 

Transferred employee so ld  old res idence  i n  Dearborn, 
Michigan, and buyer assumed mortgage. H e  arranged t o  
purchase new res idence  i n  Cleveland, Ohio, bu t  lender  
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I n  Cleveland r equ i r ed  employee t o  o b t a i n  release from, 
l i a b i l i t y  on Dearborn res idence  before  loan  would b e  
gran ted .  Since employee d id  not  ob ta in  release as 
pe r sona l  preference  f o r  own p r o t e c t i o n ,  and release 
w a s  p r e r e q u i s i t e  t o  ob ta in ing  f inanc ing  on Cleveland 
r e s idence ,  customari ly  pa id  by purchaser ,  he is  en- 
t i t l e d  t o  reimbursement of charge of $200 assessed  
f o r  processing release from l i a b i l i t y ,  

B-200207 Sept.  29, 1982 
OFFICERS AND EWLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
ATTORNEY FEES--SINGLE FEE--CUSTOMARY CHARGES IN  LOCALITY OF 
RESIDENCE TRANSACTION 

Agency denied employee's c la im f o r  reimbursement of 
a t t o r n e y  f e e s  on sa le  of r e s idence  s i n c e  f e e s  were 
excess ive  because employee so ld  h i s  r e s idence  by 
"land sale con t r ac t "  whereby purchaser  t akes  e q u i t a b l e  
t i t l e  i n  exchange f o r  i n s t a l l m e n t  payments and seller 
r e t a i n s  l e g a l  t i t l e  as s e c u r i t y .  We have he ld  t h a t  
expenses incurred inc iden t  t o  land  sale c o n t r a c t s  are 
reimbursable  as long as f e e s  are w i t h i n  customary range 
f o r  such s e r v i c e s .  However, HUD area o f f i c e  advised 
us  t h a t  f e e s  claimed were excess ive  f o r  s imilar  s e r v i c e s  
rendered i n  t h a t  l o c a l i t y  and t h e r e f o r e  employee should 
only be  reimbursed w i t h i n  customary range of f e e s .  

B-200742 Sept. 29, 1981 
COMPENSATION- - DO WNGRA. DING-  -SAVED COMPENSATION- - ENTITLEMENT 

Employee who appl ied  f o r  and accepted lower-grade posi-  
t i o n  i n  e f f e c t  requested demotion, thereby d i s q u a l i f y i n g  
h e r s e l f  from r e t a i n e d  pay under 5 U.S.C. 5337 (1970). 
She d id  not  meet h e r  burden of e s t a b l i g h i n g  h e r  claim 
wi th  evidence t h a t  h e r  demotion w a s  i n i t i a t e d  by h e r  
agency because i t  w a s  p r imar i ly  f o r  b e n e f i t  of agency t o  
meet s p e c i a l  recru i tment  need o r  w a s  p a r t  of formal ,  
sys temat ic  employee development program involv ing  t r a i n -  
ing  t o  upgrade agency's work f o r c e .  
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. B-201344 Sept.  29, 1981 
STO~~AGE- - HOUSEHOLD EFFECTS- -0 VERSEAS EMPLOYEES- - NONTEMPORARY- - 
STORAGE BY RELATIVE OF EMPLOYEE 

Employee of VA w a s  t r a n s f e r r e d  from New Hampshire t o  
P h i l i p p i n e s .  H e  w a s  au thor ized  t o  s t o r e  goods and he  
s t o r e d  them i n  house owned by h i s  pa ren t s .  Record d i s -  
c l o s e s  no c o n t r a c t  between VA and pa ren t s  f o r  s to rage .  
Under Foreign Service Reg. 171  contained i n  Vol. 6 of 
FAM, which is  app l i cab le  t o  VA employees assigned to 
P h i l i p p i n e s  Of f i ces ,  VA assumes no o b l i g a t i o n  nor under- 
t akes  any services wi th  r e s p e c t  t o  e f f e c t s  n o t  i n  s t o r a g e  
under c o n t r a c t  between VA and Storage f i rm .  Claim is 
disal lowed.  

B-201453 Sept .  29, 1981 
OFFICERS AND EMPLOYEES--REEMPLOYMENT OR REINSTATEMENT- - 
TRAVEL AND TRANSPORTATION EXPENSES 

Former employee of IRS reemployed by agency w i t h i n  1 
yea r  a t  d i f f e r e n t  geographical  l o c a t i o n  w a s  erroneously 
au thor ized  t r a n s p o r t a t i o n  expenses and Govt. pa id  c o s t s  
of t r anspor t ing  employee's household goods t o  new duty 
s t a t i o n .  
since a t  t i m e  of reemployment h e  w a s  no t  employee of Fed. 
agency; h e  w a s  n o t  separa ted  from IRS by reason  of r e -  
duc t ion  i n  f o r c e  o r  t r a n s f e r  of func t ion  under 5 U . S . C .  
5724a (1976); he  was no t  appoin tee  t o  manpower shor tage  
p o s i t i o n  under 5 U.S.C. 5723 (1976); overpayments of 
travel and t r a n s p o r t a t i o n  expenses may not  be  waived 
under 5 U . S . C .  5584 (1976); and Govt. i s  no t  estopped 
from repud ia t ing  erroneous au tho r i za t ion  and advice  of 
i t s  agen t s .  

Employee must repay amount e r roneous ly  paid 

B-202318 Sept .  29, 1981 
COMPENSATION--REMOVALS, SUSPENSIONS, etc. -- BACKPAY--BACK PAY 
ACT OF 1966--UNJUSTIFIED OR UNWARRAiVTED REMOVAL REQUIREMENT 

Employee claims backpay under 5 U . S . C .  5596 fo l lowing  
Civ i l  Service Commission's g ran t  of va r i ance  of c i v i l  
service regu la t ions  t o  c o r r e c t  i n e q u i t a b l e  s i t u a t i o n  
and permit  h e r  re ins ta tement  t o  p o s i t i o n  a f t e r  h e r  
previous s e p a r a t i o n ,  which had been requi red  by Com- 
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mission due t o  improper appointment. Action by Com- . 
mission d id  not  c o n s t i t u t e  de te rmina t ion  t h a t  employee 
had undergone unwarranted o r  u n j u s t i f i e d  personnel  
a c t i o n ;  theref  o r e  , claim i s  denied.  

B-202400 S e p t .  29,  1981 
MEALS-- HEADQUARTERS 

Senior o f f i c i a l  of Treasury seeks reimbursement f o r  
c o s t  of annual luncheon sponsored by OPM f o r  Federal  
Labor Re la t ions  community. 
l abo r  r e l a t i o n s  speaker ,  i t  was not  meal i n c i d e n t  t o  
meeting f o r  which reimbursement may b e  allowed. 
r u l e  aga ins t  reimbursement f o r  meals a t  employee's of-  
f i c i a l  duty s t a t i o n  a p p l i e s .  

Although luncheon included 

General 

B-202594 S e p t .  29, 1981 
OFFICERS AND EMPLOYEES--TRANSFERS--RELOCATION EXPENSES-- 
REAL ESTATE EXPENSES-- WAREHOUSING FEE 

Employee may no t  b e  reimbursed f o r  warehousing f e e  
charged by mortgage company i n  connection wi th  sale  
of h i s  res idence  upon t r a n s f e r  . Warehousing f e e  i s  
mortgage d iscount  charged t o  se l le r  t o  def ray  cos t  
t o  mortgage company of car ry ing  loan  u n t i l  i t  i s  so ld  
t o  permanent i n v e s t o r .  
c a l l y  p r o h i b i t s  reimbursement of mortgage d iscounts .  

Applicable  r egu la t ion  s p e c i f i -  

B-203458 Sept .  29, 1981 
DEBT COLLECTIONS--WAIVER--CIVILIAN EMPIOYEES--COMPENSATION 
OVERPAYMENTS--FAILURE TO DEDUCT INSURANCE PREMIUMS 

Employee e l ec t ed  t o  e n r o l l  i n  high op t ion  (family p lan)  
h e a l t h  b e n e f i t s  p lan  i n  June 1968. Inc ident  t o  t rans-  
f e r  and promotion a c t i o n  i n  J u l y  1969, and t h e r e a f t e r  
u n t i l  November 1978, when employee discovered and re- 
ported e r r o r ,  agency erroneously made p a y r o l l  deduct ions 
f o r  h e a l t h  b e n e f i t s  coverage a t  se l f -only  ra te .  Request 
f o r  waiver pursuant  t o  5 U . S . C .  5584 f o r  debt  r e s u l t i n g  
from erroneous under-deductions is  denied s i n c e  employee 
i s  not  f r e e  from f a u l t  by f a i l i n g  t o  v e r i f y  co r rec tness  
of compensation as indica ted  on earnings s ta tement  f u r -  
nished t o  him by e m  loying agency. It i s  no t  i nequ i t ab le  
t o  r e q u i r e  payment gecause employee was e n t i t l e d  t o  h e a l t h  
services a t  high opt ion  level during per iod of claim. 
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. B-299643 S e p t .  30, 1981 
TR4 VEL EXPENSES--OVERSEAS EWLOYEES--RENEWAL AGREEMENT TRAVEL 

Department of Army has  proposed change of J T R ,  Volume 
2,  which would al low employees on 36-month overseas  
t o u r s  t o  t ake  renewal t r a v e l  w i t h i n  l-year t i m e  frame; 
i . e . ,  6 months before  through 6 months a f t e r  comple- 
t i o n  of 36-month tour  provided t h a t  renewal agreement 
is f o r  duty i n  36-month o r  24-month tour  area. We 
f i n d  no s t a t u t o r y  or r egu la to ry  ba r  t o  proposed f l e x i -  
b i l i t y  i n  l eng th  of overseas  t o u r s  of du ty ,  f o r  purpose 
of renewal travel expenses.  

B-200300 Sept .  30, 1981 
CLAIMS--EVIDENCE TO SUPPORT-- BURDEN OF PROOF--CLAIMANT 'S 
RESPONSIBIL IYY 

GS 1 2  Design Engineer a l l e g e s  t h a t  he w a s  d e t a i l e d  t o  
GS-13, P r o j e c t  Engineer p o s i t i o n  and claims r e t r o a c t i v e  
temporary promotion and backpay under Evere t t  Turner 
and David L .  Caldwell ,  56 Comp. Gen. 427 (1977). Em- 
p loyee ' s  superv isor  i nd ica t ed  t h a t  t echn ica l  requi re -  
ments of bo th  p o s i t i o n s  were q u i t e  s imi la r ,  b u t  t h a t  
GS-13 p o s i t i o n  r equ i r ed  less supe rv i s ion  and c o n t r o l .  
Supervisor  a l s o  s t a t e d  t h a t  employee's work requi red  
d e t a i l e d  review. Where d i f f e r e n c e  i n  p o s i t i o n s  l i e s  i n  
complexity of d u t i e s  of higher-grade p o s i t i o n ,  employee 
may not: p r e v a i l  by showing t h a t  i n  a d d i t i o n  t o  doing 
type  of work requi red  under both p o s i t i o n  d e s c r i p t i o n s  
h e  a l s o  performed some of d u t i e s  of higher-grade posi-  
t i o n .  

--- 

GS-12 Design Engineer a l l e g e s  t h a t  he  was de t t i i l ed  t o  
GS-13, P r o j e c t  Engineer p o s i t i o n ,  and claims r e t r o a c t i v e  
temporary promotion and backpay under Everett Turner - and 
-- David L .  -- Caldwell ,  56 Comp. Gen. 427 (1977). I n  view of 
agency's r e p o r t  t h a t  employee d id  n o t  perform a l l  of 
d u t i e s  of GS-13 p o s i t i o n ,  Performance Evaluat ion and 
Rat ing submitted by employee which states t h a t  he  had 
"been s a t i s f a c t o r i l y  doing" GS-13 l e v e l  t a s k s  merely i m -  
p l i e s  t h a t  he  performed some h igher - leve l  d u t i e s  i n  addi- 
t i o n  t o  d u t i e s  of h i s  r e g u l a r  p o s i t i o n .  It i s  no t  s u f f i -  
cient t o  rove that  he was temporarily d e t a i l e d  to higher 
level posEtion i t s e l f .  
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B-203868 S e p t .  30, 2982 * 
DEBT COLLECTIONS- - WAIVFR- - C ~ I L I A N  EMPLOYEES- -COMPENSATIO~ 
OVERPAYMENTS--EMPLOYEE STATUS 

Employee continued to  receive same gross  s a l a r y  f o r  9 
pay per iods a f t e r  te rmina t ion  of temporary promotion. 
Standard Form 50 gave n o t i c e  of temporary promotion 
terminat ion da te .  Since employee w a s  a l s o  furnished 
Leave and Earnings Statements enabl ing him t o  v e r i f y  
co r rec tness  of h i s  pay, overpayments may not  be  waived 
s i n c e  he was a t  least  p a r t i a l l y  a t  f a u l t  i n  f a i l i n g  t o  
promptly examine records and r e p o r t  e r r o r .  F inanc ia l  
hardship cannot form b a s i s  f o r  waiver when o ther  c i r -  
cumstances preclude such a c t i o n .  
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