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There is no objection to a proposed Senate resolution
concerning the settlement of claimes arising out of the
negligence or tortious acts of members, officers, and eaployees
at the Senate, The resnlution would clearly provide that
settlement of such claims should be made by the Sergeant at
Arms. Findings/Conclusicns: The Federal Tort Claims Act wazived
the immunity of the United States from suits arising out of the
negligent or tortious acts of employees of the Government
comkiited within the scope of their office or employment. In a
decision issued in 1976, GAO concluded that although the Senate
would not ordinarily be characterized as a "Pederal ageucy," its
employees were employees 0of the United States, and there
appeared to be no reason for excluding them from the operation
of this act. This sawme decision examined the question of where
responsibility for the administrative adjustment of claims with
regard to Senate employees would reside; it concluded that
settlement could be made by the Sergeant at Arms. The decision
advised that scttlements of $2,500 or less could be made from
the Senate contingent fund and that settlements in excess of
$2,500 should be referred to GAO for payment out of its
permanent indefinite appropriation fcr the payment oi judgments,
awvards, and compromise se¢ttlements. Aby awards or settlement
over $25,000 must be approved by the attorney General. (SC)
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Mr. Chairman and Members of the Committee:

We are pileased to meet with you today to present our views on a
proposed Senate Resolution concerning the settlement of claims arising
out of the negligent o tortious acts of members, officers and
employees of the Senate.

Mr. Chairman, as you know, the Federal Tort Claims Act waived
the immunity of the United States from suits arising out of the
negligent or tortious acts of employee< of the Government committed
within the scupe of their office or employment. A question arose,
however, regarding the definitions of "employee of the Government,"
and "Federal agency," as empioyed in the Act, as to whether or not
employees of the legislative branch were intended to be covered.

K> have tw ce consideced this question. In 1947 we concluded
that the Library of Congress was a Federal agency within the meaning

of the Act, and that consequently its employees were employees of



the Government covered by the Federal Tort Claims Act. (26 Comp.
Gen. 891). In the second case decided in 1976, involving Senate

employees, we stated that the Act applied to all employees of the
: i .
legislative branch. Insurance on Senate Vehicles, B-127343,

L

December 15, 1976. Our decisions in both caces were based on

an examination of the Act and its legislative history, wherein
nothing could be found to indicate that 7t was the intent of

the Congress to exclude any Federal agencies or employees ~ Jm
the operation of the Act. In our decision of last year we con-
ciuded that although the Senate would not ordinarily be
characterized as a "Federal agency," its employees were employees
of the United States, and no reason appeéred for excluding thenm
from the operation of the Act.

Section 2672 of title 28 of the United States Code places
responsibility for the administrative adjustment of claims with
the head of each Federal agency. The question alse arose, therefore,
where such responsibility would reside with regard to Senate
employees. In our 1976 decision we recognized that settlement
could be made by the Sergeant at Arms. We also indicated that
settlements of $2500 or less could be made from the Senate .
contingent fund, and settlements in excess of $2500 should ée
referred to cur Office for payment ocut of our permanent indefinite
appropriation for the payment of judgments, avards, and compromise
settlements, as is done presently with all such cases throughout

the Government. Of course under the Federal Tort Claims Act
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any awards or settlement over $25,000 musg;pe approved by

the Attorney General. 'g?;j

We understand that the proposed Seng;e Resolution would
clearly provide that thé settlement of claims against the
United States arisinéﬁaht.of the negligent or tortious acts
of members, officers, and emploxées 9? iﬁgrgenate be made by
the Sergeant at Arms. Payments of :éttléméhts of $2500 or less
are to made out of the Senate contingent fund, and payments in
excess of'this amount are to be referred to the General Accounting
Office. |

The settlement and payment of tort claims as provided in
the proposed Resolution would comport with our decision con-
cerring the agplicability of the Federal Tort Claims Act to
Senate emplovees and the administration of the Act within *he
Senate. Accordingly, we would have no objection to the nroposed
Resolution. -

Mr. Chairman, that concludes my prepé%ed statement. We will
be pleased to respond to any gquestions that you and other members

of the Committee may have.
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MATTER OF:Insurance on Sencte Vehicles v,

DIGEST: (1) By enactment of Federal Tcrt Claims Act, Inited
States appaars to have waived eovereign Ilimunity
from suir for torts comitted within scope of their.
employment, by employees of legislative as well as
executlve branches, simr.e legislative higtory of Act
establishes that definitions for terms "Fedaral agency"
and "Employes cf the government" contained therein,
were not intended to exclude any agency or employze
of the United States, unless excluded by specific
exception. Therefore, Senate emplovees who are
negligent while operating Senate-owned vehicles in
courte of employment are protected against claims for
damage or injury under Federal Tort Claims Act, since
they are "Zmployee[s] of the government' within the
broad meaning of the Act.

(2) Pcgsible Sovernment liability for torts committed by
Senate employees while operating Senate-owned vehicles
within course of their enployment stould not be covered
b7 ir urance from commercial sources since settled
policy of United States 13 to assume itg own risks,
s&nd unless expressly provided otherwise by statute,
funds for support of Gsvernment activities are not
gjenerally considered availablz for purchase of insurance
to cover such risk,

(3) Senate may make payments of $2,500 or less from con-
tingent fund to cover scttlemonts under Federal Tort
Claims Act for accidents caused by Senate employees
wille operating Senate-owned vehicles in course of
employment. Settlements in excess of $2,500 should be
referrcd to Comptroller Gemeral for payment 1in accorda.ce
with procedures provided in Act, 28 U.5.C. § 2672.

This is in response to an inquiry from the Sergeant at Arms,
United States Senate, concerniny -vhether, and to what extent, Senate
employ=es who are involved in av - -cobile accidents while operating

/
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Senste~ovned motor vahicles in tha c~urse of cheir rcploynent dre
protected azainat liability for da:age or injury by the United Stataes.
Ouz sdvice is roquested as to whit steps, 1f any, should be taken to
provide full and adequare liadbility covarags for such parsonnal,
inciuding the jossibla purchase of 1nsuranre trom comusercial sourceas.

We hxve been infornally advised tbn:, in the past, tlaina arising
out of the operation of Senate~cuned vehicles have boan gettled and
idjusted by the Sergeant at Arms. Tha voucher for payment has fhen
been prasented to tha Sanate Committee om iulas and Administrition
for approval. Whsn spproved, payment was nade from the coatingert
fund of the Senata. A similar procedura has appareutly beem follcwed
i» the Houuc,

It 13 cuzgested, however, thac the United States has not waived
its soverain imgunity from auit for torts curmi.ted by emplavees of
the lezizlative branch of Covernment, If this were trua, payments
out o< the contingant fund or any olher fund would have been made
where no actual risk of loss rtested omn the Daited States. ‘loreover,
if redress wera not provided by the Semate, the elaizant's only
remaining cause of action would bec against the Sepatae emplo-es in
bis individual capacity. C£. lLarsio v. Jomestic and Po-eien formercs
Corn., 337 U.3. 682, 603~087, Xeha den., 333 U.S. €49 (1%43). The
Terzcant at Arms is therefore coucerned about the resultisg "srove
® ® & expoaur~ to risk of fenata parsoansl who driva these autonobilies.™

The Federal Tort Claims Act was enactsd as title IV of the Lesis~
lative Racrgzanligation Act of 194G, approved Augzust 2, 194§, eh. 753,
60 Stat. 812. 7Tha Act provides, in pertisent part, as fol'ows,

" 28 U.S.C. § 1346(b, (1570):

"(b) Sudject to the procvisions of chaptsr 171 of
this title, the district courts, togecher with the Uaited
States Dietzict Court for the District of the Canal Zona
and tie District Court of the Virgin Iclazds, shall have
axclusive jurisdiction of civil sctioas on clalss agalust
tha United States, for money damagea, actruing on and after
January 1, 1945, for injury or loss of property, or personal
injury or death caused by the neglizent or wronzful act or
or.isslon of any ermployee of tha Goverument while acting
vithin the scope of his office or exmployment, under circum-
stanceg vhere ti:a Urited States, 1f u private person,
vould be liable to the claimant in accordance with the
law of the place vhere tha act ox oufssiocn occurred.”
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- The terus "Erployee of the govermment" aand ‘“‘Federal agency" are,
defined in the Act at 28 U.S.C. § 2671 (1910), which provides in
pertinenc part, as follows:

' . "As used in this chapter and sectiocns 1346(t) and
2501(b) of this title, the term 'Federal agency' frcludes
the executive Jepartments, tho military departwrents, inde-
pendent establishments of the United 5tates, and corpo- .
rations primaiily acting as instrumentalities or azencies
of the United States but does not include any contractor ‘:
with ¢th> United States. ‘.

"'Eaployee of the government' fncludes officers or
employees of any federal agency, members of the militery
or naval inrces of the United States, and persons acting
on behalf of a fcderal agency in an official cspacity,
temporarily or permanently in the service of the United
States, whether with or without compensation.” (Emplasis
supplied.)

The Serniate Committee report on the 1946 legislation, S. Rep. No.
1400, 79th Cong., 2nd Sess., 31 (1946), explained these definitions,
ag follows: :

"This section [402) defines the terms used in the
title and makes it clear that its provisions cover all
Federal agencies, including Govermment corporations, and
all Feoderal officers and ewmployecs, including members

' of the military and naval forces % * ®." (Emphasis
supplied.) '

S. Pap. YNo. 1430, supra at 29, also states as follows:

"This title [IV-Federal Tort Claims Act] waives,
with certain limitations, goveranmental irmunity to
gult in tort and rermits sufts on tort claims to be
brought against the Tnited Stales. It 153 comnlementary
to the provision in title I Lanaing private biils and
resolutions in Congress, leavinz claimants to thelr

remedy under this title."” ‘

In cNamara v, United States, 19 F. Supp. 879, 830-831 (D.D.C.
1961), the court rejected tie view that the Federal Tort Claims Act
applied only to the executive branch, stating, in pertinent part:
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"# # * It i3 obvious that the purpose of that
definition [Federal agency] was to make certain that
government-owned corporations and government-controlled
corporations should be included as branches of the
government for the purpose of the Federal Tort Claims
Act. The Court i3 unable to see any other purpose
of that clause. .

' )
“Finally, there is no legislative history indicating

‘ any desire or inter.tion to limit the gtatute in the

wanner cottended in this case. It is the view of this
Court that to adopt such a narrow limitation would defeat
a part of the beneficent purposes of the statute, Fnr
this reason, the Court wdheres to its ruling that the
statate applies to all three branches of th= government."

But cf., Cromelin v. United States, 177 7.2d 275, 277 (5th Cir. 1949),

cert. denied, 339 U.S, 944 (1950). =

We are unaware of anything in the legislative history indicating

that it was the intent of the Congress to exclude the activities of

any employee of *ha Government except by specific mention. Thus, we

. irdicated in 26 Comp. Gen. 891 (1347) that no agencies or employees

¢f the United States are excluded from tle operation of the Acy,
uxcept g¢s enumerated in 28 U.S.C. § 2680. It was held, therefore,

that the Library of Congress, a legislative establishment, was subject
tn the Act.

5

While the Senate would not ordinarily be characterizad as a

"Federal agency,’’ its employees are employees of the United States,
and no reason appears for excluding them from the operation of the Act.

%/ While the opinfon in Cromel’n states flatly that a Federal judge is

not an employee of the Unitedl States within the meaning of the

Tort Claims Act, the clalm involved related to alleged "malfeasance,
misfeasance, and nonfeasance' on the part of a judge in che coaduct
of a proceeding before him. Clearly this claim would, in any event,
have been excepted from the Act since 1t was '"*® % * baged upon the
exercise or performance or the failure to exercise or perform a
discretionary furzztion or duty % #* # whethar or nst the discreticn
involved was abused.” See 28 U.S.C. § 2680(a). Thus, in vieuv of
the limited factual context, we do not read Cromelin as a precedernt
for the blanket exclusion of judicial branch officials and euplovees
frrm the coverage of the Tort Claims Act and in any case arz rot
conpelled %o =xtend this holding to the legislative branch.

-4 -
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Accordingly, it 1s our viewv that the United States is subject to
suit for torts committed by Senate employecs who are involved {n
automobile accidents while operating Senace-auned wahicles ui:ﬁ.n
the scope of their employzent. . .

Pursuant to 28 U.S.C. § 2679(h) (1970), tort suits against
Government ermloyeeg in their dndividual capacitiee for injury or
logs of property or personal injury or death, resulting froa operation
of a motor vehicle while scting within the scope of their ofiice of
employment, are prceluded, and the injured party's exclusive remedy
is arajinet the United States. Thus, the ewployee ig imune from suit
and the Federal Government is the only party subject to liability for
the erployee's negligence., Skrocki v. Butler, 324 F. Supp. 1042
(E.D. Mich. 1971); Kizer w. Sherwood, 311 F. Supp. 809, 811 (D. Pa.
1971). Accordingly, it appears that tha subject employees are fully
and adequately protected while driving Senate-—owned automobiles within
the scope of thelr employment, and the risk of loss fallas exclusively
on the Govermment.

In this regard, it is a long-standing policy of the Government
to self-insure its own risks of loss. Aa far back as February 9,
1892, the first Comptroller of the Treauury so advised the Department
of State. This poliecy has been restated aad followed in numersus
decisions ever since that time. See, €.3., 13 Comp. Dec. 779 {1)07),

21 Comp. Gen. 928, 329 (1942); B~53941, Octuber 8, 1946. In chis
connection, we have stated that:

"It i3 a settled policy of the United States to assumec

its owvn rizcks and tlie established rule 1is that, unless
expressly provided by statute, fundz for the supnort of
Government activities are not considered applicable
generally for the purchzse of insurance to cover loss of
or damage to Goveranment nUoperty. * # ® Tt ig not suffi-
cient that there 1is no law specifically providiaz that the
United States shall not insure its preoterty asainst loss,
but rather that there is some law which gpecifically
authorizeg it, * ® * The bagic principle of fire, tomado,
or other similar insurznce is the lessening of the burden of
individual losses by wider distribution therecf, and it 1s
difficult to conceive of a person, corporation, or legal
entity better prepared to carry insurance or sustain a
loss than the United States Governmenc. As to this pnlicy
of the Convernment to assume its own risks, no material
distinction is apparent between assumption of risk of
property damage and assumption of ~isk of tart liabtlicy."”
19 Comp. Gen. 798, 800 (1940).
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Tha purchase of insurance fro.. commercial sources by the Government
weuld not, therefore, be necessa'v or desirable.

Finally, the question arises as to the applicability of
28 U.S.C. § 2672, concerning administrative adiustment of claims,
to the iastant situation. This section reads, in pertinent part,
as follows: C : :

“Any awerd, compromise, or settlement in =1, amount -
of $2,500 or leus made pursuant to this section shall ba
paid by the head of the Federal agency concerned out of
appropriations available to that ,ency. Payment of any
awvard, compromise, or settlemernt in an amount in excess
of $2,500 made pursuant to this section or made by the
Attorney Generul in any amount pursuant to section 2677
of this ti{tle shall be paid in a manmer similar to Judg-
ments and comprorises in like causes and appropriations
or funds available for the payment of such Jjudgrents and
¢vupromises are hereby made available for the payment of
awards, compromises, or settlements under this chapter.”

.

Pursugnt to this section, payment of settlenents in amounts over
$2,500 {8 to be made in a manner similar to judgments and compromiges
in like causes, which are required by 28 U.S.C. §% 2414 and 2517, and
31 U.5.C. § 7242, to be wade upon sertiement by our Office, where the
amour® does not exceed $100,000. B-1353584, ray 21, 1976.

Therefor=s, payment of awards or settlements of $2,500 or less
could continue to be made from the Senate conilngent fund. Settlements
in excess of tne $2,500 limitation coatained in 28 U.S.C. § 2672 should
- be referred to our Office for payaent in accordance with the above-
described procedures. However, payments out of the contingent fund
in excess of $2,500, authorized by the Senate Cormittee on Rules and
Administration, could not be questioned by our Cffice (see 2 U.S.C.

§§ 68 and 95 (1970)).

R.F. KELLFR
Comptroller General

T8hels™ ¢ the United States
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