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Testimony before Rep. Joe L. Evins, Chairman, House Committee on
Small Eusiness: Energy and Eavironment Subccemittee; by Henry
Escbwege, Director, Conmunity and Economic Development Div.

Issue Area: Land Use Placning and Control: Federaliy-owned and
Federally Supported Recreaticn Areas (2310).

Contact: Commuenity and Economic Development Div.

Budget Function: Natural Resources, Environment, and Energy:
Recreational Resources ({303).

Organization Concerned: Landmark Services, Inc.; National Park
Service; Rocky Mountain Bational EFark Cc.

Congressioral Relevance: Hciuse Committee on Government
Operations; House Coamittee on Small Businoss: Energy and
Environment Subcomaittee.

Authority: Disputes Act (41 U.S5.C. 321). H.R. 15822 (S4th
Cong.) « Concessions Policy Act of 1965. Small Business Act.
16 U.S.C. 20b¢d). 5 U.S.C. 706.

In 1974, GAO reviewed (1) the mcnitcring and evaluation
of concessions operations, (2) the encouragement of competition
and the considerations given small business in the award ang
renewal of concession coatracts, (3) the adequacy of ponli.ies
and practices for establishing coancessioner franchise fees and
(4) the extent of compliance with environwsental requirements in
approving new fa.ilities. Langnage in a new ccntract form is
legally acceptable and will not diminisk the level of protection
affcwded the ccncessioper ir pearforwance of his functions, as
was feared, nor will tbe "3. -putes" clause differ from the
geuerally applicable procedure for disputes ix Gevernaent
procurement. H.R. 15622 could serve o enhauce ccnpetition for
concessioners and all interested parties could be afforded
greater opportucities to participate in conmcessionar activities,
but, if the bill is reintroduced, section 8 should be
reconsidered since in its present form it is inccnsistent with
existing law. The Park Service is leasing warehouse property and
ortice space and charging 4C% of the rent it pays to its
concessioner in the Washington, D.C. area, and, in additional
oftice space, has begun charging a commercially viable rate
until the end of contract. Because of contract termination and
satety hazards, facilities at Hidden Valley Ski area have been
assessed at $1,048,000 by the cost approach, at $1,023,000 by
tue market data approach, and at $698,000 by the income
approach Based on these figures, a :inal purchase price of
$750,000 for the concessioner's possessory interest was offered,
with the concessioner having salvage rights for the chair lift,
estimated at $100,000. Although GAO questioned the
interpretation made by thec Park Service, toth parties were in
agreement, and the interpretation stands. (Author/ss)
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Mr. Chairman:

We are here today at your reguest to discuss the actions
taken or pl.anned by the Department of the Interior to implement
the recommendations contained in th2 March 3, 1976, Jcint Report

of the Houce Committees on Government Operaticns ani Small

Bucsiness. )
Specifically, yvu asked us to provide our vieis and
comments on: i
-~The Department of the Interior's response b§ the
recommendations made in the Joint Report ar i
the current status of the Department's actions;
--The Department's proposed standard form contract
for concession operations in National Parks and

other areas under the control and jurisdiction

of the National Park Service, and to give our



views on the comments of the concessioners on the
proposed standard form contract; and

--Proposed legislation (H.R. 15822) to amend the Small

Business Act and iLhe Concescions "olicy Act of 1965,

As yoﬁ know, Mr. Chairman, this Subcommittee and the
Subcommittee on Conservaticn, Erergy, and Natural Resources
asked GAO in September 1974 to review (1) the monitoring
and evaluation of concessions operations, (2) the encouragement
of competition and the considerations given small business
in the award and renewal of concession contracts, .3) the
adedquury of rolicies and pructices for establishing concessioner
francirise fees, and (4) th2 extent of compliance with environ-
mental reqguirements in approving new facilities.

In response v0 that request, we issucé¢ a report on
July 21, 1975 (%ED-76-~1), on improvements needed in administra-
tion of conce~sion operations in the National Parks. On
July 25, 1975, we testified before the two subcomaittees on
the findings, conclusicns, and recommendations ~zontained in
that report.

We are pleased to note that many of the weaknesses ¥ iich
we identified in our report have been recognized and included
in the recommendations made in the Joint Report.

With respect to actions taken by the National Park Service,
I would like to say at the outset that in accordance with the

suggestion made by you and Chairman Moorhead on July 30, 1975,



the Park Service has, during the Period since we testified,
subm’tted to us for review and comment a number of draft
pPropesals including

——a proposal for a pricing comparakility study,

--draft instructions for use by the Park Service

in evaluating concession “perations, and

-~a draft of the pProposed standard concession contract.

In each case, we provided written comments and suggestions
to the Park Service.

Needless te S&y, we welcome the opportunity to comment
on such riatters and to work with the Park Service in its
efforts to improve the administration of its Programs and
activities.

Cepartment cf the Interior response
to Joint ReporE‘ﬁEEEEEEHHEETEHE——-

In accordance with Your request, Mr. Chairman, I will

briefly summarize the overall actions taken or planned by
the Department.

The Department and the National Park Service have,
for the most part, attempted to be responsive to the
Joint Report's 16 recommendations, However, for the
recommendations to e fully implemented and effective,
much work remairs to be accomplished. For example,
the new Proposed standard form contract is, in cur
opinion, an improvement over the present contract and

should result in better administration of the Park Service



concession management program. The timeframe for finalizing
the contract has not, however, been established by the Park
Service.

Alsc the Departmen* has not yet been able to establish
criteria fér determining comparability rates charged by
concessioners. To comply with the Joint Repert's recommendation,
the Department has entered into a contract with a national
public accounting firm to perform a price comparability
study and to develop a formula or fermulas to be used for
estaeblishing such rates. This study is scheduled to be
completed in October 1977. Again, the Department is at-—-
tempting to take action, but compliance with the recommenda-
tion will depend first on successful completion of the
study and, second, on proper implementation and menitoring
by the Park Service of an approved criteria.

Finally, the Joint Report, in several of its recom-
mendations, suggests that the Department commit to Federal
Regulations its policy guidelines and criteria for program
operations, To comply with the recommendations, proposed
regulaticns were drafted. However, the Department's Solicitor's
Office guestioned whether certain proposals should take
the form of published regulations. For example, the Solicitor's
Office said if the Park Service were to put its criteria for
annual evaluations of concessioners in regulation form, the

Secretary would be unable to terminate an unsatisfactory



concessioner, unless each and every procedural reguirement

of the regulation had been fulfilled by the park superin-
tendent., Notwithstanding the Solicitor's comments, we b2lieve
that it is important, both to the concessioner and to the
general public, that the Lepartment commit to regulatiors

the quidelines and criteria under which its programc will
cperate.

Proposed Stendurd Contract

You asked us to provide our views and comments on the
Di:partment's proposed standard form contract and the conces-
s.oners' comnents on several sections of the contract.

The Conference on N: tional Park Concessioners, as you know,
submitted their views to the Park Service on Octoyber 6, 1976.
They stated that the proposed contract language as published by
the Park Service in the T'ederal Register on Juvly 13, 1976,
would in effect destroy the present ccncession system and would
also obviate the intentiorn and direct provision of Public Law
89-249 which Congress enacted to govern concession policy.

On September 24, 1276, we provided our views and comments
to the Department on the proposed contract. We understand
that a copy of our comments has been provided to the Subcom-
mittee starf. We have reviewed the contract language and
have no objections from a legal viewpoint  The comments we
provided dealt essentially with the need for clarification

or specificity in certain sections of the contract. According



to Department officials, our comments will be considered
before the contract decument is finalized.

With regard to the concessioners' concerns abocut the
preamble of the proposed standard contract and the omission
of the authorization for the Secretary to release the con-
cessioner of certain obligations, we find no legal objection
to the propecsed language’and do not believe that the level
of protection afforded tha concessioner in carrying out his
functions is in any way diminished by delwntion of the
language from *he preamble of the contract.

One final point, Mr. Cheirman, which you asked us to
comment on concerning the proposed contract, related to
section 17 of the contract ertitled "Disputes." Specifically,
you asked if the Department can or should limit its attempt
to provide for court reviews of disputes between the conces-
sioners and the Park Service in light of the provisions of
5 U.S.C. 706. The disputes clause is consistent with %he
Disputes Act (41 U.S.C. sections 321, 322 (1970)). 1In this
respect, the proposed contract follows the procedure which
is generally applicable to disputes in Government procurc¢ments.
The concessioner is entitled to relief when agency decisions
are not based on "substantial evidence," which is the sane
standard applicable under 5 U.S.C. 706, concerning judicial
review of agency actions.

hAccoraingly, we find no legal objection to the language
contained in section 17 of the proposed standard contract.
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With respect to H.R. 15822, introduced on Cctober 1,
1976, to amend the Small Busiress Act, as amended, =21d the
Concession Policy Act of 1965, we believe that thc prcvisions
of the bill, if properlv implemented, would serve to enkance
competitioﬁ for concessioners and that all interested par‘ies,
including small business, would be afforded a greater oppor-
tunity to participate in concessioner activities. There iz,
however, one section which may warrznt further consideration
if the bill is reintroduced in its present form in the next
Congress. Section 8 of the bill would amend 16 U.S.C.
20b(d) to provide that if the Park Service and the conces-
sioner cannot agree to a revised franchise fee, the matter
shall be submitted to arbitration, but the new fee may not
be at less than the previous level. This provision appears
to be inconsistent with the requirement of 16 U.S.C. 20b(d)
that franchise fees shall be determined on consideration of
the probable value to the concessioner of the privileges
granted, with that value defined as the opportunity for net
profit in relation to gross receipts and capital invested.
This statutory standard could call for a lower fee while
the amendment prevents it.

By way of comparison, the proposed standard form con-
tract lets the Secretary set the new franchise fee according
to the statutory standard in case of dispute, whether higher
or lower, but the Secretary's decision would be final and

conclusive with no arbitration.



Your staff, Mr. Chairman,; reaguested that we obtain
certain information on two other matters: (1) the reai-l
fees charged by the Park Service for facilities provided to
Landmark Se;vices, Inc., the ccncessioner operating a tour
bus service in the Washington, D.C., area, and (2) the pro-
cedures followed by the Park Service in arriving at the value
of the concessioner's possessory intz:rest in the Hidden Vallef
Ski area at the Rocky Mountain National Park.

Leasing Of Warehouse Prope -ty and
Office Space to Landmark Servic's, Inc.

Your main concern, as we understand, is whether the Park
Service is charging for the leasing of warehouse property
used by the concessioner to repair and store its tourmobiles
and to maintain related supplies and equipment for the
operation of the tourmobiles.

The facilities are located on land that is owned by
the Richmond, Fredricksburg, and Potomac Railroad. The
Park Service estimates that the concessioner 1s using about
40 percent of the 3.6 acres of land it leases from the rail-
road. We previously testified in July 1975 that the Park
Service proposed to charge the concessioner for its share
of the annual rent fee. Effective October 1, 1975, the
Park Service began paying an annual rate to the railroad
of $50,400 and this rate is to remain in effect, under the

current contract, until September 30, 1977.



The Park Service and Landmark agreed that beginning on
October 1, 1975, the concessioner would pay $20,160 per year
or 40 percent of the current rercal fee. With regard to the
amount charged the corcessioner for the uvse of the warehouse
itself, we'previously testified that the Park Service had
charged $1,250 a year but had intended to increase its
charge to $3,030 a year. The Park Service, however, is
still charging $1,250 a year for the warehouse facilities.

Fark Service officials recently told us that the Park
Service in the near future, will have an ap;raiszl made of
the facility to more accurately ascertain what an appropriate
charge to the concessioner should be for the use of this
facility. The revised fee is to be established by January 1977.

Additional property located at 900 Ohio Drive in
Southwest Washington, D.C., was made available to Landmark
by the Park Service, The property encompasses 1,794 square
feet of office space and the Park Service had been charging
an annual fee of only $202 for this facility. We took the
position in our vrevious testimony that concessioners should
pay an amount that appro.imates commercially established
rates for similar typer of facilities ana,cr services. Ef-
fective Janvary 1., 1976, the Park Service began charging
the concessivner $11,000 a year and said it will charge this
amount until the contract is terminated on December 31, 1977.
Park Service officials stated that the value of the property
was arrived at follcwing an appraisal on the basis of fair

-9 -



rental value. According to the Park Service, Landmark
Services, Inc., is to vacate 900 Ohio Drive ag of December 31,
1977.

Determination of value of possessory

interest of Hidden Valley Ski area
at Rocky Mountailn National Park

In October 1971, the Park Service contracted with the
Rocky Mountain Park Company to operate the concvession
facilities and services at the Hidden Valley Ski area of
the Rocky Mcuntain National Park. The 20-year contract
stated that the concessioner would construct a double chair
iift and also make an additicn to the ski lodge. We were
told by Park Service officials that agreement was reached
to terminate the contract following a dispute between the
concessioner and the Park Service regarding the use of the
chair 1lift during the summer season. Prevalent high winds
in the chair, 1ift area were considered to cause a sifety
hazard to the public; alsc certain environmental damage was
attributed to the use of the facility.

The Park Service contracted with an independent real
estate appraiser to estimate the market value of the property.
Using the cost, market data, and income approaches to ap-
praising the property, the appraiser, in a report to the
Park Service dated June 18, 1976, estimated the values at
$1,048,000, $1,023,000, and $698,000, respectively. The

appraiser concluded that the income approach was the bhest



indicator of present market value o¢f the property and
concluded that the final value estimate was $700,000.

After receipt of the appraisers report, the Park Service
concluded that the income approach should have includea
projected income which was based on summer as well as winter
use of the chair lift notwithstanding the restriction placed
on the concessioner regarding summer use of the chair lift,.
The Park Service then estimated, by including income cn the
basis of the annual summer operations, that the appraised
income figure should be increaséd by $322,000, to a valne
of §1,020,000. 1In subseque * negotisations between the Park
Service and the Rocky Mountain Park Company, agreement was
reached that the Park Service would purchase the conces-
sioner's possessory interest in Hidden Valley Sk1i are:
for $750,000, with the concessicner having salvage rights
for the chair lift, estimated at $100,000.

When we guestioned the basis useld t. determine the value
of the possessory interest in the chair lift--fair value vs.
book value~-Park Service officials advised that the contract
provides for compensation to the concessione:r based on (1)
fair value if a successor is to assume operations or (2) book
value if operations are discontinued, or if any concessioner
imprcvements are removed or demolished. 1In arriving at the
amount of compensation for the chair 1lift, the Pizrk Service
considered that the fair value provisicon of its contract
with the Rocky Mountain Park Company was applicable because
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successor will continue to operate the ski area even
though the chair lift, as such, is to be discontinued and
removed.

From a reading of the contract provisions, we find
it Jifficult to agree with the interpretation wnich the
Fark Service has adopted concerning valuation of possessory
interest in the chair 1ift. However, contract interpreta-
tion is, ~f course, a matter of the intent of the parties
who, in this case, are apparently in agreement on this
point.

Mr. Chairman, this concludes our testimony. We will
be glad to respond to any questions you or the members

of the Subcommittee may have.
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