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“it seems to me that they partake of a judiciary quality as well
as executive ... The principal duty seems to be deciding upon

the lawfulness and justice of the claims and accounts subsisting
 between the United States and particular citizens: this partakes
strongly of the judicial character ..."”

Words of James Madison concerning
the Office of the Comptroller, spo-
ken in the debate on the Act of
1789 establishing the, Depariment of
the Treasury. 1 Annals of Congress
635-6. ‘
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INTRCDUCTION

The Federal Government spends more than $57 billion annually
to obtain the supplies, services and building space it needs to
carry out its widespread activities. This mammoth procurement
operation is done through public contracting. The awarding of
these contracts is governed by various laws and regulations
which are generally designed to assure that Federal procurements
are conducted in a fair and equitable manner, and, whenever
possible, in accordance with procedures which maximize com-
petition. -

On occasion bidders .or others interested in Government pro-
curements may have reason- to believe that a contract has been
or is about to be improperly or illegally awarded or that in some
way they have been unfairly denied a contract or an oppor-
tunity to compete for one. When ‘that occurs, what avenues of
relief are open to them? They can, of course, register their ob-
jections with the Government department-or agency doing the
buying. They can also turn to the courts {although a judicial
‘remedy, when available, may be costly and time-consuming).
Taking the matter to the United States General Accounting
Office {(GAQ) is a third alternative. This procedure has become
known as a "bld protest.”

For over 50 years the GAQO has provided an objective, inde-
pendent, and impartial forum for the resolution of disputes
concerning the award of contracts. Over the years it has devel-
oped a substantial body of law and a regularized procedure for
consideration of these protests. There is a large and diverse
group of persons-Members of Congress and congressional staff
members, agency personnel, officials of business firms engaged in
selling 'to the Government, private attorneys-who from time to
time have need for quick and concise information about the
nature of bid protests and the procedures that govern the pro-
" test - process. In recognition of :this need, GAQ’s Office of
General Counsel has prepared this booklet as a ‘handy guide and

source of mformat:on
f&. / / M

- ELMER B. STAATS
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BID PROTESTS AT GAO
A DESCRIPTIVE GUIDE

This booklet responds to the need for greater familiarity with the
bid protest process. In recent years our attorneys have noted an
increase in the frequency of questions about where, when, and
how to file protests, about how GAO handles the protests, and
about what to expect in the way of remedies. Because the ques-
tions to be answered are basic, we have attempted to avoid
detail and nuance. The format and style are clear and direct.

We hope that this guide will be useful.

e

PAUL G. DEMBLING
GENERAL COUNSEL




BACKGROUND

For over 50 years the GAO has provided an objective, inde-
pendent, and impartial forum for the resolution of disputes
concerning the award of contracts. Over the years the decisions
of the Comptroiler General of the United States (the head of
the GAO) in these bid protest cases have resulted in a uniform
body of law applicable to the procurement process which is
relied upon by the Congress, the courts, contracting agencies,
and the public. The filing of a bid protest with GAO is easy and
inexpensive, and requires neither the services of an attorney (al-
though many protesters do retain counsel} nor any particular
expertise on the part of the protester with respect to procure-
ment or administrative law. In addition, matters can usually be
resolved more quickly by protests filed with GAO than by litig

tion. :

Because GAO receives over a thousand bid protests annually, it
has established procedures to provide for uniform and expedi-
tious processing of such cases. These procedures inform pro-
testers where and how to file, what to expect in.the way of
subsequent actions, and the time frames established for ci)mp!e-
tion of those actions. When read in conjunction with the protest
procedures of the Government departments and agencies they
provide a comprehensive picture of the bid protest process. It is
the purpose of this booklet to set forth, in nonlegal terms, the
basic steps involved in that process together with the advantages
and limitations.

LAWS AND REGULATIONS

Federal procurements are governed primarily by the Armed Serv-
ices Procurement Act of 1947 and the Federal Property and
Administrative Services Act of 1949. These statutes are imple-
mented by the Armed Services Procurement Regulation, which is
applicable to Department of Defense activities, and by the Fed-
eral Procurement Regulations, which are applicable to most
civilian agencies. These regulations provide. for consideration of
bid protests by both the procurement agencies and the GAO.



GAOQ, in turn, has issued bid protest procedures which govern
GAOQ’s handling of protests and which impose certain require-
ments on protesters and others who participate in bid protests.

BID PROTESTS — GENERAL

A bid protest at GAO is initiated by filing a written protest with
GAQ's Office of General Counsel. GAQO then requests a report
on the matter from the procuring agency. When the agency re-
port is received a copy is provided to the protester, who is given
_an opportunity to comment, Other parties may also be provided
with copies- of the protest and the agency report for comment.
“In_some cases an informal conference may be held in which the
protester and others are afforded an opportunity to present their
views directly to GAOQO attorneys responsible for the case. GAO
then considers the facts and issues raised by the protest and
issues a decision in the name of the Comptroller General. A
copy of the decision is sent to the protester, to interested par-
tigs, and to the agency involved. The agency normally takes
action in accordance with the decision. Processing time from
date of receipt of the protest to date of decision usually takes
approximately 60 to 90 working days-—depending on urgency
and complexity.

WHO MAY PROTEST

Any interested party may file a protest with GAO. Usually pro-
tests are filed by disappointed bidders or offerors or by poten-
tial bidders or offerors. However, GAO will also consider pro-
tests filed by others who have some legitimate interest in the
particular action. N

WHAT MAY BE PROTESTED

GAQ considers protests against the award or proposed award of
both procurement contracts and sales contracts by Federal agen-
cies whose accounts are subject to “settlement” (in effect,
review and approval of expenditures) by GAO. Although most
protests are against the acceptance or rejection of a bid or pro-
<posal, protests against solicitation defects are also considered.
~ Allegedly restrictive specifications, omission of a required provi-
sion, or ambiguous or indefinite evajuation factors are bases for
protest. - ' '



1. Subcontract awards

Protests against subcontract awards generally are not considered
except in 'certain limited circumstances. These circumstances
include cases in which a contractor acts as purchasing agent for
the Government or in which the Government exercises a signifi-
~cant degree of control over the selection of subcontractors.
However, if the Government’s role is limited to approval of a
~subcontract award, as opposed to direct or active participation
.in the selection process, GAO will review the agency’s action
"~ only if bad faith or fraud is shown.

2. Size and manufacturer/regular dealer
determinations

GAO does not consider protests involving matters which, under
the law, are to be determined by other agencies. For example,
disputes over whether.a firm is a regular dealer or manufacturer
under the Walsh-Healey Act are resolved by the Department of
Labor, while it is the Small Business Administration that has
authority to establish industry size standards and to determine
whether a firm is a small business when measured against the
applicable standard.

3. Responsibility

As a matter of policy, GAO does not consider protests against
an agency’s determination that a firm is a responsible bidder or
offeror, except in cases where fraud is alleged, because such a
determination is almost entirely a matter of discretion. However,
if objective standards for determining responsibility are set forth
in a solicitation, GAQ will consider a protest against an af-
firmative responsibility determination when it is claimed that the
determination is contrary to those standards.

4, Matter in court

Also as a matter of policy, GAO generally will not render a
decision on a protest where the matter involved is the subject of
litigation before a court of competent jurisdiction or has been
decided on the merits by such a court. However, if tha court
requests, expects, .or otherwise expresses -interest in a Comp-.
~ troller General decision, the protest will be ruled upon. Thus,
© GAO will issue a decision ine€ases where a protester obtains a
temporary restraining order or preliminary injunction enjoining
agency procurement action until GAO has decuded the matter.
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5. Exempt agencies and activities

GAQ has no authority to issue decisions on bid protests involv-
ing procurement actions of agencies or activities whose accounts
are not subject to settlement by GAO. Such agencies include the
U.S. Postal Service, the Tennessee Valley Authority, the Govern-
ment of Puerto Rico, and certain Government corporations. Alsc
included in this category are nonappropriated fund activities,

~such as the Army and Air Force Exchange Service, Navy Ex-
change, and military clubs, commissaries and theatres.

WHERE TO PROTEST o
Protests must be addressed to the Office of General Counsel,
General Accounting Office, Washington, D.C. 20548, Attention:
Bid Protest Control Unit. Protests may be sent by mail or by
wire, or may be delivered in person. A copy of the protest must
be filed concurrently with the contracting officer.

FORM OF PROTEST

There is no prescribed form for filing a protest; formal briefs
and other technical forms of pleading are not required. However,
protests must be in writing, and should be concise and logically
arranged. Protests filed with GAO are required to contain the
“following:

1. name and address of the protester,

2. .identity of the contracting activity and the number of
the solicitation or contract,

. 3. a statement of the grounds for protest, with reasons
why the protest should be sustained,

4. a specific request for a ruling by the Comptroller Gen-
eral, and ‘

5. indication that a copy of the protest was filed concur-
rently with the contracting officer. :



ACKNOWLEDGMENT OF PROTEST,
"REQUIREMENT FOR ADDITIONAL

INFORMATION

All protests filed with GAO are acknowledged. If additional
information concerning the protest is required, GAO will so
notify the protester. The additional information must be mailed
to or otherwise furnished GAQ not later than 5 days after the
protester- receives notification from GAQO that such additional
information is required. A copy of such information must also
be furnished to the contracting officer. If this additional infor-
mation is not provided, GAO may refuse to consider the protest.

TIME FOR FILING

The bid protest process may delay the procurement of goods
and services- needed by the Government. In order to minimize
the possible adverse effect of these delays GAQO has established
time limits for bid protest actions. GAQ believes that these time
- limits provide would-be protesters with a reasonable opportumty
to submit protests, and therefore it- will normally refuse to con-
sider protests that are not filed in accordance with those time
limits. However, under certain circumstances GAO will consider
protests that are not filed timely. The various time frames estab-
lished, the manner in which timeliness is determined, and the
exceptions to the timeliness requirement are described below.

1. Time for filing protests :

a. Protests filed initially with contracting agencies.

Protesters are urged to seek resolution of their complaints ini-
tially with the contracting agencies. |f a protest is filed initially
with a contracting agency, any subsequent protest to GAO must
be filed within 10 working days of the protester's learning of
initial adverse agency action. In many cases, this adverse agency
action will be formal notification that the protest is denied.
However, adverse agency action may also be indicated by the
award of a contract to another party, rejection of a bid, or
agency acquiescence in continued performance. Therefore, those
- who initially file protests with the contracting agencies cannot
sit back and wait for a formal agency response to the protest,
but must be alert to any possible agency action whtch is adverse
to the protest. .



b. Protests based upon solicitation improprieties.

Protests which are based upon alleged improprieties in a solici-
tation which are apparent prior to bid opening or the closing
date for receipt of proposals must be filed prior to such bid
opening or the closing date. if, in the case of a negotiated
procurement, an alleged impropriety did not exist in the initial
solicitation but is subsequently incorporated into it, a protest
based on that impropriety must be filed prior to the next clos-
ing date established for submission of revised proposals. This
requirement is also applicable to the protests filed initially with
the contracting -agency. Thus, if a protest based on an apparent
solicitation defect is filed with'an‘ agency after bid opening, a
protest subsequently lodged with GAQ will not be considered
timely even if it is filed within 10 working days of adverse
agency action.

c. All other cases.

In all other cases, protests must be filed not later than 10 days
after the basis for protest is known or should have been known.
For example, if a bidder believes the low bid to be nonrespon-
- sive, a protest based on the alleged nonresponsiveness must be
fited within 10 working days after the bidder learns or should
“have learned that the contracting officer does not regard the bid
as nonresponsive. This requirement is also applicable to protests
filed initially with the contracting agency, which means that a
subsequent protest filed with GAO will not be considered timely
unless the protest initially lodged with the agency was filed
within the 10 working day’ period.

2. Determining timeliness

The time periods for filing protests are based on the working
days of the Federal Government rather than on calendar days.
This means that protests lodged with GAQO after notification of
" initial -adverse agency action or after the basis for protest
-becomes known will be considered timely if filed within 10
working days of those occurrences. The ‘térm “filed” means
_receipt in the contracting agehcy or- GAQ, as the case may be,
and not merely the mailing or other transmission of the protest.
However, to avoid penalizing protesters because of possible de-
“ lays in the mail over which they have no control, GAO will
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consider protests sent by registered or certified mail not later
than. the fifth day prior to the final date for filing.a timely
protest, regardless of when they are actually received. GAO will
also consider protests submitted by mailgram not later than the
third day prior to the final date for filing a protest without
regard to the actual date of receipt.

3. Consideration of untimely protests

GAO may consider any protest which is not filed timely “for.
good cause shown” or where a protest raises issues which are
significant to procurement practices or procedures. Good cause
generally refers to some compelling reason beyond the pro-
tester’s control which caused the protest to be filed late. A
significant issue is not necessarily dependent upon the amount
of money involved, but rather upon the presence of a principle
of widespread _ interest. For example, GAO considered an un-
timely protest which called into question the legality of a con-
"~ tract which did not include Service Contract Act clauses even
though the Department of Labor, the agency primarily respon-
sible for administering the act, believed the contract was subject
to the act. '

PROCESSING OF PROTEST

Upon receipt of a protest, GAO will notify the contracting
agency immediately by telephone. This will be confirmed in
_writing the same. day. At that time GAO will request the agency
to give notice of the protest to the contractor if award -has been
made, or, if no award has been made, to all bidders or proposers
who might be adversely affected if the protest is sustained. GAO
will also request the agency to furnish copies of the protest
documents to those parties. GAO will further request the agency
to prepare a documented report which is responsive to.the pro-
test and to furnish the report to GAQ with a copy of the
protester and other interested parties. A period of 256 working -
days is regarded as sufficient time, in most cases, for an agency
to prepare and furnish a report. -

Once the report is furnished, the protester and others:ére given
10 working days to submit comments on the report. A copy of

these comments must be furnished to the agency office which -

. furnished the report and to all other interested parties of record.
Fwe addmonai workmg days from rece|pt of the comments are]
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permitted for submission of any rebuttal comments a party may
wish to file. Five days are also allowed for submission of any
additional information that GAQO requests from the protester or
an interested party. If these time limits are not complied with,
GAQ may resolve the protest without consideraticn of the com-
ments untimely filed.

CONFERENCE

GAOQ procedures provide for the holding of a conference at the
request of the protester, the agency involved, or any interested
party. Although the majority of bid protest cases are decided
without a conference, the conference can serve to clarify issues
and factual situations and provide a better understanding of each
party’s positions. These conferences are informal and do not
involve such formal procedures as transcripts, sworn testimony,
and cross examination. However, all interested parties are invited
to attend.

The conference should be requested prior to expiration of the
time permitted for filing comments on the agency report, and
except in  unusual circumstances, requests received after that
time will not -be honored. Conferences should normally be held
prior to expiration of the period allowed for filing comments on
the report, although, the GAO attorney assigned to the case may
determine that the conference would be more beneficial if held
after the comments, are filed. Ordinarily, only one conference
wili-be permitted for a bid protest. ) )
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PROTECTION OF PROPRIETARY
INFORMATION

As indicated above, protesters can expect that copies of their
protests will be furnished to Government agencies involved in
-the protests and to other parties having an interest in the pro-
tests. In cases where copies of protests and supplemental mate-
rial have not been furnished to other parties by the contracting
agency or by the protester directly, GAO will, upon request of
another party, furnish a copy of the requested material, except
to_the extent that the withholding of information is permitted
or required by law or regulation. Accordingly, if a protester
considers that the protest documents contain material which
may properly be withheld from other parties, a statement advis-
ing of this fact must be placed on the front page of the docu-
ment and the allegedly proprietary information must be identi-
fied wherever it appears. Where the agency indicates that mate-
rial in its report or other submissions is not to be released, GAO
will not release the material and will advise the protester to raise
the issue directly with the contracting agency in the svent the
protester does not agree that the information should not be
released. '

- EFFECT OF PROTEST ON AWARD

When a protest has been filed prior to contract award, agency
regulations preclude the making of an award prior to resolution
- of the protest unless certain conditions exist. For most agencies
these conditions are:

a. the items to be procured are urgently needed,
b. detivery or performance will be unduly delayed, or

. a prompt award will otherwise be advantageous to the
Government.

In the event the agency decides to award a contract prior to
protest resolution, the agency will notify GAQ. It should be
noted that GAO does not have the authority to direct agencies
not- to make award or, if a contract has been awarded, to sus-
" pend performance pending resolution of the protest.

13



DECISION

After all submissions have been received and after the holding of
a conference if one was requested, the GAQ attorney assigned to
the case then drafts a decision which is reviewed at several levels
within the Office of General Counsel. After any necessary revi-
sions are made, the draft decision is submitted to the Comp-
troller General or Deputy Comptroller General for signature and
issuance. The Comptroller General has established a goal of 25
working days from the date all submissions have been received
for issuance of a decision.

When a decision is issued, a copy is sent {usually by mail) to the
protester, the head of the agency involved, and other interested
parties.

The decision will either deny or sustain the protest. A protest is
denied unless it is shown that the award or proposed award was
improper or illegal and the protester ‘was prejudiced as a result.
Where a protest is sustained, the Comptroller General normally
recommends appropriate corrective action. If the issue is decided
before award, it can be expected that the contracting agency
will take no procurement action inconsistent with the decision
on the protest. Where the case is decided after award considera-
tion is given to the extent of performance, the Government’s
need for the supplies or services and similar factors. In appro-
priate circumstances an improper award will be recommended
for termination. In other cases where this is not feasible the
Comptroller General may recommend that any renewal options
~ in the contract not be exercised. '

When corrective action is recommended, the Comptroller Gen-
eral is required by law (the Legislative Reorganization Act of
11970} to notify certain committees of the Congress, and the
Federal departments and agencies in turn are required to report
“to those same committees on the action taken in response to the
recommendation.

REQUEST FOR RECONSIDERATION

GAO will con51der requests. for reconsnderatlon ofa decision
from the protester, any agency involved in the protest, and from
~any interested party who submitted comments during. consider-
-~ ation -of the protest. However, the request for reconsideration

14



_must be received in GAO not later than 10 working days after
the basis for requesting reconsideration is known or should have
been known, and must contain a detailed statement of the fac-
tual and legal grounds upon which reversal or modification of
the decision is deemed warranted. Requests for reconsideration
which indicate only that the requester disagrees with the deci-
sion will not be honored. ‘

I3
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rules and requlations

This section of ths FEDERAL REGISTER

contains regulatory doct ts havi

g general app

11,

bllity and legal effect most of which are

keyed to and codified in the Code of Faderal Regulations, which Is published under 50 titles pursuant to 44 U.S.C. 1510,

The Code of Federal Regulations is sold by the Superintendent of D ts, Prices of new books are listed in the first FEDERAL
REGISTER issue of each month.
Title 4—Accounts Sec. quired, but & protest and sther submis-
208 Time for submiseion of additional in- 3 .
formation. sions should be concise, logically ar-

CHAPTER }—GENERAL ACCOUNTING
OFFICE

SUBCHAPTER A—-GENERAL PROCEDURES
PART 20—BID PROTEST PROCEDURES
In deciding protests against procure-

ment actions by agencies of the Federal -

Government, the General Accounting
Office recognizes that the expeditious
handling of bid protests is indispensable

. to the orderly process of Government

procurement and to the protection of
protesters and other parties. Detailed
procedures providing for consideration
of bid protests are necessary to insure
equality of treatment for all parties.

These bid protest procedures apply o -

both formally advertised and negotiated
procurements and sales. They are in-
tended to provide fair consideraton of

bid protests in a timely manner.

These procedures supersede the “In-

‘tertm Bid Protest Procedures and Stand-

ards” promulgated on December 23, 1971,

and effective as of February 7, 1972, The -

experience obtained under those pro-
cadures during the past 3 years provides
the basls for the revisions made. These
new procedures also reflect the require-
ments expected to be set forth.in the reg-
ulations applicable to the various Fed-
eral contracting agencies. This approach
is Intended to provide a comprehensive
regulatory scheme for processing bid
protasts. - ’

Eased on our experience with the In-
terim procedures, the requirement for a
5-day period for filing bid protests with
the General Accounting Office should be
changed. We are now establishing a 10-
dey perlod. Our experience also indi-
cates that the requirement for issuing
decisions within 20 days of receipt of all-
necessary Information should be re-
piaced and we are substitutlnz 8 goal of
25 days.

Other changes include clarification of
provisions dealing with bid protest con-

., ferences and the effect of judicial pro-

ceedings and the addition of a provision
applicable to requests for reconsideration

" of bid protest decisions.

The procedures apply to bid protests
received by the General Accounting Of-
fice on or after Junpe 2, 1975.

Part 20, including the part heading, is
revised as follows:

26.0 Definitions,
20.1 Pling of protest.
202 Time for filing,

303 Notice of protest, mbmisdon of

agency report and time for snbm!s-.
: sion of comments an report.
204 Withholding of award.
208 PMurnishing of intormaﬁon on Pro-
tents.

FEDERAL

20.7 Conference on protest.

208 Time for decision by Comptroller
General.

20.9 Request for reconsideration.

20.10 Effect of judicial proceedings.

AUTHORITY: 8Ssc. 811, 42 Stat. 25, as
amended (31 US.C, §2). Interpret or apply
sec. 305, 42 Stat, 34 (31 UB.C. MN); sec
304, 42 Stat. 24, as amended (31 U8.C. 74)

§20.0 Definitions.

(a) All “days” referred to in this part
are deemed to be “working days” of the
Federal Government. The term *“file” or
“submit” in all sections except § 20.2 and
§ 20.9(b) refers to the date of trana
mission.

{b) “Adverse agency action” iz any
sction or Inaction on the part of a con-
tracting agency which is prejudietal to
the position taken in a protest fAilled with
an agency. It may include but is not
limited to: a decision on the merits ot
-the protest; a procurement action such
as the award of a coniract or the rejec-
tion of a bid despile the pendency of a
protest: or contracting agency acquies-

’cence in and active support of continued
and substantial contract performance.

§ 20.1 Filing of protest.

(8) An interested party may protest to

the General Accounting Office the award
or the-proposed award of a formally ad-
vertised or negotlated contract of pro-
curement or sale by or for an agency
of the Federal Government whose ac-
counts are subject to settlement by the
General Accounting Office.

(b) Such protests must be in writing
and addressed to the General Counsel,
General Accounting Office, Washington,
D.C. 20548. To expedite handling within
the General Accounting Office, the ad-
dress should include "Attn' Bid Protest

- Control Unit.”

(¢) The Initial protest flled with the
‘General Accounting Office shall (1) in-
clude the name and address of the pro-
tester, (2) identify the contracting ac-
tivity and the number of the solicitation

and/or contract, (3) contain a statement -

of the grounds of protest, and (4) specifi-
cally request a ruling by the Comptroller
General. A copy of the protest shall also
be filed concurrently with the contracting
officer and the communication to the

General Aecounting Office should so in- -

dicate. The grounds for protest filed with
the General Accounting Office must be
-fully supported to the extent feasible.
See § 20.2(d) with respect to time for -
ing ‘any additional statement required in
support of an initial protest.

(d) No formsal briefs or other techni-
¢al forms of pleading or meotion are re-

ranged, and direct.
§20.2 Time for filing.

(a) Protesters are wrged to seek reso-
lution of their complaints initially with
the contracting agency. If & protest has
been filed initially with the contractirg
agency, any subsequent protest to the
General Accounting Office filed within 10
days of formal notification of or actual
or constructive knowledge of initial ad-
verse agency sctlon will be considered
provided the initial protest to the agency
was filled in accordance with the time
limits preseribed in paragraph (b) of
this section, unless the contracting
agency imposes a more stringent time
for filing, in which case the agency’s

- time for filing will control. In any case,

& protest will be considered if filed with
the General Accounting Office within the
time limits prescribed in paragraph (b).

(b) (1) Protests based upon alleged im-
proprieties in any type of solicitation
which are apparent prior to bid opening
or the closing date for receipt of initial
proposals shall be Aled prior to bid open-
ing or the closing date for recelpt of
initial proposals. In the case of negoti-
ated procurements, alleged improprieties
which do not exist in the initial solicita-
tlon but which are subsequently incor-
porated thereln must be protested not
Jater than the next closing date for re-
ceipt of proposals following the incorpo-
ration.

(2) In cases other than those covered in

subparagraph Wpid protests shall be filed
not later than 19 days after the basis for
protest is known or should have been
known, whichever is earlier.

(3) The term “flled” as used in this
section means receipt in the contracting .
agency or In the General Accounting Of-
fice as the case may be. Protesters are
cautioned that protests should be trans-
mitted or delivered in the manner which
will assure earlest receipt. Except as pro-
vided in paragraph (¢) of this section,
any protest recelved in the General Ac-
counting Office after the time limits pre-
seribed in this gection shall not be .
considered unless it was sent by regis-
tered or certified mail not later than the
fitth day, or by maflgram not later than -
the third day, prior to the final date for
filing a protest as specified herein. The
anly acceptable svidence to establizh the
date of mailing shall be the U.S. Postal
Bervice poatmark on the wrapper or on
the original receipt from the U.8. Postal
Bervice. The only acceptable evidence to
establish the date of {ransmission by
maiflgram shall be the automatic date
mdication appearing on the mailgram.
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If tlre postinark in the case of mail or the
automatic date indication in the case of
a mailgram is illegible, the protest shall
be deemed to have been filed Iate. .

{(¢) The Comptroller #Feneral, for
good cause shown, or where he deter-
mines that a protest raises issues slgnifi-
cant to procurement practices or pro-
cedures, may conslder any protest which
is not filed timely. :

(@)- If an additional statement in sup-~

. port of the initial protest is required

by the General Accounting Office, one
copy shall be mailed or otherwise fur-
nished to the General Counsel, General
Accounting Office, and a copy shall be
mailed or otherwise furnished to the
contracting officer, not later than 5 days
after receipt of notiflcation irom the
General Accounting Office of the need f

such additional statement. 3

§20.3 Notice of prolest, submission of
agency report and time for filing of
comments on report.

(a) The General Acoounting Office
shall notify the coniracting agency by
telephone and in writing within one day

. of the recelpt of a protest, requesting the

agency to give notice of the protest to
the contractor if award bas been made
or, i no award has been made, to all

- pldders or proposers who appear to have

a substantial and reeasonable prospect
of receiving an award if the protest is
denied. The agency shall be requesied
to furnish in accordance with applicable
procurement regulations coples of the
protast documents to such parites with
instructions to communicate furﬂ}er
directly with the General Accounting
Office. .

(b) Material submitied by & protest er
will not be withheid from any interssted
party ouiside the Government of from
any Government agency yhlch may be
involved in the protest except to the ex~
tent that the withhokding of infermation
is permitted or required by law or regu-
1ation. If the protester considers that the
protest contains material which should
be withheld, a statement advising of this
fact must be affixed to the Iront page of
the protest document and the allegedly

. wroorietarr information must be s0

identified wherever it appears. -
{c) The Ofice of General Counsel
shall request the agency to submit a gom-

possible - (geperally within 25 working

. days) in accordance with applicabie pro-

curement regulations, and {0 furnish &
copy of the report to the protester snd
other interested parties. . .
{d) Commenfs on the agency report
shall be filed with the Ofiice of General
Counsel within 10 days aféer receipt of
the report, with a copy {0 the sgency

. office which furnighed éhe report and to

other interested parties. Any rebuiial a
protester or interested pariles may care
to make shall be filed with the Odice
of Geueral Counsel, General Accounting

-Office, within 5 days after receipt of the

comments t0 which rebuttal is directed,
with a sopy to the agercy office which .
furnished the report, the protester, and

RULES AND REGULATIONS

interested parties, as the case may be,
Unsolicibted agency rebuttals shail be con-
sidered if filed within 5 days after recelpt
by the Agency of the comments to which
rebuttal is directed.

(g) The fallure of & protester or any
interested party to comply with the time
limits stated In this sectlon may result
inresdlution of the protest without con-~
?iide'ration of the comments untimely

led.

§ 204 Withholding of awazrd.

When a protest has been filed before
award the agency will not make an
award prior to resolution of the protest
except as provided in the applicable pro<
curement regulations. In the event the
agency determines that award s to be
made during the pendency of a protest,
the agency will notify the Compiroller
General.

§ 20.5 Furnishing of informatiom on
protests,

The Office of General Counsel, General
Accounting Office, shall,- upon request,
make available to any interested party
information bearing on the substance
of the protest which has been submitted
by interested parties or agencies, except
to the extent that withholding of infor-
mation is permitted or required by law
or regulation. Any commenis thereon
shall be submitted within & maximum
of 10 dpys.

§ 20.6 Tinve for submission of additional
infermation.

Any additional information requested
by the Office of General Counsel, Gen~
eral Accounting Offlce, from the pro-
tester or interested parties shall be sub-
mitted no later than 5 days after the
receipt of such request. If it is necessary
to obtain additionsl information from the
agency, theé General Accounting Office
will request-that such information be
furnished as expeditiously as possible.

§ 20.7 Conference.

(a) A conference on the merits of the
protest with members-of the Ofce of
General Coumsel, General Accounting
Office, may be held at the request of the
protester, any other interested parly, or
an agency officlal. Request for a con-
ference should be made prior Lo the ex-
piration of the time perlod allowed for
filing comments on the agency report
(see §20.3{d)). Except In unusual cir-
cumstances, requests for a conference re-
ceived afiter such time will not be
honored. :

.. () Conferences normasally will be held
prior to expiration of the period allowed
for filing comments on the sgency re-
port. Al interested parties shall be in-
vitea to attend the conferance. Ordinar-
ily, unly one conference will be held

& bld profest. S

{¢) Any wrltten comments to be sub-
mitted and as deemed appropriate by the
General Accounting Office ag a result of
the conference must be recelved in the
General Accounting Of2ce within § days
of the date on which the oonfersnce wes
hald.

§ 20,8 Time for decision by Compireller

General.

The Comptroller Cleneral establishes
& goal of 26 days for issuing a decision
on a protest after receipt of all informa-
tion submitted by all parties and the
conclusion of any conference.

§ 20.9 Request for reconsideration.

(a) Reconsideration of a decision of
the Comptroller General may be re-
quested by the protester, any interested
party who submitted comments during
consideration of the protest, and any
agency involved in the protest. The re-
quest for reconsideration shall contain a
detailed statement of the factua! and
legal grounds -upon which reversal or
modification is deemed warranted, spec-
ifying any errors of law made or in-
formation not previously considered.

(b) Request for reconsideration of a
decision of the Comptroller General shall
be filed not later than 10 days after the
basis for reconsideration is known or

should have been known, whichever is:

earlier. The term “filed” as used In this
section means receipt in the General Ac-
counting Office.

- {¢) A request for reconsideration shall
be subject to these bid protest proce-
dures consistent with the need for
prompt resolution of the matter.

§20.10 Effect of judicial proceedings.

The Comptroller General may refuse
to decide any protest where the matter
involved Is the subject of litigation be-
fore s court of -competent jurisdictlon or
hag been decided on the merits by such
a court. The foregoing shall not apply

_ where the court requests, expects, or

otherwise expresses interest in the Comp-

troller General's decision.
IsEaLl ELMER B. STAATS,
Comptroller General
of the United States.
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