U.S. ELECTION ASSISTANCE COMMISSION
1201 NEW YORK AVENUE, N.W., SUITE 300
WASHINGTON, D.C. 20005
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OFFICE OF THE CHAIR

September 29, 2010

Mr. Gene L. Dodaro
Acting Comptroller General
of the United States
U.S. Government Accountability Office
441 G Street, N.W.
Washington, DC 20548

Dear Mr. President:

In accordance with OMB Circular A-11, section 145.8, the Election Assistance Commission
(EAC) is submitting this letter in response to a report by the Government Accountability Office
(GAO) regarding the Antideficiency Act, and providing EAC’s position regarding GAO’s
conclusion.

EAC’s Inspector General (IG) requested an opinion from GAO on October 13, 2009 following
questions that arose in EAC’s first financial statement audit. GAO issued its report on April 28,
2010, a copy of which is attached (B-318831, “Matter of: Election Assistance Commission —
Obligation of Fiscal Year 2004 Requirements Payments Appropriation”).

In its report, GAO found that EAC violated the purpose statute (31 U.S.C. § 1301(a)) in fiscal
year 2004 when it obligated $825,820 from its requirements payments appropriation (Election
Reform Grants account, 95X1650) for certain grant programs. The report also stated that if EAC
could not correct its purpose violation that it should report an Antideficiency Act violation.

This letter provides the views of EAC regarding the GAO report. In its report, GAO explained
the relevant facts of the issue. In brief, they are as follows:

EAC’s fiscal year 2004 Election Reform Grants account appropriation provided
$500,000,000 “to carry out a program of requirements payments to States as authorized
by section 257 of the Help America Vote Act of 2002” (Public Law 108-199, Election
Reform Grants account). As the GAO report explains, “Section 257 of HAVA authorizes
appropriations only for requirements payments.” (GAO report, p. 4). GAO concludes
that “[b]ecause the appropriation at issue under section 257 of HAVA was available only
for requirements payments, not for poll worker or mock election grants, EAC violated 31
U.S.C. § 1301(a) when it obligated funds from the appropriation for purposes other than
requirements payments.” /d.
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EAC agrees with the conclusion of the GAO report, namely that EAC violated the purpose
statute when EAC obligated $825,820 from the Election Reform Grants account for certain grant
programs. As EAC is unable to correct this violation, we are reporting an Antideficiency Act
violation.

When the violation occurred, EAC had been in existence for only seven months, and relied on
the General Services Administration for financial services support. The EAC lacked a Chief
Financial Officer (CFO), an IG, a budget director and operated with a staff of fewer than 20
employees. The EAC did not have federally-experienced financial staff on board until November
2008 in response to recommendations made in the financial statement audit.

Due to the newness of the agency at the time of the events and the lack of staff experience in
implementing appropriations law matters, the EAC concluded that there was no knowing or
willful violation of the Antideficiency Act. As a result, no administrative discipline has been
imposed with respect to those involved. Steps have been taken to ensure the violation does not
recur. The Interim Executive Director in 2004 has since left and we have hired additional staff
including a CFO/budget director and an IG. CFO staff ensures apportionment requests are in
line with appropriations language, works closely with GSA to ensure that apportionments and all
obligations of funds are recorded accurately and timely in the GSA core financial system, checks
Treasury warrants for accuracy, and reviews SF 133 Report on Budget Execution for accuracy
each quarter. Following the discrepancies in the FY 2008 financial statement audit, we placed
appropriate controls in place and received a clean audit in FY 2009.

Identical reports will be submitted to the presiding officer of each House of Congress as well as
the Comptroller General.

Respectfully, ~
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Donetta Davidson,
Chair
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